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COURT OF APPEALS

ADM NI STRATI VE LAW - SEPARATI ON OF ADM NI STRATI VE AND OTHER
PONERS - JUDI CI AL PONERS - | N GENERAL - EXHAUSTI ON OF

ADM NI STRATIVE REMEDIES - IT |S THE GENERAL RULE THAT AN

ADM NI STRATI VE REMEDY PROVI DED BY THE GENERAL ASSEMBLY MJUST BE
EXHAUSTED BEFORE A PARTY MAY TURN TO THE COURTS FOR OTHER RELI EF.

DECLARATORY JUDGEMENT - NATURE AND GROUNDS | N GENERAL - OTHER
REMVEDI ES - STATUTORY REMEDY - |F THE GENERAL ASSEMBLY HAS

PROVI DED A SPECI AL FORM OF STATUTORY REMEDY FOR A SPECIFI C

SI TUATI ON, THEN THAT STATUTE SHOULD BE APPLI ED | NSTEAD COF SEEKI NG
REL|I EF THROUGH THE DECLARATORY JUDGVENT ACT.

STATUTES - CONSTRUCTI ON AND OPERATI ON - THE CARDI NAL RULE OF
STATUTORY | NTERPRETATION IS TO ASCERTAI N AND EFFECTUATE THE

| NTENT OF THE LEGQ SLATURE. THE LANGUAGE OF THE STATUTE MJUST BE
G VEN | TS NATURAL AND ORDI NARY MEANI NG

STATUTES - CONSTRUCTI ON AND OPERATI ON- GENERAL RULES OF
CONSTRUCTI ON - PUBLIC UTILITIES AND PUBLI C SERVI CE COVM SSI ONS -
PERSONAL SERVI CE OF NOTI CE NEED NOT BE G VEN TO | NTERESTED
PERSONS TO A PUBLI C SERVI CE COVMM SSI ON CONSTRUCTI ON HEARI NG,
ADVERTI SEMENTS I N THE LOCAL NEWSPAPERS OF GENERAL Cl RCULATI ON
FULFI LLED THE “NOTI CE” REQUI REMENT.

Facts: This is the second of two cases that arose fromthe
approval of the Public Service Comm ssion of Maryland (the
Comm ssion) for Cipper Wndpower (Cipper) to construct the
Al | egheny Hei ghts Wndpower Facility. The first case is Clipper
v.Sprenger , M. (2007)(No. 136, Septenber Term 2005) (filed
June 8, 2007) or Clipperl . In 2002, Cdipper filed an
application with the Conmm ssion seeking approval to build a w nd
turbine facility for the generation of electricity. As required,
Clipper notified the public of its application to build the
facility and published the date, tine, and | ocation of a
schedul ed pre-hearing conference in tw newspapers of genera
circulation in Garrett County. These advertisenents ran for four
consecutive weeks prior to the date of the conference.

In April, 2005, Paul C. Sprenger and others (hereinafter
“Sprenger”) filed a petition for declaratory relief in the
Circuit Court for Garrett County. The petition asserted that
Sprenger was an interested party to the construction of the w nd
turbine facility because, upon conpletion, it would adversely
affect his property value. Sprenger clained that the Conm ssion
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violated his constitutional rights by not providi ng personal
notice of the Conm ssion’s hearing. Sprenger asserted that he
was due such personal notice because he owned property within one
half mle of the proposed facility. He also argued that, under
the statute, the Conm ssion was required to provide personal
notice of the hearing.

Judge Janes L. Sherbin dism ssed the case on the grounds
that Sprenger’s petition contained, in essence, the sane issues
that were then pending in Clipperl concerning the w nd turbine
facility. On Novenber 1, 2006, the internedi ate appellate court
affirmed the decision of the Crcuit Court for Garrett County.
Sprenger v. Public Service Commission of Maryland , 171 Md. App.
444, 910 A 2d 544 (2006).

Held: Affirmed. The Court of Appeals held that the Circuit
Court for Garrett County was correct in granting the Conm ssion’s
nmotion to dismss, thereby dism ssing Sprenger’s petition for
declaratory relief. The petition for declaratory relief was
properly di sm ssed because the General Assenbly provided specific
remedi es to resolve cases of this nature and Sprenger did not
exhaust those renedies. The Court also held that under the
ci rcunst ances of this case, advertisenent in newspapers of
general circulation nmet the notice requirenent contained in the
rel evant statutory provisions.

Paul C. Sprenger, et al. v. The Public Service Conm ssion of
Maryl and, et al., No. 125 Septenber Term 2006, filed June 21,
2007. Opinion by Cathell, J.

* k%

PUBLI C SERVI CE COMM SSI ON - REHEARI NGS - JUDI CI AL REVI EW - PARTY
| N | NTEREST

Facts: The petitioners filed an application with the Public
Servi ce Comm ssion (“the Conm ssion”) seeking authorization to
build a wind turbine facility for the purpose of generating
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electricity. As required, the petitioners notified the public of
its application, specifying a date, tine, and | ocation of a
schedul ed pre-hearing conference. The total project would be
constructed on Backbone Mbunt ai n.

An adj udi catory hearing regarding the petitioners’ proposal
was held. The petitioners, the Departnent of Natural Resources’s
Power Pl ant Research Program the staff of the Public Service
Comm ssion, and the Ofice of People’ s Counsel were the naned
parties to the proceeding. Pursuant to PUC § 3-106, four
i ndi vi dual nenbers of the public intervened and were granted
party status. Anong those in attendance were respondents Tri bbey
and Bounds, nenbers of a group known as Friends of Backbone
Mount ai n, who also testified. Although both Tribbey and Bounds
submtted citizen comment letters follow ng the conclusion of the
hearing, neither they, nor Friends, sought to intervene.

The hearing exam ner issued a proposed order that contained
and recomrended settlenment conditions to which all of the parties
had agreed, which the Comm ssion subsequently adopted. It issued
a final order approving the petitioners’ plan. Tribbey, then,
writing on behalf of Friends, submtted a letter to the
Comm ssi on requesting a rehearing. Sprenger filed an Application
to Intervene and a Mdotion for Reconsideration and for
Modi fication of the Order of the Public Service Comm ssion. The
Comm ssi on deni ed the requests, explaining that Friends was not a
“party in interest” under PUC 8§ 3-114 because it had not properly
i ntervened under PUC 8§ 3-106. It also determ ned that Friends’
filing was beyond the thirty-day period during which parties may
request rehearing, and that Sprenger’s filings were still further
beyond the thirty-day period during which parties may request
reheari ng.

Tri bbey, on his own behal f, and not on behal f of Friends,
filed a petition for judicial review of the order; on the same
day, a separate petition for judicial review of the comm ssion’s
order was filed by the respondents Sprenger, Bounds, and Gnegy.
The actions having been consolidated, the petitioners each filed
a notion to dismiss the petitions as untinely. Before the
Crcuit Court, the respondents did not contend that they were
“parties” to the proceeding, just that they were “persons in
interest.” Tribbey argued, in addition, that although Friends
was not a “party in interest,” its application for rehearing
tolled the tinme for filing a petition for judicial review

The Circuit Court dism ssed both actions, ruling that none

of the respondents had filed a tinely request for rehearing and
that their petitions for judicial review were simlarly untimnely.
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It noted that Sprenger filed an untinely request, but even if it
had been tinely, however, the statute restricted petitions for
re-hearing before the Comm ssion to parties in interest. It
concl uded that although Friends request for rehearing may have
been tinely filed, its request was invalid because Friends was
not a “party in interest” and, thus, was not entitled to a
rehearing under PUC § 3-114.

The respondents noted an appeal to the Court of Speci al
Appeal s, which, in an unreported opinion, reversed the judgnent
of the Crcuit Court. The Court of Appeals granted the petitions
for wit of certiorari filed by both Cipper and the Comm ssion,

Hel d: Reversed with case renanded to that Court with
instructions to affirmthe judgnent of the G rcuit Court for
Baltinmore City. 1In order to seek rehearing under PUC § 3-114,
the requesting entity nust be a “party in interest,” and only
parties in interest may seek a rehearing. To beconme a “party” to
t he proceeding, pursuant to PUC § 3-106, the requesting entity
must have properly intervened. The right to judicial review of
orders and deci sions of the Comm ssion, however, is available to
a broader spectrumof entities, providing that the reviewis
tinely requested, i.e., one may, pursuant to PUC § 3-202(a), seek
judicial reviewif they are “a party or person in interest
di ssatisfied by a final decision or order of the Comm ssion
.7 and do so in a tinely fashion.

Clipper Windpower, Inc., et al. v. Paul C. Sprenger, et al. No

136, Septenber Term 2005. Filed June 8, 2007. Opinion by Bell,
cl
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COURT OF SPECIAL APPEALS

AVIL LAW- dVIL D SCOVERY —REQUEST FOR PRODUCTI ON OF DOCUMENTS
—LEGALLY ERRONEQUS FI NDI NG OF DI SCOVERY VI OLATI ON

Facts: The Circuit Court for Mntgonery County inposed
sanctions upon the appellant (“Dynam c”) precluding the use of a
| ar ge nunber of docunents at trial. Dynam ¢ had submtted a
witten response to Appellee Shan’s request for production of
docunents, indicating that the docunments woul d be produced at a
nmutual |y convenient tinme and place. Dynam c produced the
docunents for inspection as they were kept in the usual course of
busi ness. The parties agreed that Dynam c woul d copy the
docunents that Shan marked and that Shan would pay for the
copying. Shan inspected the docunents, and nmarked sone of the
docunents to be copied with post-it notes. Shan |eft additional
post-it notes identifying general categories of docunents it
want ed copied. A few days later, Shan sent a letter requesting
yet nore categories of docunents to be copied. Dynam c copied
t he docunents that were specifically identified, but did not sort
t hrough the remai ni ng docunents to identify those that nmet Shan's
general criteria. Shan filed a notion for sanctions, which was
granted. The court precluded Dynam c fromintroducing into
evi dence any docunent which it had not copied for Shan. The
court returned a verdict in favor of Shan, and Dynam c appeal ed.

Hel d: Reversed. The circuit court’s finding of a discovery
violation was in error. First, Dynamc conplied with the
requi renent that the producing party submit a witten response to
t he request for production of docunents. Second, Dynanic
conplied with the requirenent that the docunents be produced for
i nspection by maki ng the docunents avail able at an agreed upon
date and tinme, as the docunments were kept in the usual course of
business. Third, when the parties agreed that the “related act”
of copyi ng woul d be acconplished by Dynam c after Shan had marked
t he docunents it wanted copied, Dynam c did not violate Rule 2-
422 or the parties’ agreenment by not copying docunents that were
not specifically marked.

Dynamic Corp. v. Shan Enterprises, LLC , No. 1457, Septenber Term
2006, filed June 29, 2007. Opinion by Eyler, Deborah S., J.

* k% %



CONSTI TUTI ONAL LAW - GOVERNVENT COFFICIALS — G VIL LIABILITY — USE
OF FORCE

Facts: The nother of 37-year-old appellant, Louis E
Randal I, Jr., sumned the police to the house where she |ived
wi th appellant for assistance in transporting appellant, who was
di agnosed as schi zophreni ¢ and had been off his nedication for
six nmonths, to a local hospital. After a five-hour barricade at
t he house, several police officers entered the house and found
appellant with a butcher knife in his hand. Appellant approached
two officers with the knife and refused to drop the knife at the
of ficers’ repeated commands. The officers called for non-| et hal
force to assist themin subdui ng appellant, who was in his
bedroom Before the non-lethal force, |ocated el sewhere in the
house, was brought to the bedroom one officer shot appell ant
several tines in a two-second span of time because he continued
to approach the officers with the knife. Appellant brought suit
against the officer, alleging the officer’s use of potentially
| ethal force was unreasonable. The trial court dism ssed the
suit on summary judgment.

Held: Affirmed. Wen assessing the reasonabl eness of a
police officer’s use of potentially lethal force, the court
considers only the information that the officer possessed
i medi ately prior to and at the nonent the officer enployed the
al l egedly unlawful force. The court does not consider events
antecedent to the use of force that would cause the finder of
fact to speculate in hindsight about the reasonabl eness of the
conduct. In this case, it was not material to the reasonabl eness
inquiry that the officers did not ensure that, before
encountering the plaintiff, they were armed with non-I et hal
force. Because no reasonable jury could find that the officer
acted unreasonably, the circuit court did not err in granting of
summary judgnent in favor of the officer.

Louis E. Randall, Jr. v. William M. Peaco, et al. , No. 852,
Sept enber Term 2006, filed July 3, 2007. Opinion by Barbera, J.
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CORRECTI ONAL SERVI CES - THE SUNDRY CLAI M5 BOARD - TITLE 10,

SUBTI TLE 3 OF THE CORRECTI ONAL SERVI CES ARTICLE - THE PRI SONER
LITIGATION ACT - TITLE 5, SUBTITLE 10 OF THE COURTS AND JUDI Cl AL
PROCEEDI NGS ARTI CLE - PRI SON | NVATE - ADM NI STRATI VE REMEDI ES.

Facts: Appellant, Melvin James D xon, was seriously injured
when he fell into a ventilation shaft while on a prison work
detail at a correctional facility operated by the Departnent of
Public Safety and Correctional Services (the “Departnent”),
appellee. To recover for his injuries, appellant filed a tort
suit against the Departnent in circuit court. The Departnment
filed a notion for summary judgnent, which was deni ed.
Thereafter, the court granted the Departnent’s notion in |imne
to exclude all evidence in support of appellant’s claimand
granted the Departnment’s renewed notion for summary judgnent.
The court determi ned that, under C.S. 8 10-308(c), appellant’s
exclusive renedy was with the Sundry C ai ns Board.

Held: Affirmed. C.S. § 10-308(c) provides that the Sundry
Clainms Board is the exclusive renmedy for an i nmate who sustains a
permanent injury during the course of conpensated work for a
correctional facility. See C S. § 10-304.

Wien read together, C.S. 8§ 10-305(a) and C.S. § 10-308(c)
indicate that an inmate who qualifies for benefits under the
Sundry Cl ains Board statute has the right, if he or she chooses
to exercise it, to pursue a claimfor conpensation against the
State. But, if he or she chooses to pursue such a claim the
Board is the exclusive avenue to obtain conpensation. The
statute precludes an inmate fromfiling a tort action against the
State. Under the plain |Ianguage of C.S. § 10-308(c), and the
doctrine of exhaustion of adm nistrative renmedies, it was clear
t hat appellant satisfied the statutory criteria, and thus he was
only entitled to pursue his request for conpensation by filing a
claimwith the Sundry C ainms Board. Moreover, even if appellant’s
claimrelated to a “condition of confinement,” such that the
Prisoner Litigation Act and the Inmate Gievance O fice statute
applied, the exclusive renedy provision of CS. 8§ 10-308 required
appellant to file his claimwith the Sundry C ai ns Board, rather
than the Inmate Gi evance O fice.

Melvin Janes Di xon v. Departnent of Public Safety and
Correctional Services, No. 1107, Septenber Term 2006. Opinion
filed July 5, 2007 by Hol |l ander, J.

* % %



CRIM NAL LAW - EVI DENCE —SI XTH AMENDMENT CONFRONTATI ON CLAUSE —
NON- TESTI MONI AL STATEMENTS

Facts: Police officers responded to a 911 call reporting a
shooting at a residence. Oficer Jereny George, the first to
arrive, snelled gunpowder in the air and found an injured man in
the living room The victimtold Oficer CGeorge that another man
had been shot, as well. The officer followed a trail of blood
into the kitchen, where he discovered Kevin Darby. Darby had
been shot eight tines and was yelling for help. Oficer George
asked Darby if he was “okay” and then asked who had shot him
Dar by replied, “Bobby.” Darby died approximately forty m nutes
| at er.

Police later identified “Bobby” as one Robert Eugene Head,
and the State prosecuted himfor nurder. Over Head's objections,
the trial judge allowed O ficer George to testify as to Darby’s
identification of the shooter. Head was convicted of second-
degree nurder.

Held: Affirmed. Darby’'s statement was uttered in response
to OOficer Ceorge’s attenpt to neet an ongoi ng energency, and
therefore it was not testinonial in nature. Because the

statenment was non-testinonial, its adm ssion did not run afoul of
the Confrontation C ause of the Sixth Anendnent. The Suprene
Court’s ruling in Crawford v. Washington , 541 U 541 U. S. 36, 124

S. C. 1354, 158 L. Ed. 2d 177 (2004), makes clear that non-
testinoni al statenents nade by an out-of-court declarant, while

still subject to traditional |imtations on hearsay evidence, are
not governed by the Confrontation Cause. And the Suprene Court
decl ared i n Davis v. Washington , 547 U. S , 126 S. . 2266,

165 L. Ed. 2d 224 (2006), that the category of non-testinonial
statenents includes those made in the course of police

i nterrogation under circunstances objectively indicating that the
primary purpose of the interrogation is to enable police

assi stance to neet an ongoi ng energency. The strong odor of
gunpowder and t he dangerous possibility that the shooter was
still nearby were circunstances objectively indicating that the
primary purpose of Oficer George’s question was to resolve an
ongoi ng ener gency.

Robert Head v. State of Maryland , No. 499, Septenber Term 2005,
filed Decenber 5, 2006. Opinion by Sal non, J.

* k%
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CRIM NAL LAW - EXTORTI ON — SUFFI Cl ENCY OF EVI DENCE — BAD FAI TH
THREAT TO FILE SU T

Facts: In a prior crimnal case, the defendant was
convi cted of enbezzling noney fromhis former enpl oyer and
sentenced to a prison termand probation. After serving his ful
sentence, the defendant sent a letter to his former enpl oyer
asserting that the fornmer enployer owed hi mnoney and threatening
to sue himunless he paid him $100,000 to “settle” the claim
The threat was made with actual know edge on the part of the
def endant that he had no col orabl e | egal claimagainst his forner

enpl oyer.

On the basis of the letter, the defendant was convicted by a
jury sitting in the Crcuit Court for Mntgonery County of two
counts of statutory extortion: general extortion by threat of
econom ¢ harm pursuant to Md. Code (2002, 2006 Supp.), section
3-701 of the Crimnal Law Article (“CL”), and extortion in
witing by threat of economic harm pursuant to CL section 3-706.

Hel d: Reversed. The evidence was legally insufficient to
support the convictions. To be convicted of extortion, the
def endant nust both intend to achieve a wongful goal and attenpt
to do so (or actually do so) by a wongful neans. The evidence
was sufficient to prove that the defendant’s goal — to obtain
noney he was not entitled to — was wongful. It was
i nsufficient, however, to prove that he attenpted to acconplish
that goal by wongful nmeans. Civil litigation, even if
threatened in bad faith, is not a wongful neans.

Rendelman v. State , No. 2616, Sept. Term 2005, filed July 6,
2007. Opinion by Eyler, Deborah S., J.

* % %

CRIM NAL LAW — MANDATORY DI SCOVERY —PRETRI AL | DENTI FI CATI ON OF
DEFENDANT BY W TNESS FOR THE STATE
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Facts: In a robbery case involving two victins, both were
shown a photographic array before trial. Wile the first victim
positively identified the defendant fromthe array, the second
victimtold the investigating officer that she could narrow her
sel ection down to two photographs in the array (one of which was
t he defendant’s), but could not nake a positive identification.
The second victimtold the prosecutor the sanme thing. Al of
this informati on was disclosed to the defense in pre-trial
di scovery.

At trial before a jury inthe Crcuit Court for Baltinore
City, to the surprise of both the prosecutor and the defendant,
the second victimmade an in-court identification of the
def endant on direct exam nation. She also testified, consistent
with pretrial discovery, that when shown the array she only had
been able to narrow her selection to two phot ographs.

On cross-exam nation, the second victimtestified, however,
that she had in fact been willing, during the array process, to
make a positive identification of the defendant and that she
bel i eved that she had made such an identification.

The defense noved to i npose sanctions against the State for
failure to disclose the second victinmis pretrial identification
of the defendant in mandatory di scovery. The circuit court
denied the notion, ruling that there was no di scovery violation
and that it was up to the jury as the trier of fact to decide
whet her the second victinis testinony was credible.

On appeal, the defendant argued that, under Williamsv.
State , 364 Md. 160 (2001), the prosecutor violated Rule 4-263 by
failing to disclose the second victins pretrial identification
of the defendant fromthe photographic array.

Hel d: Affirmed. Rule 4-263, governing discovery in
crimnal cases, requires that wi thout request the State disclose
to the defendant, anong other things, relevant and materi al
information regarding a pretrial identification of the defendant
by a witness for the State.

I n Willams , an investigating officer/w tness nade an in-
court identification of the defendant and testified that he had
identified the defendant pretrial despite a pretrial discovery
di scl osure stating that the witness could not make an
identification. Williams i s distinguishabl e because, under Rule
4-263(g), the witness in Wiliams was an agent of the State and
hi s know edge was inputed to the State.

-12-



In the instant case, the witness was a victimand was not an

agent of the State. Her know edge was not inputed to the State.
The State did not violate its discovery obligations when it
di scl osed to the defense the information it possessed concerning
the second victims pretrial identification of the defendant.
Whet her the second victimnmade a pretrial identification of the
def endant contrary to the testinony of the investigating officer
and her own prior testinony was a question of fact for the jury
t o deci de.

Murdock v. State , No. 2198, Sept. Term 2005, filed July 2, 2007.
Opi nion by Eyler, Deborah S., J.

* % %

CRIM NAL LAW - PLEA AGREEMENT - SUSPENDED Tl ME - PROBATI ON
| NCLUDED EVEN | F NOT STATED I N AGREEMENT.

Facts: Appellant, Donald Rankin, entered into a plea
agreenent with the State in which Rankin agreed to plead guilty
to the charge of conspiracy to commt a second degree sex
of fense, the remaining charges would be nolprossed , and the
court could inpose an “active cap of no nore than three years.”
The pl ea agreenent stated that there was “no other sentencing
limtation except provided by law. " The agreenent was read to
Rankin and signed by all parties involved. The trial court
i nposed a sentence of twenty years inprisonnment, with all but
three years suspended, followed by a period of five years
probation. Rankin was rel eased fromprison and thereafter
admtted to violating his probation a few years |later. Rankin was
sentenced to serve ten years of the suspended sentence. The tri al
court denied Rankin’s Mdtion to Correct an Il egal Sentence,
finding that, although the plea agreenent did not expressly
provide for a termof probation, the inposition of probation did
not result in an illegal sentence.

Hel d: Affirmed. When a plea agreenent provides for a split

sentence but fails to nmention probation, the actual sentence of
i ncarceration, suspended tine, and probation is not an illegal

-13-



sentence. Under the statute and case |aw, probation nust attach
to the suspended portion of a sentence. Consequently, the right
to inpose a period of probation is included in any plea agreenent
that provides for a suspended sentence.

Donald E. Rankin v. State of Maryland , No. 2872, Septenber Term
2005, filed April 30, 2007. Opinion by Wodward, J.

* k%

CRIM NAL LAW - SUFFI C ENCY OF THE EVI DENCE - POSSESS|I ON OF
CONTROLLED DANGEROUS SUBSTANCE

CRIM NAL LAW - EVIDENCE - LAY OPI NI ON TESTI MONY - ODOR OF
MARI JUANA.

Facts: Appellant, Ondrel M, a juvenile, was arrested and
charged with possession of marijuana. Ondrel M was the front
seat passenger in a car that fled fromthe police. Wen the car
was stopped after a high speed chase, Ondrel M and the ot her
occupants refused to open the vehicle w ndows, causing the police
to forcibly renove the wi ndows. Upon approaching the vehicle,

O ficer Brett Tawes snell ed an odor of burning marijuana
emanating frominside, which he testified he was able to
recogni ze based on his training at the police acadeny and his
experience as a police office in the field. A search of the car
reveal ed a green |leafy substance, later identified as marijuana,
in the mddle of a crunpled one-quarter or one-half sheet of
newspaper |lying behind the driver’s seat on the floor. In an

adj udi catory hearing held before a master, Ondrel M was found to
have been involved in the delinquent act. The nmaster concl uded
that Ondrel M was in possession of marijuana because Ondrel M
had knowl edge of the marijuana and, further, the proximty of the
marijuana to Ondrel M indicated constructive control. The naster
al so concluded that the opinion testinony of Oficer Tawes
regardi ng the odor of burning marijuana was proper |ay opinion
testinony. In an exceptions hearing, the Crcuit Court for Anne
Arundel County affirmed the nmaster

-14-



Held: Affirnmed. First, the evidence was sufficient for the
trier of fact to conclude that Ondrel M was in possession of
mari j uana beyond a reasonabl e doubt. The follow ng facts
supported this conclusion: (1) The proximty of the marijuana to
Ondrel M, nanely, within easy reach behind the driver’s seat,

(2) the failure of the car’s occupants to clai mownership of the
marijuana, (3) the location of the marijuana in plain view of
Ondrel M, (4) the odor of burning marijuana throughout the car
as indicative of nmutual use, and (5) Ondrel M’'s failure to rol
down his window, as well as his presence in a car filled with the
odor of marijuana, as indicative of a marijuana-focused common
enterprise with the other occupants of the car. Second, the court
did not err in admtting the testinony of Oficer Tawes regarding
the odor of marijuana as lay opinion testinmony. As an issue of
first inpression, the testinony of a police officer, who is
capable of identifying marijuana by snell through past

experience, that he or she snelled the odor of marijuana, is
proper |ay opinion testinmony under Maryland Rul e 5-701.

In Re: Ondrel M. , No. 2898, Septenber Term 2005, filed March 12
2007. Opinion by Wodward, J.

* k% %

CRIM NAL LAW- M. Code Ann., Crimnal Law 8§ 3-201(d) (2007): The
foll ow ng | anguage does not result in the classification of
first-degree assault as an inchoate crinme: A person may not
intentionally cause or attenpt to cause serious physical injury
to another; serious physical injury is defined as (1) creating a
substantial risk of death or (2) causes pernanent or protracted
serious(i) disfigurement(ii) loss of the function of any bodily
menber or organ or (iii) inpairnment of the function of any bodily
nmenber or organ.

TRANSFERRED | NTENT - Harvey v. State , 111 Md. App. 401, 425-428
(1996); Fordv. State , 330 Md. 682, 715, 625 A 2d 984 (1993); The
law in Maryland is settled that there can be no transferred
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i ntent when the unintended victimis neither killed nor injured.
The trial court erred in giving jury an instruction on
transferred intent where appellant, in a fit of rage, hurled
several mssiles during physical altercation with coworker,

i njuring enployee of restaurant when gl ass shards struck her in
the face, resulting in loss of sight to her eye.

CONCURRENT | NTENT - Garrett v. State , 394 Md. 217 (2006); Because
the prosecution did not present, and have the concept of
concurrent intent explicitly delineated to the jury, the doctrine
cannot be the basis for uphol ding appellant’s conviction for
first-degree assault on appeal.

MERCGER - Because infirmty in proceedings resulting in
conviction for first-degree assault did not affect appellant’s
conviction for reckl ess endangernent, conviction for reckless
endanger nent was not di sturbed.

Facts: Appellant and a co-worker becane involved in an
altercation at a | ocal Applebee’'s restaurant. As appellant’s co-
wor ker hid at the far end of the bar, near the kitchen entryway,
l.e. , appellant frenetically hurled glass projectiles, beer nugs
and shot gl asses at his coworker.

A twenty-three year old cook and a plunber, both working in
the restaurant’s kitchen, wal ked to the entryway of the kitchen
and peered at the disturbance, when one of the glass itens thrown
by appellant hit a wall and shattered near the cook and pl unber,
striking the cook, who sustained serious cuts to her face,
particularly her eye which had to be surgically renmoved. The
pl unber al so sustained a very deep cut on his arm

Appel | ant was arrested and charged with first-degree assault
and reckl ess endangernent as to the cook, two counts of
second—-degree assault as to the plunber and the restaurant
manager and nalicious destruction of property. The State, in its
closing argunent, told the jury that “[t]he doctrine [of
transferred intent] makes sense. And the reason is, the purpose
of that doctrine is, so that people who have fornmed a cri m nal
intent into fruition, they should not benefit from having bad aim
or just being unlucky.” Appellant was convicted of first-degree
assault and reckl ess endangernent as to the cook, second-degree
assault as to the plunber and the nanager and mali ci ous
destruction of property and he was sentenced to twenty years for
first-degree assault, two years concurrently for reckless
endanger nent, one year concurrently for malicious destruction of
property and two consecutive sentences of three years’

i mprisonment for each second-degree assault conviction.
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Hel d: Reversed. During trial, the State’'s theory of the
case was based exclusively on the principle of transferred
intent. Under Harveyv. State , 111 Md. App. 401, 432 (1996), the
Court of Special Appeals held that the doctrine of transferred
intent is only applicable to those instances where the unintended
victimis killed.

The State, having relied upon the doctrine of concurrent
intent and having failed to present the principle to the jury for
its consideration, could not have expected it to have been
incorporated into the jury’'s deliberative process.

Rahmat Mitchell Pettigrew v. State of Maryland, No. 154,
Sept enber Term 2006, decided July 3, 2007. Opinion by Davis, J.

* % *

CRIM NAL LAW - WAIVER OF THE RIGHT TO COUNSEL — W THDRAWAL OF THE
WAl VER.

CRIM NAL LAW — MERGER OF OFFENSES — MOVI NG VI OLATI ONS

Facts: Appellant, Carl Jones, Jr. was charged with
ki dnapi ng, assault, reckless driving, and rel ated of f enses.
Three nonths before trial, appellant expressly waived the right
to counsel. At several subsequent pre-trial proceedings,
appel l ant re-asserted his desire to represent hinmself. On the
first day of trial, appellant appeared w thout an attorney and
asked the trial judge for a continuance to seek |egal
representation. The judge denied the request. After a five-day
trial, in which appellant proceeded prose , the jury convicted
hi m of two counts of second degree assault, two counts of
ki dnapi ng, and one count each of resisting arrest, reckless
driving, negligent driving, and failure to maintain a reasonable
and prudent speed. Appellant appealed the trial court’s deni al
of his request for a continuance to obtain counsel. He also
requested the appellate court to nerge his convictions of
reckl ess driving, negligent driving, and failure to maintain a
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prudent speed.

Hel d: Affirnmed in part; vacated in part. After appellant
expressly waived the right to counsel, he was not entitled to an
aut omati ¢ post ponenent of the scheduled trial in order to obtain
counsel pursuant to Maryland Rule 4-215(b). Appellant failed to
denonstrate to the trial court that it would be “in the interests
of justice” for the court to grant a postponenent.

Def endant’ s convictions of negligent driving and reckl ess
driving nerge under the required evidence test; negligent
driving, which is defined as driving in a careless or inprudent
manner that endangers people or property, is a |esser included
of fense of reckless driving, which is defined as a wanton or
willful disregard for the safety of persons or property.

Li kew se, defendant’s conviction of failure to maintain a
reasonabl e and prudent speed, which this Court has construed as
requiring drivers to reduce speed to that which is reasonabl e or
prudent in light of existing conditions that present an actual or
potential danger,” nerges with the reckless driving conviction.

Carl Eugene Jones, Jr. v. State of Maryland , No. 851, Septenber
Term 2005, filed June 4, 2007. Opinion by Barbera, J.

* k%

FI NANCI AL I NSTI TUTI ONS - MULTI PLE- PARTY ACCOUNTS - OMERSHI P BY
SURVI VORS UPON THE DEATH OF ONE PARTY

Facts: Maryland Code (1980, 2003 Repl. Vol.), 8 1-204 of the
Financial Institutions Article (“FI”) governs ownership of
nmul ti pl e-party accounts upon the death of the account hol der. The
present case i nvol ves ownership of the funds in five nultiple-party
bank accounts that were established by George W Stanley, the
Decedent. The parties to the dispute are surviving famly nenbers
of the Decedent. Appellant is Hal Stanley, the Decedent’s brother,
and appellees are Mnnie L. Stanley, Decedent’s wife froma second
marriage, and her children froma previous nmarriage, Laura Bradl ey
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and Leslie Arnstrong. The Decedent had nade appellant and
appellees joint owners of the five bank nultiple-party bank
accounts.

Upon t he deat h of the Decedent, appellees enptied the accounts
and placed the nonies in a newy opened account in their nanes.
Appel lant filed an actioninthe Grcuit Court for Wcom co County,
clai mng ownership of twenty-five percent of those nonies. Each
side urged an interpretation of FI 8§ 1-204 different from the
other. Appellant argued that although any party to a nultiple-
party account may wi t hdraw funds under FI 8§ 1-204(f), that right of
wi t hdrawal does not create an ownership interest in the w thdrawn
funds to the exception of the ownership interest of the remaining
survivors to the account. Appellees argued to the contrary. The
court disagreed with appellant, and granted summary judgnment in
favor of appell ees.

Hel d: Reversed. Fl 8§ 1-204(d) provides that upon the death
of one of the parties to a nultiple-party account “the right to any
funds in the account shall be determned in accordance with the
express ternms of the account agreenent,” (d)(1), and, if there is
no account agreenment the survivors own the funds in the account.
(d)(2). Inthis case the account agreenent was couched in terns of
FI 8 1-204(d)(2), that the survivors own the funds upon the death
of one of the parties. Al though any party to a mnmultiple-party
account may w thdraw funds under FI 8§ 1-204(f), the right of
wi t hdrawal does not create an ownership interest in the funds
wi t hdrawn that overrides the ownership interest of the remaining
survivors to the account, established by FI § 1-204(d). The tri al
court erred as a matter of l|law by declaring disputed funds in
certain multiple-party bank accounts to be owned by those surviving
parties who withdrew the funds, to the exclusion of the remaining
surviving party.

Hal Stanley v. Minnie L . St anley, et al., No. 1981, Septenber
Term 2005. Opinion filed on July 2, 2007 by Barbera, J.

* k% *
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JUVENI LE LAW - JUVEN LE DELINQUENCY - ADEQUACY OF NOTICE -
REQUI REMENT THAT PETI TI ON CONTAIN A FACTUAL BASI S

Facts: A juvenile alleged to have conmmitted a deli nquent act
is entitled to adequate notice of the allegations brought agai nst
hi m pursuant to Maryl and Code (1973, 2002 Repl. Vol.), 8§ 3-8A-13 of
the Courts and Judicial Proceedings Article (“CJ”), the Due Process
Cl ause of the Fourteenth Amendnent, Article 21 of the Maryland
Decl aration of Rights and Maryland Rule 11-103. In the present
case, the State filed a petition alleging that appellee, Roneika
S., had made a fal se statenent to a police officer in violation of
Maryl and Code (2002), 8 9-501 of the Crimnal Law Article.
Roneika S. filed a notion to dismss the petition on the ground
that it lacked a sufficient factual basis for the allegation. The
Crcuit Court for St. Mary’'s County, sitting as the juvenile court,
conducted a hearing on the notion and dism ssed the petition
because the petition did not set forth the allegedly false
statenent with sufficient particularity to allow appellee to
prepare for trial

Hel d: Reversed. The petition satisfied the constitutional
requi renent of notice and the dictates of CJ § 3-8A-13 and MiI. Rule
11-103, even though the petition did not detail the substance of
the fal se statenent nade by the juvenile. CJ 8§ 3-8A-13(a) and M.
Rul e 11-103a.2.(c) do not require greater factual specificity than
is required by the Fourteenth Anmendnent, Article 21, or the
Maryl and Rul es of Procedure.

In this case, the petition set forth the date and pl ace of the
all eged act and it stated that appellee nade “a fal se statenent to
DFC Cara G unbles, a peace officer.” The petition also included
t he names of witnesses to the event and the | anguage setting forth
the elenents of the charge, which alleged that appellee nade the
fal se statenent “knowing the sane to be false, with the intent to
deceive and with the intent to cause an investigation or other

action to be taken . . . .” Mor eover, appell ee was adequately
appri sed of the facts underlying the charge so as to permt her to
defend against it. The state advised the court that it had

di scl osed to appel |l ee through the di scovery process the particul ar
statement she nade to the officer that forned the basis of the
State’s all egati on of delinquency.

In re: Roneika S. , No. 2719, Septenber Term 2005, filed April 3,
2007. Opinion by Barbera, J.

* % %
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REAL PROPERTY - RESIDENTIAL PROPERTY DI SCLOSURE STATEMENT -
ATTORNEY’ S FEES

Fact s: CGeorge Stratakos and Jam Rankin, appellants,
purchased residential real property from Steven J. Parcells and
Harriet Parcells, appellees, in Mntgonmery County, Mryland. In

accordance with Maryl and Code (1974, 2003 Repl. Vol ., 2006 Supp.),
8 10-702 of the Real Property Article (“RP"), the Parcells provided
Stratakos and Rankin a Maryland Residential Property D sclosure
Statement. In the disclosure statenent, the Parcell ses stated that
t hey were not aware of any previous infestations of wood-destroying
insects or any repairs made to the home because of a previous
wood- destroyi ng i nsect infestation. The disclosure statenent was
not made part of the contract.

Three years after the sale, Stratakos and Rankin di scovered
extensi ve danmage to the property, which was allegedly caused by
wood- destroyi ng insects. They filed a conplaint against the
Parcel | s al | egi ng, interalia , fraudul ent m srepresentation, based
on the assertions the Parcells made in the disclosure statenent.
St rat akos and Ranki n sought conpensatory and punitive damages, as
well as attorney’s fees pursuant to a provision of the real estate
contract that entitled the prevailing party in any action “ari sing
out of” the real estate contract to attorney’'s fees. The court
granted sunmmary judgnent in favor of the Parcells on the ground
that Stratakos and Rankin failed to show that they had incurred
actual injury from the alleged m srepresentations, such as
I ncreased renovation costs. The court al so granted the Parcell ses’
notions for attorney’s fees pursuant to the provision in the real
estate contract allow ng for attorney’s fees. Stratakos and Rankin
appeal ed, arguing that because the parties’ dispute did not arise
out of the real estate contract, the provision of the contract
allowmng for attorney’s fees did not apply.

Hel d:  Affirned. A cause of action based on alleged
m srepresentations by a seller of real property in a Maryland
Resi dential Property Disclosure Statenent, given to the purchaser
of property in accordance with RP § 10-702, “arises out of” the
contract for sale of real property. Wen a contract for sale of
real property provides for an award of attorney’'s fees to the
prevailing party in any dispute arising out of the contract, the
prevailing party in an action based on the alleged
m srepresentations in a Disclosure Statenent is entitled to recover
attorney’ s fees.

Because the dispute inthis caserelates to m srepresentations

made in the disclosure statenent, it arises out of the real estate
contract. The Parcells, as the prevailing party in the dispute,

-21-



were entitled to attorney’s fees.
George Stratakos, et ux. v. St even J. Parcells, et ux. , No. 253,

Sept enber Term 2006, filed January 30, 2007. Opinion by Barbera,
J.

* k% *

REAL PROPERTY - WAI VER OF FEDERAL AND STATE CONSTI TUTI ONAL RI GHT TO
TRIAL BY JURY; Anne Arundel Coun ty v . Fraternal Order of Anne

Arundel Detention Officers & Pers. , 313 M. 98, 107 (1988); Park
Constr.  Co. v. Indep. School Dist . No. 32, 296 N. W 475, 477
(1941); MS Dealer Serv. Corp.v. Franklin , 177 F.3d 942 (11th Gir.

1999); trial court did not err in finding that appellants, who were
either parties to operating agreenent, who derived standing from
the fact of their relationship to a party to the Agreenent and who
assuned benefits, rights or privileges under Agreenent are bound by
provision waiving right to demand trial by jury;

SELF DEALING - CONTRACTUAL MODI FI CATION OF FI DUCI ARY DUTI ES;
R.S.M. Inc.v. Alliance Capital Mgmt. Holdings L.P. , 790 A. 2d 478,
497 (Del. Ch. 2001); wunder Delaware | aw, parties altering
fiduciary duties by contract nust make their intentions plain;
test, established by Delaware courts, provides that any error
should be on the side of flexibility regarding whether such
intention to alter duties existed; trial court erred in finding
anbi guous a provision in operating agreenent of joint venturer
(Westbard) which granted affiliates of principal nenber of
appel  ant (Cohen)the right to pursue investnent opportunities “in
addition to those relating to the Conpany”; exercise of right of
first refusal to purchase Park Bet hesda, an i nvestnent “relating to
the Conmpany,” by affiliate of principal nmenber of appellant was in
contravention of operating agreement and, hence, not a proper
exercise of fiduciary duties of principal nenber; case remanded to
circuit court to determne if exercise of right of first refusal by
affiliate of principal nmenber of joint venturer was neverthel ess
proper based on nodification of fiduciary duties by encouragemnment
of co-joint venturer to “chase the deal.”
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Facts: NEBF entered into protracted negotiations with Cohen
to devel op Park Bet hesda. Westbard Apartnments LLC, a joint venture
between National Electrical Benefit Fund (NEBF) and Westbard
I nvestments LLC (I nvestnents), and Westwood Joi nt Ventures LLC were
parties to a |lease (the Lease) of one (Park Bethesda) of nine
parcel s wherein Wstbard was granted several rights, including
right of first refusal to buy Park Bethesda. Wstwod owned al
ni ne parcels. Cohen owned and controll ed I nvest nents, the managi ng
menber of Westbard, as well as CAP Acquisition LLC

West wood sold the parcels to a Cohen-controlled entity after
Cohen waived the right of first refusal granted in the Lease and
pur chased t he property t hrough CAP Acqui sition and appellants fil ed
suit seeking specific performance, nonetary danmages, declaratory
judgnment and i njunctive relief. The trial court granted appell ees’
notion to strike ajury trial and entered summary judgnent in favor
of Westwood, but denied summary judgnent as to appellees and,
subsequent to a bench trial, the court ruled in appellees’ favor.

Appel | ants contended that Cohen violated his fiduciary duties
when he unilaterally entered negotiations to purchase the nine
parcels in derogation of the Agreenment and to the exclusion of
appel | ants.

Hel d: Vacat ed and r emanded. Because NEBF intended to assune
the benefits, rights or privileges of the Lease and brought its
suit derivatively on behalf of Wstbard, the Lease and Agreenent
provided for a valid contractual waiver to the right of trial by

jury.

Regardi ng self-dealing, the trial court was clearly erroneous
in its finding that testinony was not credible that Cohen
(Westbard’s co-joint venturer) brought the deal to NEBF and was
told, due to NEBF' s inability to quickly nove, to chase the deal.

Case vacated and remanded for a determnation as to whether
NEBF wai ved, or is estopped fromobjecting to, Cohen’s purchase of
t he property upon a consi deration of Cohen’s fiduciary duties under
the Agreenment in light of the determ nation by the Court of Speci al
Appeal s that the Agreenent unanbi guously permtted Cohen and his
entities to pursue ventures other than those relating to Wstbard.
Addi tionally, determ nations nust be made on remand as to whet her
the conduct of its managing director for real estate can bi nd NEBF
and the proper valuation of the individual parcels.

Westbard Apartments, LLC et al. v. Westwood Joint Venture, LLC et.

al., No. 1471, Septenber Term 2006, deci ded May 25, 2007. Opinion
by Davis, J.
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TORTS - ELEVATORS - ELEVATOR OMNERS OR OPERATORS MJST EXPERI ENCE
THE “H GHEST DEGREE" FOR PASSENGERS

EVIDENCE - TRIAL COURT’ S | NSTRUCTI ONS TO DI SREGARD THE NMENTI ON OF
THE REPLACEMENT COF ELEVATOR PARTS WERE SUFFICIENT TO CURE ANY
DAVMAGE CAUSED BY | NADM SSI BLE REFERENCES TO SUBSEQUENT REMEDI AL
PROCEDURES

CVIL PROCEDURE - TRIAL COURT HAS BROAD DI SCRETION I N DENYI NG A
MOTI ON FOR A NEW TRI AL

Facts: Jane Correia was visiting her stepfather in the Nelson
Bui | di ng of the Johns Hopkins’ hospital. On her way out, she took
an el evator down to the ground floor. Due to a nmechanical defect,
the el evator cane to a stop wwth a sudden jolt. Correia, who had
previ ous back probl ens, i nmedi ately experienced pai n and eventual |y
underwent two surgeries on her |ower back and hip. She sued
Hopki ns and Schindler Elevator Conpany, the conpany hired by
Hopkins to maintain the el evators.

A jury trial was held in the Baltinmore City GCrcuit Court.
Evi dence i ntroduced by the plaintiffs showed that, in the six-nonth
period prior to the accident, Hopkins had received thirty-two
conplaints about the Nelson Building elevators. Hopki ns’ co-
def endant, Schindl er El evator Conpany, called one of its enpl oyees
to testify on its behalf. The enployee, Charles Stunp, was the
supervisor of the maintenance on all Hopkins elevators. He
testified that he nmade a pl anned i nspection of the Nel son Buil ding
el evator shortly after the incident and that he found the presence
of | ongstandi ng nmechani cal defects, including “worn” and “damaged”
door interlocks. Stunp’s report of the findings was not introduced
i nto evidence, but the court allowed plaintiffs’ counsel to exam ne
him about his witten observations and opinions. On cross-
exam nation, however, counsel for Schindler Elevator Conpany
menti oned the fact that several parts of the elevator had been
repl aced. Hopkins noved for a mstrial on the basis of
i nadm ssi bl e evi dence of subsequent renedial neasures. The trial
judge denied the notion and instructed the jury to disregard any
nmenti on of replacenents. He also instructed the jury that the
owner/ operator of an el evator owes a duty of the highest degree to
its passengers.

The jury found Hopkins |iable and awarded plaintiffs $300, 000
but found that co-defendant, Schindler, was not responsible for the
acci dent. Hopki ns appeal ed, asking, inter alia , whet her the
owner/ operator of an el evator owes its passengers the sanme “hi ghest
degree of care” that is owed by a common carrier to its passengers.
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Hel d: Affirmed. The standard of care for owners/operators of
el evators towards passengers in Maryland is that of the highest
degree. The Court pointed out that over one hundred years ago, in
Belvedere Bldg. Co.v.Bryan , 103 Md. 514, 539-40 (1906), the Court
held “that one who is ‘engaged in the undertaking of running an
el evator as a neans of personal transportation’ is required to use
the ‘highest degree of care and diligence practicable under the
ci rcunst ances,’ which is the sane standard that comon carriers are
required to neet.”

Hopki ns urged this Court to reconsider the “highest degree of
care” standard in |light of the advances in technology in the field
of elevator construction and nmintenance, and to opt for a
“reasonabl e care” standard i nstead. The Court held, however, that
advancenent in el evator technol ogy should not | essen the duty owed
by owners/operators of elevators to the passengers because “[s]uch
scientific advancenents have not changed the fact that an el evator,
i f not maintai ned and operated with the highest degree of care, is
now, as it was when Belvedere was decided, ‘in many respects a
danger ous nachine.’”

Maryland is anong the twenty-one states that inpose the
hi ghest degree of care upon owners/operators of elevators. I n
addition, California has inposed this standard by statute; fourteen
states and the District of Colunbia hold that only a standard of
reasonable care is owed to the passengers of el evators.

Hopki ns al so contended that the trial judge erred in denying
its notion for a mstrial. This contention was rejected, however,
because the trial judge repeatedly instructed the jury to
“disregard any reference to anything that should be replaced or

anything that should be done.” The instructions were given
imredi ately after Schindler’s attorney nentioned that elevator
repl acenents and/or repairs were needed. The Court noted that

jurors are presumed to understand and follow the judge’'s
i nstructions. Therefore, any damage t hat m ght ot herw se have been
caused by the nention of the replacenents was cured by the pronpt
and effective curative instructions.

The Johns Hopkins Hospital, et al. v. Jane E. S. Correia, et ux. ,
No. 2453, Septenber Term 2005, filed April 30, 2007. Opinion by
Sal non, J.

* * *
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TORTS - MARYLAND TORT CLAIMS ACT — WRITTEN CLAIM REQUI REMENT —
VWRONGFUL DEATH ACTI ON — SURVI VAL ACTI ON

Facts: In 2003, d adys Copes died while a patient at a State-
operated |long-term nursing facility. She was survived by three
adul t daughters.

Less than a year after d adys’s death, Corethia Copes, one of
her daughters and the personal representative of her estate,
notified the State Treasurer in witing that dadys’s death
resulted from nedical nmal practice by health care providers at the
State facility. Four nonths later, in the Crcuit Court for
W com co County, Corethia sued the State, both individually and in
her capacity as personal representative, for nedical nalpractice.
She eventually anended her conplaint to include one count for
wrongful death and one for survival and to join her two sisters,
Christal and Chantel Copes, as plaintiffs.

The State noved for summary judgnent on both counts, arguing
that the survival action was barred by sovereign i munity because
Corethia did not give tinely notice of claimto the State Treasurer
under the Maryl and Tort C ainms Act, Ml. Code (2004 Repl. Vol., 2006
Supp.), section 12-101, et.seq. , of the State Governnment Article
(“MICA”); that Christal and Chantel’s wongful death clains also
were barred by sovereign imunity because they did not give any
notice under the MCTA; and that, although Corethia gave tinely
noti ce of her wongful death claim she could not pursue it because
either all of the wongful death beneficiaries could recover or
none of them coul d.

The circuit court granted summary judgnment in favor of the
State on the survival action and on Christal and Chantel’s w ongf ul
death clainms. Corethia s wongful death claimwas tried to a jury
that found in her favor and awarded her $175, 000 i n danmages.

The State noted an appeal and Corethia, on her own behal f and
on behal f of her sisters, noted a cross-appeal. The State asserted
that the circuit court erred in not granting summary judgnment in
its favor on Corethia s wongful death claim Corethia contended
that the circuit court erred in granting sumary judgnment on the
survival action and as to Christal and Chantel’s wongful death
cl ai ns.

Held: Affirmed in part and reversed in part; judgnent vacated
as to Christal and Chantel’s wongful death clains and case
remanded to the circuit court for further proceedings.

The Court held that, in a wongful death action against the
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State, the personal representative of the decedent’s estate or any
beneficiary under the Maryland wongful death act may submt the
witten notice required by the MICA. |If one such person subnits
the claim the requirenment is satisfied for all wongful death
beneficiaries. Corethia filed her witten notice as the persona

representative of the decedent’s estate and satisfied the MICA
requirement for all of the wongful death beneficiaries. The
circuit court erred in ruling that the other wongful death
beneficiaries, Christal and Chantel, <could not pursue their
wrongful death clains.

In a survival action against the State, the witten claim
required by the MICA nust be submtted within one year of the
injury that is the basis of the claim The one-year period is
triggered when the facts underlying the elenments of the tort action
come into existence. The circuit court properly granted sunmary
judgment in the survival action because the facts underlying the
tort of nedical negligence cane into existence nore than a year
before witten notice was submtted.

State v. Copes , No. 1063, Sept. Term 2006, filed July 5, 2007.
Opi nion by Eyler, Deborah S., J.

* k%

TORTS - STATUTE OF LIM TATIONS ON ASSI GNED CLAIMS OF APPLI CATORS:
Because nmanufacturer only argued that the only statute of
limtations was for the i ndemmity cl ains, any chall enge to the date
on which the statute began to run has been wai ved.

ASSIGNED INDEMNITY CLAIMS OF SUPPLIERS/ DI STRIBUTORS: despite
manuf acturer’s contention that the jury had no way to determ ne how
t o apporti on damages between two di stributors, there was sufficient
evidence for the jury to nake that determ nation

PULTE' S BREACH OF EXPRESS WARRANTI ES CLAI M AGAI NST MANUFACTURER:
Trial court properly dism ssed express warranty cl ains on the basis
that no representations were made by manufacturer or any privity
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bet ween manuf acturer and buil der or honeowners.

PULTE' S BREACH OF I MPLI ED WARRANTIES CLAIM Trial court properly
granted summary judgnment on builder’s claim of breach of inplied
warranties for nerchantability and fitness for a particular
pur pose, no evidence having been proffered that manufacturer, at
the tinme of the relevant sales, was aware of the particular
pur pose, for which the Barrier EIFS would be used.

TORT CLAIMS: ECONOM C LOSS RULE: : Rejecting the builder’s claim
that, “there was clear evidence that other property [in the
af fected honmes] had been danaged by a defect in the product sold by
[ mnufacturer],” the court, relying on Morris , 340 Md. 519(1995),
properly granted summary judgnment in manufacturer’s favor based on
its application of the economc loss rule, which “prohibits a
plaintiff from recovering in tort for purely economc |osses -
| osses that involve neither a clear danger or physical injury or
deat h, nor damage to property other than the product itself.

LEGAL SUBROGATI ON: The trial court properly granted manufacturer’s
Motion for Summary Judgnent, rejecting builder’s claim that,
because it had represented to honeowners that, “the hones were
constructed with quality building materials,” it had been conpell ed
to replace the | eaky Barrier EIFS and repair the damages it caused
and, in doing so, it had “discharge[d] the obligations owed by
Def endants to the Honeowners,” and “becone, by operation of [|aw,
subrogated to the rights and clains of such owners and . . .
entitled to recover from Defendants for its discharge of their
duties.” Armed with the information that builder had filed suit
against the applicators, that the latter, in turn, had sued the
manuf acturer and that the applicators had assigned their clains
against the manufacturer to the builder, the jury properly
determ ned that the applicators could be liable to the builder on
a breach of warranty theory for the $3,800,000 that the buil der
paid on behal f of the homeowners to repair the effective systens.

MANUFACTURERS S CROSS- APPEAL: SUFFI CI ENCY OF THE EVIDENCE AS TO
DAMAGES: Trial court properly found that there was sufficient
evidence to submt the inplied warranty clainms assigned by the
applicators to the builder to the jury, rejecting manufacturer’s
claimthat the evidence as to damages was i nsufficient to establish
that applicators suffered any damages or to establish which
distributor sold the Barrier EIFS to which applicator.

PRIVITY BETWEEN APPLI CATORS AND MANUFACTURER: Notwi t hstandi ng
manufacturer’s claim that the trial court erred by failing to
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determ ne that applicators could not have recovered on their cross-
cl ai m agai nst Parex for breach of the inplied warranty of fitness
because there was no privity of contract or its equival ent between
t he applicators and manufacturer, the jury s determ nation that the
goods were defective may well have reflected a belief that the
goods did not “[p]ass w thout objection in the trade under the
contract description,” or were not “of fair or average quality
within the description.” M. Code Ann., Com Law | § 2-314(2)(a)
and (b).

STATUTE OF LIM TATIONS: FOUR HOVES DELIVERED PRIOR TO JUNE 14,
1997: Having failed to nake a notion for judgnent on the basis that
the certificates of occupancy, issued prior to June 14, 1997,
denonstrate that, as to the four nodel hones, suit is barred by
limtations, manufacturer is precluded from pursuing that claim

SETTLEMENT AGREEMENT: EFFECT ON DAMAGE AWARD: Trial court properly
rej ected assertion by manufacturer that any recovery by the buil der
on the assigned clains of the applicators should be barred because
of the adm ssions of fault nade by the applicators under the terns
of the sumof agreenent; trial court erredin permtting builder to
recover an anount in excess of the $725, 000 settl ement anount paid
to applicators. ([i]f the contract is an “indemity against
ltability,” recovery fromthe indemitor is allowed when judgnent
is entered against the indemitee, even though it has not been
paid, (the judgnent rule), but if the contract is an “indemity
agai nst | oss or damage” (strict indemity), the indemnitee cannot
recover from the indemnitor until payment is made or he has

otherwise  suffered actual loss or damage (the prepaynent rule)).
Roebuck v. Steuart , 76 Md. App. 298, 307-08 (1988). Seealso 42
CJ.S Indemity 88 22 and 23 (1991).

EXCLUSION OF I MPLI ED WARRANTI ES: Because manufacturer failed to
provide a citation(s) to the record extract that denonstrates that
it raised the issue before the trial judge, it has waived the
contention, on appeal, that, “In agreeing to the ‘General
Conditions of Sale” which were appended to the contract and
included in Exhibit 41, American EIFS “waived all warranties and
agreed to indemify [manufacturer] if suit were instituted agai nst

[it].”

REFERENCES TO SUBSEQUENT REMEDIAL MEASURES: In light of the
curative instruction given to the jury and the fact that it was
probably no secret, because of the abundant evidence that the
Barrier EIFS systemwas defective, that its use would probably be
di scontinued, the trial judge did not abuse his discretion in
denying manufacturer’s notion for mstrial based on repeated
references during the examnation of wtnesses, as well as
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argunents to the jury, by counsel for builder, regarding renedi al
measures, including discontinuance of the use of the Barrier EIFS
and regul ations prohibiting its future use.

PRE- JUDGVENT | NTEREST: Al t hough there was evi dence from which the
jury could determ ne that the applicator were |iable to the buil der
for danmage to the subject honmes, the jury was never infornmed as to
whet her the applicators paid builder for repairs or how nuch and,
accordingly, there was no basis for the jury’'s award of interest
for the loss of inconme from funds paid by the builder to the
appl i cat ors.

Facts: In suit by builder for damage to seventy-seven newy
constructed | uxury hones agai nst manufacturer of synthetic stucco
mat erial, the suppliers/distributors and the applicators, when the
Barrier Exterior Insulation and Finish System(Barrier EIFS), which
had been applied to the exterior of the hones, trapped water
between the (Barrier EIFS) cladding and the wooden substrate,
causing the wood to rot, for which the buil der paid $3, 800,000 in
damages to the honmeowners. Having entered into a settlenment wth
the suppliers/distributors and the applicators and received
assi gnnment of their clains agai nst the manufacturer on the norning
the matter was scheduled to go to trial, the builder proceeded
against the nmnufacturer on the assigned «clains of the
suppliers/distributors and the applicators as well as in its own
right. The follow ng issues, presented at trial, were reviewed on
thi s appeal .

Held: Pulte Hone Corp.’s $ 1.4 mllion verdict against the
manuf acturer of synthetic stucco used in sonme of its |uxury houses
was reduced in half.

Pul te’ s danages agai nst Parex Inc. were capped by a deal Pulte
had negotiated with suppliers, distributors and installers.

The agreenent called for a consent judgnent of $ 5.2 mllion
against the settling defendants, paynent by their insurers of
$725,000, and an assignment of their rights against Parex. In

exchange, Pulte agreed not to execute on the judgnent.

Pulte's damages are limted to the recovery that [the suppliers,
distributors and installers] could recover — that is, the anount
they paid to settle the clains against them

Pulte Home Corporation v. Parex, Inc. et al., No. 2122, Septenber
Term 2005, decided May 24, 2007. Opi nion by Davis, J.

* % %
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WORKERS' COVWPENSATION - CRCUIT COURT APPEALS OF WORKER S
COVPENSATI ON COVM SSI ON ORDERS - RULE 1-203(c) DOES NOT _APPLY TO
SECTION 9-737 OF THE LABOR AND EMPLOYMENT ARTICLE TO EXTEND THE
TH RTY- DAY PERI OD FOR FI LLING A PETI TI ON FOR JUDI Cl AL REVI EWOF THE
COW SSI ON S ORDER

Facts: Appellant, Rena Chance, was injured during the course
of her enploynment wth Wshington Metropolitan Area Transit
Aut hority (“WVATA’), appellee. Due to a m stake by her counsel, two
identical clains for her injury were submtted to the Wrker’s
Conpensati on Comm ssion (“Conmm ssion”). Due to another nistake by
her counsel, Chance's first and tinely claimwas then voluntarily
di sm ssed. Upon realizing the error, Chance filed a notion with the
Comm ssion to reinstate the claim which the Conm ssion granted.
Upon a petition for judicial review, the Circuit Court for
Mont gonmery County vacated the Commi ssion’s order and renanded the
matter for a new hearing on whether the Comm ssion had the
authority to reinstate the claim The Comm ssion held a hearing,
found that it had the authority to reinstate the claim and
reinstated Chance’s claim The Comm ssion’s order reinstating
Chance’s claimwas mail ed on January 6, 2005. WWATA filed a second
petition for judicial reviewon February 8, 2005, thirty-three days
after the mailing of the Comm ssion’s order. Chance filed a notion
to dismss the petition, arguing that it was untinely filed. The
circuit court denied the notion and then granted WVMATA' s noti on for
sunmary j udgnent.

Hel d: Reversed and remanded to the circuit court with the
instructions to dismss WWATA' s petition for judicial reviewand to
remand the case to the Conmi ssion. This Court held that Maryl and
Rul e 1-203(c), which grants an additional 3 days to a prescribed
time period, does not apply to Section 9-737 of the Labor and
Enpl oynent Article, which provides an appealing party thirty days
after “the date of the mailing of the Conm ssion’s order” to file
a petition for judicial reviewin the circuit court. Rule 1-203(c)

applies only when “service by mail” triggers the running of the
prescribed tine period. This Court determned that the “date of
mailing,” not “service by mil,” comenced the running of the

thirty-day appeal period under Section 9-737. Accordingly, because
WVATA did not file its petition for judicial reviewwthin thirty
days of the Conmi ssion’s January 6, 2005 order, the petition was
untinely and shoul d have been di sm ssed.

Rena Chance v. Washington Metropolitan Area Transit Authority , No

240, Septenber Term 2006, filed April 4, 2007. Opi ni on by Vbodmard;
J.

* k% %
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ATTORNEY DISCIPLINE

By an Order of the Court of Appeals of Maryland dated May 30,
3007, the following attorney has been suspended for 60 days by
consent to commence on July 1, 2007, fromthe further practice of
law in this State:

LI NDA SUE SPEVACK

*

By an Order of the Court of Appeals of Maryland dated July 2,
2007, the followi ng attorney has been di sbarred by consent fromthe
further practice of lawin this State:

GECFFREY SEMVES HAM LL

*

By an Order of the Court of Appeals of Maryland dated July 2,
2007, the foll ow ng attorney has been repl aced upon the regi ster of
attorneys in this Court as of July 12, 2007:

CLARENCE F. STANBACK, JR

*

The foll owi ng attorney has been repl aced upon the regi ster of
attorneys in the Court of Appeals of Maryland effective July 24,
2007:

RANDALL E. GOFF

*
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By an Qpinion and Order of the Court of Appeals of Mryl and
dated July 30, 2007, the follow ng attorney has been di sbarred from
the further practice of lawin this State:

REX B. W NGERTER

*

By an Opinion and Order of the Court of Appeals of Maryland
dated July 30, 2007, the follow ng attorney has been suspended for
ninety days fromthe further practice of lawin this State:

ANGELA THERESE FLOYD

*
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