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COURT OF APPEALS

ADM NI STRATIVE LAW — PHYSI C AN DI SC PLI NARY MATTER — | MMORAL OR
UNPROFESSI ONAL CONDUCT | N THE PRACTI CE OF MEDI Cl NE

Facts: A male physician exploited his know edge of three of
his female patients and their famlies for his own personal
gratification when he used his nedical practice as a springboard,
then as a cover, for his sexual adventures with the wonen, all to
the detrinment of his patients. He net two of these patients only
t hrough hi s nedical practice and began intimate rel ati onships with
them during his medical consultations. He took advantage of his
know edge, attained through his treatnent of the husband of one
pati ent, that the husband woul d be out of town and that the patient
m ght be susceptible to his advances. |n addition, the physician
recommended reverse tubal ligation surgery for two of the female
patients and fertility testing for athird in order to gratify his
desire that his sexual partners/patients conceive his children
The physician was not only treating or reconmendi ng treatnent for
marital problens, depression, fertility problenms, and a suicide
attenpt for his sexual partners/patients; he also was treating sone
of their spouses and famly nenbers at the sane tine. In each
epi sode, the physician had a vested personal interest in his
patients’ choice of treatnment. Moreover, his recommendations for
nmedi cal care in sone instances appeared to be based solely on his
own interests.

Followng an admnistrative evidentiary hearing, an
Adm ni strative Law Judge (ALJ) of the Miryland Ofice of
Adm ni strative Heari ngs concl uded t hat the physici an had engaged i n
sexual relationships with three of his femal e patients during the
time they were his patients. The ALJ reconmended revocati on of the
physician’s license to practice nedicine in Maryland. The Maryl and
Board of Physician Quality Assurance (“the Board”) adopted the
ALJ’s findings and inposed |icense revocation as the appropriate
sanction for the m sconduct reveal ed by the facts.

The physician sought judicial review of the Board s fina
order. After hearing oral argument, the Grcuit Court for Tal bot
County affirmed the Board s decision. On direct appeal by the
physi cian, the Court of Special Appeals affirned.

Hel d:  Affirned. The physician’s creation of these
irreconcilable conflicts of interest conprom sed his professional
relationships with these patients and their famlies. The

physician’s creation of these parallel relationships thus was
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connected wth his nedical practice and was “immoral or
unpr of essi onal conduct in the practice of nedicine.” The Maryl and
Board of Physician Quality Assurance reasonably found that this
conduct vi ol ated Maryl and Code (1981, 2000 Repl. Vol., 2003 Supp.),
§ 14-404(a)(3) of the Health Cccupations Article, and revoked his
| icense to practice nedicine.

Thomas E. Finucan, Jr. v. Mryland Board of Physician Quality
Assurance, No. 71, Sept. Term 2003, filed 5 April 2004. Opinion
by Harrell, J.

* % %

ATTORNEYS - M SCONDUCT — | NTENTI ONAL M SAPPROPRI ATION — CRI M NAL
CONDUCT — FAILURE TO FILE SALES TAX RETURNS OR TO PAY SALES TAXES

Fact s: James Grafton Gore was convicted, in the Superior
Court of the District of Colunbia, of two counts of failure to pay
sales taxes or file sales tax returns for a restaurant he owned and
managed in D.C. CGore was sentenced to six nonths in jail on each
count, to run concurrently, with all but 45 days suspended. He was
al so placed on three years of supervised probati on and was ordered
to pay restitution of $885,848.00 for back taxes, penalties, and
i nterest.

Because Gore was admtted in Maryland to practice |law, the
Attorney Gievance Commi ssion, acting through Bar Counsel, filed a
petition for disciplinary or renedial action based on GCore’'s
failures to fulfill his sales tax obligations. After a hearing
before a judge of the Grcuit Court for Anne Arundel County, the
hearing judge found that Gore wilfully failed to file sales tax
returns or pay sales taxes for a period of thirty nonths.

Hel d: Di sbarred. Gore’s m sconduct essentially nmay be
characterized as a busi ness decision, in his capacity as the owner
of a restaurant, that carrying on operation of his struggling
business justified his failure to fulfill his obligations under the
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District of Colunbia sales tax laws. Gore committed intentional
m sappropriation, in violation of Maryland Rul es of Professional
Conduct Rule 8.4(c), by keeping the funds he owed to t he gover nnent
of the District of Colunbia and using them to support the
restaurant in which he had a financial interest. I nt enti onal
m sappropriation is an act infected with deceit and di shonesty and,
in the absence of conpelling extenuating circunstances justifying
a | esser sanction, will result in disbarnent in Maryland. There
were no such conpelling extenuating circunstances in this case.

A separate and i ndependent rationale for the Court of Appeals
to inmpose the ultimte sanction of disbarnent was the fact that
Gore’s willful failure to file returns or pay taxes anounted to
crimnal acts prejudicial to the adm nistration of justice, which
acts reflect adversely on his honesty, trustworthiness, or fitness
as a lawer in other respects, in violation of Mryland Rules
8.4(b) and 8.4(d). Gore gave District of Colunbia taxation
authorities a series of checks that he either knew or shoul d have
known were drawn on a bank account that contained insufficient
funds. The bank di shonored each of these checks. This action
conmpounded the crinme of willful failure to pay and put his honesty,
trustworthiness, and fitness as a lawer in other respects
(i ncluding his judgnent) in doubt. The Court of Appeals concl uded
that, in order to protect the public, Gore nust be disbarred.

Attorney Gievance Conmmssion of Mryland v. Janes G (ore,
M scel | aneous Docket AG No. 7, Septenmber Term 2003, filed 5 April
2004. Opinion by Harrell, J.

* k% %

ATTORNEYS - M SCONDUCT - MARYLAND RULES OF PROFESSI ONAL CONDUCT —
RULE 8.4 (M SCONDUCT)

Facts: The Attorney Gievance Comm ssion of Maryland (“Bar
Counsel”), filed a petition for disciplinary or renedial action
agai nst Thomas O Toole, Esquire. The Petition alleged that
O Tool e, who was adnitted to the Bar of this Court on Decenber 19,
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1989, viol ated Maryl and Rul es of Professional Conduct (“MRPC') 1.15
( Saf ekeeping Property) and MRPC 8.4 (M sconduct), by failing to
file various state and federal tax returns from1998 to 2001 and by
failing to pay various federal and state taxes for the same peri od.
The petition was referred to Judge Thomas Waxter, Jr., of the
Circuit Court for Baltinore City for an evidentiary hearing and to
make findings of fact and concl usions of |aw.

Judge Waxter held that hearing and issued a nenorandum
containing his findings of fact and concl usions of law. The court
found that O Tool e, was i ncorporated as Thonmas O Toole P.C., and as
such was required to file quarterly w thholding tax fornms (MN506)
and annual w thholding tax consolidation forms (MNVN508) with the
Comptroller of the State of Maryland, indicating the anount of
wi t hhol ding tax that was to be wthheld from any wages. Because
O Toole was the only enployee of his Subchapter S professional
corporation, the incone charged to his corporation effectively was
his personal incone on which he was required to pay state and
federal inconme taxes. The hearing judge found that O Tool e fail ed
to file forns 506 for eight quarters, as well as the acconpanying
forms 508, which consolidated the quarterly forms on an annual
basis. The court also found that, due to O Toole's failure to file
the required returns, the Conptroller of the State of Mryl and
filed a notice of lien for unpaid wthholding taxes and issued
wits of garnishnent against O Tool e’ s bank accounts. After
learning of the lien and wits of garnishnment, O Toole paid the
Conptroller the sum of $7,354.98 which consisted of $4,840 in
unpai d wi thhol ding taxes, as well as interest and penalties. The
judge found that all returns were filed by Septenber 2002, and al
tax assessnents, penalties and interests were paid as of Decenber
2001.

The court found that O Toole did not file state or federal
income tax returns for the years, 1998, 1999, and 2000. The court
also found that O Toole was paying ahead on his incone tax
obligation by meking estinmated inconme tax paynents for the years
1998, 1999 and 2000. In each of those years, he had paid nore in
estimated tax than was due on each return. Therefore, the hearing
judge found that, although O Toole missed his filing obligations,
he did not fail to pay taxes.

Based on his findings of fact, Judge Waxter concluded, by
clear and convincing evidence, that O Toole's failure to file
federal and state inconme tax returns for the cal ender years 1998,
1999 and 2000, constituted a violation of Rule 8.4(d) of the
Maryl and Rules of Professional Conduct. Judge Waxter also
concluded that the failure to file Maryland w thhol ding tax forns
for Thomas O Toole, P.C for years 1998, 1999 and 2000, constituted
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a violation of Rule 8.4(d) of the Maryland Rul es of Professional
Conduct .

Bar Counsel filed several exceptions to Judge Wxter’s
findings and concl usi ons. Bar Counsel excepted to the hearing
judge’s failure to find that O Toole failed to pay taxes. Bar
Counsel al so disputed the Judge’s finding that O Tool e had made t ax
paynments since 2001. Finally, Bar Counsel argued that the judge
should have found a violation of MRPC 8.4(b) in addition to
violations of MRPC 8.4(d). O Toole did not take any excepti ons.

Held: Thirty-day suspension. The Court overruled Bar
Counsel ’s exception regarding O Toole’s failure to pay taxes. The
Court held that O Toole's estimated tax paynments fulfilled his tax
paynent obligations for the years in question. In addition,
uphol ding the hearing judge's finding that O Toole had nade tax
paynents since 2001, the Court overruled Bar Counsel’s second
excepti on. The Court, however, sustained Bar Counsel’s final
exception, holding that, by failing to file state and federal
incone tax returns over a three-year period, O Toole conmtted a
crimnal act that reflected adversely on his fitness as a | awer in
violation of MRPC 8.4(b). For this violation as well has his
violations of MRPC 8.4(d), the Court suspended O Toole from the
practice of law for thirty days.

Attorney Gievance Conmission v. Thomas O Toole, M sc. Docket AG
No. 3, Septenber Term 2003, filed February 18, 2004. Opinion by
Battaglia, J.

* k% %

Cl VIL PROCEDURE - STATUTES OF LI M TATI ON - APPLI CABI LI TY OF GENERAL
THREE- YEAR STATUTE OF LIMTATIONS IN ACTIONS INITIATED BY A
CHARTERED COUNTY GOVERNVENT BASED ON WWRI TTEN CONTRACT.

Facts: Baltinore County contracted with RTKL Associ ates, |nc.
for architectural and civil engi neering services on the
construction of the Dundee-Saltpeter Nature Preserve, an education
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center being constructed in northeastern Baltinore County. RTKL
hired Andrews, MIller & Associates, Inc. (AMA) to help perform
engi neering services for the grading of the work site. In June,
1999, a Baltinore County survey crew discovered errors in the
grading, resulting in additional, unanticipated expenses to the
County. On August 14, 2001, Baltinore County sued RTKL and ANA for
breach of contract and negligence.

RTKL filed a notion to dismss on two separate grounds. First,
RTKL clainmed the County failed to file suit within the one-year
statute of limtations of Article 25A, 81A of the Annot ated Code of
Maryl and. Second, RTKL alleged the County failed to get the expert
certification required under 83-2C-01, et. seq. of the Courts and
Judi ci al Proceedings (CIP) Article. The trial court agreed that the
one-year limtations period applied in a contract action involving
a chartered county regardless of whether the county was the
plaintiff or defendant. However, it rejected the certificate
argunment by concluding the requirenent is only applicable in a
conpl aint of negligence against certain individual professionals.
The Court of Appeals subsequently granted certiorari

Hel d: Reversed. The legislature intended for the one-year
limtations period of Article 25A to apply in an action involving
a chartered county as a party to a witten contract only when the
county is being sued as the defendant. O herw se, the default
three-year limtations period of CIP 85-101 necessarily applies.
The conmon | aw sovereign privilege of nullumtempus occurrit regi
(“Time does not run against the King”) is inapplicable in this
context because sovereign imunity, the |ogical underpinning of
nullum tempus , has been abrogated in this type of contract action
agai nst chartered | ocal governnents. The trial court was correct,
however, to conclude the expert certification requirenent only
applied in negligence <clains against certain individual
pr of essi onal s.

Baltinore County v. RTKL Associates, Inc., No. 77, Septenber Term
2003, filed April 9, 2004. OQpinion by WIner, J.

* k%



CRIM NAL LAW - EVIDENCE FROM PRI OR PROCEEDI NGS - TESTI MONY OF
ACCUSED - DEFENDANT’ S | NCULPATORY STATEMENT, MADE | N RESPONSE TO A
QUESTION ASKED BY THE JUDGE AT A BAIL REVIEW HEARI NG WAS
ADM SSIBLE I N DEFENDANT' S SUBSEQUENT TRIAL VWHERE THE QUESTI ON
CANNOT BE SAID TO HAVE CONSTI TUTED “ | NTERROGATI ON' AS | S MEANT BY
MIRANDA

CRIM NAL LAW- PRETRI AL PROCEEDI NGS - REPRESENTATI ON BY ATTORNEYS -
BAIL REVIEW HEARING WAS NOT A “CRITICAL STAGE” OF CRIMNAL
PROCEEDI NGS IN WHICH THE SI XTH AVENDVENT RIGHT TO COUNSEL WOULD
ATTACH.

Facts: On January 9, 2001, Donald A. Fenner (“Fenner”) was
arrested for his involvenent in a drug deal that was conducted
under police surveillance. On January 10, 2001, the day after his
arrest, and after his initial appearance before a District Court
conm ssi oner, Fenner was brought before a District Court Judge of
the District Court of Maryland, sitting in Frederick County, for a
bail review hearing. At this hearing, Fenner was read a statenent
concerning the charges that were pendi ng agai nst himand was told
the date of his prelimnary hearing. The presiding judge then
asked Fenner, for the purposes of the bail review hearing, the

foll owm ng question: “Is there anything you'd like to tell me about
yourself, sir?” Fenner, in his |l engthy response to this innocuous
guestion, nade the following statenent: “I’m not denying what
happened.”

Prior to trial, Fenner noved to suppress the statenents he
made at the bail review hearing. At the suppression hearing before
the Crcuit Court for Frederick County, Fenner argued that the
statenents should not be adnmtted because they were nade pursuant
to a custodial interrogation wthout the benefit of Miranda
war ni ngs and at a ti me when he was not represented by counsel. The
suppressi on hearing judge deni ed Fenner’s notion, holding that the
portion of Fenner’s statenent in which he said, “I’m not denying
what happened,” woul d be adm ssi ble, but that the renmai nder of the
statenment would be excluded because it contained “other crines”
evi dence.

At trial, Fenner’s incul patory statenment was introduced and
read to the jury via a stipulation. On March 21, 2002, Fenner was
found guilty of both the charge of distribution of cocaine and the
charge of conspiracy to distribute cocaine. Fenner thereafter
filed an appeal to the Court of Special Appeals. |In an unreported
opi nion, the Court of Special Appeals affirmed the trail court’s
rulings, i.e. , the ruling allow ng Fenner’s incul patory statenent
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to be introduced into evidence. Fenner then filed a Petition for
Wit of Certiorari to the Court of Appeals. The Court of Appeals
granted the petition.

Hel d: Affirmed. The Court of Appeals held that the questioning
of Fenner by a District Court judge at his bail review hearing was
not “interrogation” as i s neant by Miranda . The specific question,
“Is there anything you'd like to tell ne about yourself, sir?,” was
a routine, general question not designed to elicit any information
about the specific crimnal offense. Moreover, it was a proper
question to ask in determning an appropriate anmount of bail

Furthernore, the Court held that Fenner’s bail review hearing,
at whi ch he made an i ncul patory statenment, was not to be consi dered
a “critical stage” of crimnal proceedings and, as such, there
exi sted no Sixth Amendnment right to provided counsel during the
bai|l review hearing, the only purpose of which was to ascertain the
appropri ateness and anount of bail pursuant to Mi. Rule 4-216
Wil e, under Ml. Rule 4-213 (a)(2), the judicial officer presiding
over an accused’ s initial appearance shall nmake the accused aware
of his right to counsel and that counsel will be provided if he
cannot afford private counsel, nothing in the Rule suggests that
this right to provided counsel attaches at a bail review hearing.

Lastly, the Court held that the redacted version of Fenner’s
i ncul patory statenent, which was read to the jury via a
stipulation, was not so vague or msleading as to have made it an
abuse of discretion for the trial court to allowit into evidence.

Donald A. Fenner v. State of Maryl and. No. 88, Septenber Term
2003, filed April 12, 2004. Opinion by Cathell, J.

* % %

CRIM NAL LAW — PLEA BARGAINING — TRIAL COURT' S STATEMENT THAT
DEFENDANT’ S SENTENCE WOULD BE FI VE YEARS | F HE FAI LED TO APPEAR FOR
SENTENCI NG WAS NOT' A VALI D TERM OF PLEA AGREEMENT BECAUSE | T WAS A
CONDI T1 ON | MPOSED AFTER COURT HAD ACCEPTED PLEA.
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CRIM NAL LAW—PLEA BARGAI NI NG —ONCE PLEA AGREEMENT CONTEMPLATI NG
PARTI CULAR SENTENCE WAS ACCEPTED BY COURT, COURT VI O ATED TERMS OF
AGREEMENT WHEN I T | MPOSED DI FFERENT SENTENCE, AND DEFENDANT WAS
ENTI TLED TO SPECI FI C PERFORVANCE.

SENTENCI NG AND PUNI SHMENT — HEARI NG — PRESENCE OF DEFENDANT —
VOLUNTARY ABSENCE AND VWAI VER — AFTER SENTENCI NG DEFENDANT IN

ABSENTIA COURT ERRED WHEN | T DENIED DEFENDANT A HEARING ON HI S
MOTION TO CORRECT |LLEGAL SENTENCE, THEREBY DENYING H M AN
OPPORTUNI TY TO EXPLAI N H S ABSENCE FROM SENTENCI NG PROCEEDI NGS.

SENTENCI NG AND PUNI SHMVENT — HEARI NG — PRESENCE OF DEFENDANT —
VOLUNTARY ABSENCE AND WAI VER —BEFORE | MPGSI NG SENTENCE IN_ ABSENTIA
COURT _MJUST UNDERTAKE TWO- PART | NQUI RY. FIRST, COURT MJST BE
SATI SFI ED THAT DEFENDANT’ S NON- APPEARANCE |S VOLUNTARY; SECOND,
COURT MJST CONSI DER ALL RELEVANT C RCUMSTANCES AND EXERCI SE | TS
DI SCRETI ON | N DECI DI NG WHETHER TO PROCEED. SENTENCI NG IN ABSENTIA
SHOULD OCCUR ONLY | N EXTRACORDI NARY Cl RCUMSTANCES.

Facts: Petitioner, MIllard Tweedy, entered a plea of guilty
inthe Grcuit Court for Baltinore City to the charge of possession
of marijuana with intent to distribute. In accordance with Rule 4-
242, petitioner’s counsel exam ned petitioner on the record in open
court, in order for the court to determne that the plea was
knowi ng and voluntary. Counsel stated the terns of the plea
agreenment, which contenplated two alternative sentences, dependi ng
on whether petitioner cooperated with |aw enforcenent. | f
petitioner failed to cooperate, his sentence would be five years
incarceration with all but six nonths suspended, two years
probation; if he cooperated, the sentence woul d be “conpl ete parole
or probation.” The court accepted the plea, and found petitioner
guilty “[b]lased on the plea agreenent and the statenents by [the
prosecutor].” At the conclusion of the proceedings, the court
added that, if petitioner failed to appear for sentencing, the
court would sentence himto five years in prison

Petitioner failed to appear at sentencing and later in the

day, the court sentenced petitioner in absentia to five years.
Petitioner’s Motion to Correct Illegal Sentence was deni ed, w thout
a hearing.

Petitioner noted an appeal to the Court of Special Appeals.
In an wunreported opinion, the internediate appellate court
affirmed. The Court of Appeals granted Tweedy’ s petition for wit
of certiorari.

Hel d: Reversed and renanded for resentencing consistent with
the plea agreenent. The Court found that the trial judge accepted
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the plea and approved the plea agreenent before unilaterally
i nposi ng the condition that petitioner appear for sentencing. Rule
4-243(c)(3) provides that, once a plea agreenent is accepted, the
court nust inpose the agreed upon sentence. Additional terns of a
pl ea agreenent may not be added after the plea is accepted. The
Court held that the trial court violated the ternms of the plea
agreenent when it sentenced petitioner to five years’ incarceration
and that petitioner was entitled to specific performance of the
pl ea agreenent.

The Court also held that the trial court erred in denying
petitioner a hearing on his Mtion to Correct Illegal Sentence,
t her eby denyi ng hi man opportunity to explain his absence fromthe
sent enci ng proceedi ngs. A defendant may waive the right to be
present at sentencing by, for exanple, voluntarily absenting
hinself from the proceedings. A trial court’s finding of waiver
merely permts the court to sentence a defendant inabsentia , but,
the court is required to consider all relevant circunstances and
then exercise its discretion in deciding whether to proceed. A
defendant’s right to be present at every stage of trial, his right
of allocution, and the i nportance of notice of the date fromwhich
the time limt on his appeal right begins to run, weigh heavily
agai nst sentencing in absentia . The Court nade clear that
sentencing in absentia should occur only in extraordinary
ci rcunst ances.

Mllard Tweedy v. State of Maryland, No. 35, Septenber Term 2003,
filed April 6, 2004. Opinion by Raker, J.

* k%

CRIM NAL LAW — SEARCH AND SEIZURE; LEGQ TIMATE EXPECTATION OF
PRI VACY

Facts: Sonme tine prior to Decenber of 1998, Laney purchased
a house located at 3612 Fels Lane in Ellicott Cty, Maryland. To
finance the purchase, Laney acquired a | oan, which was secured by
3612 Fel s Lane and guar ant eed by the Departnent of Veterans Affairs
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(“DVA’). Under the DVA |l oan guarantee, if the | ender forecl osed on
the loan, it could convey title to the property to the DVA. Laney
failed to make paynments according to the |oan agreenent, and, on
Decenber 13, 1999, the |loan was foreclosed. On March 17, 2000,
Commer ci al Federal Mortgage Corporation, the purchaser of 3612 Fel s
Lane at the foreclosure sale, conveyed title to 3612 Fels Lane to
t he DVA.

The DVA assigned Brad Criddle to “manage” the property,
neaning that he would “attend to or look after” the foreclosed
property. If Criddle were to find a property occupi ed, he would
attenpt to contact the person occupying the house to discuss the
DVA' s eventual possession of the property. Criddle, however, could
not establish contact with anyone at 3612 Fels Lane until July 14,
2000, when he stopped by 3612 Fels Lane to encourage whonever was
in the hone to abandon the property. He encountered two nen, one
of whom was Joseph Wnkle, who |ived across the street. Wnkle
explained to Criddle that he was there to “rescue” sone geese on
the property for Laney, the fornmer occupant of the house, who had
been his neighbor for fifteen years and was currently in prison.
W nkl e expl ained further that, although he had obtained a key to
the house from Laney’s brother, he was afraid to enter the house
because he believed there were “expl osi ves and weapons” kept there.

Because one of Ciddle’'s responsibilities as a property
manager was to “make every effort to get in the house,” he asked
Wnkle to et himinside the house to | ook around. W nkle agreed
and opened the door. Inside the house, Criddle observed, in one
room a couple of olive green objects shaped like “tw liter
bottle[s]” and marked with “U S. Arny” in black witing and, in
anot her room “five or six grenades” in a trash can. Wen he went
upstairs, he found “several guns, gun barrels, . . . canoufl age[, ]

.. kni[v]es, . . . [and] nunerous shell caS|ngs :
Crlddle went to the outside shed where he observed “sonet hi ng that
| ooked like a small rocket . . . [and] other enpty cartridge
containers [and] shell casings . . . everywhere.”

Criddle left the house, called the DVAfor instructions on how
to proceed, and was told to grant access to the property to |oca
authorities. He called the Howard County Police Departnent, which
sent Oficer Keith Berry to the house. Criddle |led Oficer Berry
i nto the unl ocked house, where they | ooked around for five m nutes.
O her police officers arrived at the house and obtained witten
consent fromthe DVA to inspect the property. Thereafter, at the
request of those officials, personnel of the fire departnent,
Federal Bureau of Al cohol, Tobacco and Firearns, Federal Bureau of
Investigation, and the US. Arny’'s Explosive Odnance D sposa
Conmpany arrived at the scene. The police and Arny officials
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t horoughly searched the house, spending several hours taking
objects from the house and laying them on a tarp outside on the
l awn. Nunmerous fuses, grenades, and various types of amrunition
were seized and | ater disposed of by the authorities.

After all of the law enforcenent and mlitary personnel |eft
t he house on July 14, Criddle had the | ocks of the house changed to
a DVA master key lock. Three days later, Criddle unlocked 3612
Fel s Lane and al |l owed police officers and agents of the State Fire
Marshall to search the house with a K-9 unit. As a result of that
search, other itenms were seized. On July 21, Criddle again
unl ocked the house, this tinme to permt Arny officials to | ook for
aradio. He then hired a contractor to clean the property, making
it possible for the DVA to market and eventually sell the house.

The State charged Laney with nine counts of possession of a
destructive device, one count of reckless endangernment, and one
count of possession of explosives without a |license. Laney noved
to suppress the evidence obtained from3612 Fel s Lane on t he ground
that it was seized in violation of his Fourth Amendnment guarantee
agai nst unreasonabl e searches and sei zures. The trial court denied
Laney’s notion to suppress, concluding that the searches of 3612
Fel s Lane and the seizures of property during those searches were
| awf ul . The judge then conducted a bench trial on an agreed
statenment of facts and found Laney guilty of unlawfully possessing
an expl osive device without a |license and one count of unlawfully
possessing a destructive device. The Court of Special Appeals
af firmed. The Court of Appeals issued a wit of certiorari to
det erm ne whet her the seizure of the itens in the house | ocated at
3612 Fels Lane constituted infringenments of Laney’'s Fourth
Amendmrent rights.

Hel d: Affirmed. Wiere title to a nortgaged property passes to
the nortgagee as a result of foreclosure, sale, and ratification,
the nortgagor no longer maintains a legitinmate expectation of
privacy in that property. Because Criddle, the agent of the title
owner of the prem ses, had authority to possess and enter the
house, Laney had no reasonable expectation of privacy in it.
Therefore, Laney’s Fourth Amendment rights were not viol ated when
the authorities seized the evidence fromthe house.

Richnond C. Laney v. State of Maryland, No. 44, Septenber Term
2003, filed February 13, 2004. Opinion by Battaglia, J.

* k% %
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COLLEGES - PONERS & LIABILITIES - SOVEREIGN | MMUNI TY - THE “SUE OR
BE SUED" LANGUAGE IN § 12-104 (B)(3) OF THE EDUCATI ON ARTI CLE DOES
NOT WAIVE SOVEREIGN I MVUNITY IN CONTRACT ACTIONS [ NVOVING THE
BOARD OF REGENTS WHERE NO APPROPRI ATI ON OF FUNDS TO PAY AN ADVERSE
JUDGVENT, OR ABILITY TO LEVY A TAX TO SATI SFY AN ADVERSE JUDGVENT,
WAS PRESENT.

STATES - SOVEREIGN IMMUNITY - SECTION 12-201 (A) OF THE STATE
GOVERNMENT ARTICLE LIMTS THE WAI VER OF GOVERNMENTAL | MUNITY TO
THOSE CONTRACTS THAT ARE WRI TTEN AND SI GNED BY AN OFFI Gl AL ACTI NG
WTH N HS OR HER SCOPE OF AUTHORITY. THE DEFENSE OF SOVEREI GN
| MVUNILTY IS NOT NECESSARI LY WAI VED FOR DECLARATORY OR | NJUNCTI VE
RELI EF I N ALL CONTRACT ACTI ONS.

Facts: For the 2002-2003 academ c year, the Board of Regents
provisionally approved tuition rates based upon its budget in
August of 2001. Followi ng the General Assenbly’s enacting of the
State Budget and in light of the University's actual budget
appropriation, these rates were increased slightly in May of 2002.

During the Fall 2002 senester, M. Stern and the other
students (the *“students”) received registration nmaterials
advertising courses for the Spring 2003 senester, with pricing,
fromtheir respective institutions and the students relied on these
registration materials in their decisions to enroll in classes for
the Spring 2003 senester. |In Novenber and Decenber of 2002, after
foll ow ng the proper registration procedures, the students received
bills fromtheir respective institutions confirmng the specific
charges due for the spring courses for which the students’ had
registered. A mpjority of students pronptly paid their bills and
recei ved $0 bal ance notices prior to the due dates.

As the State budget crises escalated in the fall of 2002, the
possi bility of budget cuts for several State agencies was apparent.
In Cctober and Novenber of 2002, the presidents of the various
Uni versity of Maryl and Systeminstitutions and the Board of Regents
met to discuss the possibility of budget cuts to the University
Syst em and approaches on how to deal with possible cuts. The Board
of Regents later |learned of $30.4 nmillion in inredi ate budget cuts
for fiscal year 2003 on Novenber 20, 2002. After discussing the
cuts with the presidents of each university institution, it was
determ ned not to raise tuition at that tinme. On Decenber 23, 2002,
the Board of Regents |learned that another $36.6 million in budget
cuts for the fiscal year 2003 was probable. The Board then
i medi ately called a special neeting to consider md-year tuition
i ncreases for the Spring senester of 2003. Aletter to students was
then prepared to inform the students of the immnent tuition
increase; the letter was mailed first to the University System
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institutions on January 8, 2003 and then was pronptly sent out by
each institution to each respective student.

The text of the January 8'" | etter was signed by the Chancell or
and the Board of Regents’ Chairnman and it discussed the various
nmet hods, other than tuition increases, by which the University
System had already attenpted to absorb previous budget cuts. The
letter also stated that if further budget cuts occurred, it would
be necessary for the Board of Regents to approve m d-year tuition
i ncreases for the Spring 2003 senester that would not exceed 5%

On January 17, 2003, the budget for fiscal year 2004 was
released to the public and it confirmed the additional $36.6
mllion budget cut for the University System and, in response to
the official budgetary cuts, tuition increases of up to 5%for the
Spring 2003 semester at nine of its institutions was instituted.
The tuition increase recovered approxinmately $12.9 mllion of the
total $60.7 mllion budget cuts.

Hel d: The Court of Appeals held that the Board of Regents,
could avail itself of the defense of sovereign inmunity in this
case. The Court held that 8 12-104 (b)(3) of the Education Article,
whi ch aut hori zes the Board of Regents to “[s]ue and be sued,” does
not waive sovereign imunity where the Legislature did not
aut hori ze a nmethod of appropriating the funds, or levying a tax to
obtain the funds, to pay an adverse judgnent. The Court
additionally held that the Board did not waive sovereign immunity
pursuant to 8 12-201 (a) of the State CGovernnent Article because
the all eged contract was not signed by a duly authorized person.
The Court did not address whether the all eged contracts between t he
students and their respective universities were “witten contracts”
for the purposes of § 12-201 (a). The Court of Appeals also held
that sovereign imunity is not necessarily waived for all actions
I n which declaratory and/or injunctive relief is sought, because
hol di ng ot herwi se woul d inproperly extend Maryland case |law. As
the Court of Appeals found that sovereign imunity precluded the
students’ suit against the Board of Regents and university
officials, it did not reach the nerits of the case.

Jodi Stern, et al. v. Board of Regents, University System of
Maryland, et al. No. 85, Septenber Term 2003, filed April 12
2004. Opinion by Cathell, J.

* % %
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REAL PROPERTY - EASEMENTS - | MPLI ED EASEMENT CREATED BY REFERENCE
IN DEEDS OF RESIDENTIAL SUBDIVISION LOTS TO A PLAT CONTAI NI NG
LANGUAGE OF RESERVATI ON.

Facts: Harbor Light Beach is a waterfront residential
subdivision in Calvert County situated near MII Creek and the
Pat uxent River. Aplat for Section Two of the subdivision contained
the foll owi ng | anguage on a waterfront |lot: “Area Reserved for the
Use of Lot Omers.” In 1998, Appellee, Bruce Metzger, purchased a
non-riparian lot 1in Section Two. He subsequently wused the
waterfront | ot to access the waters of the Patuxent River. In 1999,
a neighboring riparian lot owner, Arthur Kobrine, through his
l[imted liability conpany, Kobrine, LLC, purchased the waterfront
ot from the subdivision devel oper. Kobrine, LLC then placed “no
trespassing” signs on the lot and installed a shoreline revetnent
to hel p prevent erosion.

Met zger sought declaratory and injunctive relief to prevent
this obstruction. He clained that title to the lot had been
conveyed to him and the other Section Two |ot owners by the
devel oper through a recorded Declaration containing a purported
“covenant to convey.” Second, he clainmed a use right based on an
express or inplied easenent. The trial court agreed with Metzger
that title had been conveyed by the developer in the recorded
Decl aration, and that an express and inplied easenent existed for
all subdivision |lot owners to access the waters of the Patuxent
River from the lot. Kobrine, LLC was ordered to renove the
revet ment. The Court of Special Appeals agreed with the trial court
as to the conveyance and t he exi stence of an inplied easenent. The
Court of Appeal s subsequently granted certiorari.

Hel d: Vacated and renanded for a nore limted judgnent. There
was nothing in the recorded Declaration that required the devel oper
to convey the title of subdivision cormmon areas to | ot owners.
Mor eover, anmbiguities in the recorded deeds, plats and Decl aration
of the subdivision preclude any finding of an easenent in the
waterfront | ot by express grant or reservation. Yet, the recorded
plat of Section Two establishes the intent of the developers to
reserve a use right on behalf of sone subdivision |ot owers (only
those in Section Two) in the waterfront | ot. The | anguage cont ai ned
on the recorded plat could have no ot her purpose.

Kobrine, LLC v. Metzger, No. 59, Septenber Term 2003, filed April
8, 2004. Opinion by WIner, J.

* % %
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TORTS — CONVERS| ON AND PUNI Tl VE DAMAGES; REVI EW OF THE SUFFI Cl ENCY
OF EVI DENCE SUPPORTI NG AN AWARD OF PUNI TI VE DAMAGES

Fact s: In March of 2000, Marcin Borzym visited Darcars
several tinmes to consider purchasing a 1999 BMNV323i, which he had
seen advertised in a newspaper for $27,500. During these visits,
he and Darcars negotiated a purchase price of $26,000 and was
allowed to take the car for inspection by another dealer. Borzym
returned to purchase the car during the evening of Friday, Mrch
31. To conplete the purchase, Borzymnet with a finance manager of
Darcars, Dougl as Quander. Borzym handed $2,500 i n cash to Quander
as a down-paynent. In addition, Quander had Borzym conpl ete and
sign several docunents. Borzym however, did not |eave with the
BMWt hat ni ght, because he was unable to provide informtion about
a State Farm autonobile insurance policy that he believed would
cover the BMN \Wen he returned, once again, to the dealer early
Sat urday norning, he provided the insurance information and |eft
with the BMW On Sunday, Borzymrealized that he had not received
any docunments reflecting the BMW purchase, so he returned to
Darcars, picked up copies of the paperwork, and left wthout
I nci dent .

On Monday norning, Darcars representatives began to question
the accuracy of some of the information contained in the sales
docunents. That day, Robin Stein, a financial services nmanager
from Darcars, and Quander contacted Borzym by phone to tell him
that he needed to provide information of a different autonobile
i nsurance policy. Borzymresponded to their requests by obtaining
a new policy and informng Stein about that policy information on
Tuesday norning. Later that afternoon, Stein called back several
nore times, however, conplaining of further discrepancies in the
paperwork and asking Borzym to return to Darcars as soon as he
could so they could resol ve the i ssue. Quander al so cal |l ed Tuesday
af ternoon i n hopes of persuadi ng Borzymto neet with himas soon as
possi bl e to address the di screpancies in the paperwork.

Borzym had no further contact wth Darcars until the norning
of Thursday, April 6, when he wal ked to the garage where he had
parked the BMNV and saw a truck from a repossessi on conpany tow ng
the car fromthe garage. Borzym asked the driver why the BMN was
bei ng repossessed, and the driver told him that there was a
“probleni with the “deal ership” and that he should go there to
resolve it. Inside the BMVWwhen it was repossessed were, accordi ng
to Borzym his |aptop conputer, which he valued at approxi mately
$1500, and his collection of rmusic CDs, which he valued at $300.

Borzymcal | ed Darcars i nmedi atel y and spoke to Stein, who told
Borzym to cone to the dealership to discuss the natter. Bor zym

-18-



conplied, going to Darcars later that evening to neet with its
representatives. One of the Darcars representatives told Borzym
that the car had been repossessed because Borzym “didn’t pay
anything.” Borzyminsisted that he had paid $2,500. He asked for
the return of either the BMWwith his bel ongings, the |aptop and
CDs, or the return of his deposit and his bel ongings. One of the
Darcars representatives replied, “Forget about it. Get out of
here. . . . [Call your attorney.” The representative told Borzym
that the BMW had been taken to a different lot, and as for the
| apt op and CDs, he should “[j]ust forget about it, just get out of
the office, [and] get lost.”

Fol | owed by Darcars staff, Borzymwal ked out si de, where he net
his father. Wen Borzynis father |earned what had happened with
the BMW and his son’s bel ongi ngs, he becane upset and confronted
Darcars staff. One of the personnel who had net with Borzym began
“wavi ng goodbye and meking fun” of the Borzynms. The staff nenber
then began “cursing out” the Borzyns, accusing them of being
“thieves.” Darcars did not return the $2,500 cash down-paynent,
nor did Borzym recover the |laptop and CDs that had been taken
during the repossession.

Borzym sued Darcars, alleging causes of action for breach of
contract, conversion, punitive damages, and illegal repossession.
Only Borzymis claim that Darcars converted Borzymis $2500 down-
paynent, | aptop, and CDs went to the jury, which returned a $4, 300
verdict in favor of Borzymand made a specific finding that Darcars
had acted with actual malice, warranting punitive damages. After
hearing testinony on the amount of punitive damages, the jury
returned a punitive danage award of $100,000. The Circuit Court
reduced that award to $25, 000.

Dar cars appeal ed, and the Court of Special Appeals affirmed.
We granted Darcars’ petition for a wit of certiorari to consider
(1) whether the evidence was sufficient to support a finding of
actual malice, (2) whether a court must consider the “clear and
convi nci ng” standard of proof in determ ning the sufficiency of the
evi dence supporting a jury finding of actual malice, and (3)
whether the plaintiff seeking punitive danages nust present
evi dence of the defendant’s ability to pay the award.

Held: Affirmed. The evidence was sufficient to support the
jury’s finding of actual malice and to support an award of punitive
damages, where the representatives of Darcars, the car deal er that
had converted Borzym s property, had di sm ssed his inquiries about
the property, cursed at him and told himto “get |lost” and “cal
your attorney.” The Court held further that, in determ ning the
| egal sufficiency of evidence supporting actual malice, a tria
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court nust consider the “clear and convincing” standard of proof.
Moreover, in seeking an award of punitive damages, Borzym had no
obligation to present evidence of Darcars’ financial condition or
ability to pay the award. The award of punitive damages stands.

Darcars Mditors of Silver Spring, Inc. v. Marcin Borzym No. 33,

Septenber Term 2003, filed February 9, 2004. Qpi ni on by
Battaglia, J.

* k%
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COURT OF SPECIAL APPEALS

ADM NI STRATI VE LAW - JUDI CI AL REVI EW - RECORD

Facts: Hahn Transportation, Inc. andits workers’ conpensati on
i nsurer, Zurich American |Insurance Conpany (collectively referred
to as “Appellants™), filed a petition for judicial revieww th the
Circuit Court for Frederick County froma decision of the Maryl and
Worker’s Conpensation Conm ssion (“Comm ssion”). Appel | ant s
notified the agency to transmt the record, according to Maryl and
Rul e 7-206. Thereafter, pursuant to continuing jurisdiction under
8§ 9-742 of the Wrkers’ Conpensation Act, the Comm ssion held
addi ti onal hearings. Neither the transcripts fromthose additi onal
hearings nor the orders that resulted were transmtted to the
circuit court.

At the beginning of the circuit court judicial reviewhearing,
appel l ee, Thomas Gabeler, orally noved to dismss because
Appel lants had failed to file the entire record with the court.
Appel | ants countered that, under the rules, they did not have a
duty to supplenent the record. In the alternative, they requested
that the court grant a continuance so that the record could be
suppl emented. After a short recess, the court granted the notion
to dismss.

Hel d: Reversed and remanded. The circuit court abused its
discretion in dismssing the appeal. 1In this case, there was, at
the very |east, substantial conpliance with Maryland Rule 7-206
when appellant notified the agency to transmit the record to the
circuit court. The subsequent hearings and orders were *“not
addi tional issues” but rather extensions of the Conm ssion’s
earlier decision; and on this basis alone, it would appear that
there was no reason not to proceed on the issue of causation. The
m st ake, even assuming it was Appellants’, in not ensuring that the
circuit court had a conplete record of the supplenental hearings
before the judicial review hearing should not have deprived
Appel | ants of the opportunity to litigate their claim If there
was a valid reason not to proceed on that day, a postponenent was
appropri ate.

Hahn Transportation Inc., et al. v. Thomas Gbeler, No. 7,
Septenber Term 2003, filed April 7, 2004. Opinion by Kenney, J.

* k%
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CRIM NAL LAW - WTNESS REFUSAL TO ANSWER QUESTIONS - DENIAL OF
MSTRIAL MOTION - WTNESS EXAM NATION - REFUSAL BY COVPELLABLE
W TNESS TO ANSWER QUESTI ON SEEKI NG RELEVANT FACT

Facts: Jesse Johnson and Larry Scot Soners, the appellant,
were accused of together robbing the Northend Liquor Store in
Hancock, Maryland, on February 18, 2002. In the Crcuit Court for
Washi ngton County, Johnson pleaded guilty to robbery. Lat er,
Somers was tried and convicted of robbery with a dangerous weapon;
t heft over $500; reckl ess endangernment; carryi ng a danger ous weapon
openly with intent to injure; first degree assault; conspiracy to
commit a robbery with a dangerous weapon; and conspiracy to commt
felony theft.

At Soners’s trial, the State called Johnson as its first
Wi t ness. He did not invoke or attenpt to invoke a testinonial
privilege. On direct, Johnson testified that he robbed the Iiquor
store, and that he did not conmt the robbery alone. Wen asked
who acted with him Johnson said, “lI’d rather not answer.” \en
asked why, he said he felt *“unconfortable answering.” The
prosecut or agai n asked whom Johnson acted with, but he refused to
answer . Johnson was then asked if that person was in the
courtroom and he again said, “1'd rather not answer.” There was
no objection during this questioning.

The trial judge excused the jury and held a bench conference.
The judge elicited from Johnson that he had pleaded guilty in
connection with the robbery and that his case was not on appeal.
He advi sed Johnson that he had no right to refuse to answer the
prosecutor’s question, and that he could be held in contenpt and
sentenced to additional jail time if he continued to refuse to do
Sso. At that point, defense counsel noved for a mstrial. The
trial court denied the notion.

The jury was brought back into the courtroom and the
prosecutor again asked Johnson, “Wth whom did you act?” He
responded, “I still refuse to answer the question”; the prosecutor
ended his exam nation, and defense counsel renewed his mstria
noti on, which the court again denied. The trial continued and the
State presented additional evidence to support its theory that
Somers and Johnson together planned and carried out the robbery.

On  appeal, Somers raised several challenges to his
convictions, nost notably that the trial court had commtted
reversible error in denying his mstrial notion.

Hel d: Judgnent for conspiracy to comnit felony theft vacat ed;
sentence for carrying a dangerous weapon openly with intent to
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injure vacated; judgnents otherw se affirned. This Court held
that, because the State’'s theory was that Johnson and Soners
engaged in a single conspiracy, albeit with nore than one crine as
its objective, Somers only was subject to a single count of
conspi racy. The Court also held that the trial court erred by
failing to nerge Soners’s sentence for carryi ng a dangerous weapon
openly with intent to injure into his conviction for robbery with
a danger ous weapon.

Wth respect to Sonmers’s notion for a mstrial, the Court held
that the trial court did not abuse its discretion by denying the
not i on. Johnson was a conpel |l abl e w tness: he did not have a
Fifth Amendnent right not to testify and, in any event, did
testify, admtting that he conmtted the crine but not alone. The
prosecutor did not engage in msconduct by calling Johnson to
testify, questioning him and re-posing the question after he
refused to answer. The State was entitled to call Johnson in an
effort to obtain his testinony on the critical fact of who the
acconplice was. The prosecutor had no advance know edge that
Johnson would refuse to answer the question. After Johnson
initially refused to answer, the prosecutor did not pose
testinonial fact-laden questions in an effort to place facts he
could not elicit fromJohnson before the jury. The prosecutor did
not try to build his case based on an adverse inference from
Johnson’ s refusal to answer the acconplice question. Hi s refusal
was anbi guous, and did not necessarily give rise to an adverse
i nference agai nst Soners. The refusal did not lend “critica
weight” to the State’s case. Finally, any possible prejudice from
Johnson’s repeated refusals to answer the acconplice identity
guestion was susceptible to being cured by the trial court’s
curative instruction.

Soners v. State, No. 1816, Septenber Term 2002, filed April 13,
2004. Opinion by Eyler, Deborah S., J.

* % %

CUSTOM HOVE PROTECTI ON ACT - REAL PROPERTY ARTI CLE, SECTI ON 10-501,
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ET SEQ

Facts: On March 30, 2000, Jodie and Anthony Deyesu, the
appel l ants, contracted wth Dale and Jean M Donhauser, d/b/a
Wzard' s Knoll Log Homes (“Wzard' s Knoll”), the appellees, to
conpl ete assenbly of a |l og cabin honme they had purchased from Ji m
Barna Log Hones Unlimted, LLC. Under the contract, Wzard' s Knol
agreed to performthe | abor necessary to conpl ete construction of
the exterior of the hone, and the Deyesus agreed to supply all
mat eri al s. Prior to conpletion of the project, a dispute arose
between the parties over the roofing subcontractor that Wzard' s
Knoll had hired to conplete the installation of felt paper,
shingles, and flashing on the roof. As a result, the Deyesus
refused to pay the balance of the contract price due.

On July 17, 2000, Wzard's Knoll filed in the Grcuit Court
for Harford County a suit to establish and enforce a mechanic’s
lien, to recover the unpaid balance of the contract price. The
Deyesus opposed the mechanic’s lien claim and counterclained for,

inter alia , breach of contract and unfair and deceptive trade
practices in violation of the CustomHonme Protection Act (" CHPA"),
Md. Code (1974, 2003 Repl. Vol.) sections 10-501 etseq ., of the

Real Property Article (“RP").

The case proceeded to trial on the nerits of Wzard' s Knoll’s
underlying breach of contract claim and on the Deyesus’
counterclains. Followng a bench trial, the circuit court issued
a nmenorandum opinion and order granting judgment in favor of
Wzard' s Knoll on the breach of contract claim and on all
counterclainms. The Deyesus then noted a tinely appeal.

Hel d: Judgnent affirmed. The Court held that a contract to
furnish I abor only in the construction, erection, or conpletion of
a custom hone is not a “custom honme contract,” within the neaning
of the CHPA RP section 10-501(e) plainly requires that such a
contract be for both “labor and material.” Because the contract
the Deyesus entered into with Wzard s Knoll did not include
materials, the Court concluded it was not a “custom hone contract”
subject to the requirenents of the CHPA

Deyesu, et al. v. Donhauser, et al., No. 301, Septenber Term 2002,
filed April 2, 2004. Opinion by Eyler, Deborah S., J.

* k%

- 24-



ESTATES & TRUSTS — ADEMPTI ON BY SATI SFACTI ON - TESTI MONY REGARDI NG
DECEDENT’ S | NTENTI ONS ADM SSI BLE

ESTATES & TRUSTS - ADEMPTI ON BY SATI SFACTION - SPECI FI C BEQUEST
PROPERLY DEEMED ADEEMED BY SATI SFACTI ON WHERE EVI DENCE | NDI CATES
DECEDENT’ S | NTENTI ON TO SO DO

Facts: Appellant, the YIVO Institute for Jew sh Research

sought distribution of a specific bequest in the will of Jan
Kar ski, decedent. In 1992, Karski, a nmenber of the underground
novenent in Europe during Wrld War |1, pledged one hundred

t housand dollars to YIVOto endow an annual award to |iving authors
whose subject matter was Polish culture and science, by Poles of
Jewish origin and Jewish Poles, from the Mddle Ages to the

present. In 1993, Karski executed a will bequeathing certain,
speci fic stocks, then worth one hundred thousand dollars, to YIVO
but did not specify their use. Beginning in 1995, Karski

transferred a nunber of shares (none of which were left to YIVOin
his will) and a small anmount of cash to YIVO totaling exactly one
hundred thousand dollars. Karski died in 2000, w thout changing
his will. H s personal representative refused to distribute the
stocks bequested to YIVO claimng the bequest was adeened by
satisfaction. The G rcuit Court for Montgonery County, sitting as
the Orphans’ Court, agreed with Karski’'s personal representative
and found the bequest had been adeened by satisfaction.

Hel d: Affirnmed. The O phans’ Court properly considered the
testimony of the decedent’s close friends regarding his intention,
because the testinony was relevant to the matter and constituted a
hearsay exception as provided by Miryland Rule 5-803(b)(3)
(statenments concerning the declarant’s then-existing nental,
enoti onal, or physical condition). The testinony of the decedent’s
close friend, size of remaining estate (had the bequest been
distributed to YIVO, and size of the bequest to YIVOin conparison
to ot her bequests by decedent, all evidence his intention that the
bequest was for the specific purpose of fulfilling his pledge to
YI' VO, which was adeenmed by satisfaction when the decedent nmde
inter vivos transfers in the exact anount of the pledge. The inter
vivos transfer of stocks and a small anmount of cash to YIVO in
context of his stated intentions to friends, fulfills the sane
purpose as his bequest and was not different in kind from the
bequest, fulfilling the requirenents for adenpti on by satisfaction.

YIVO Institute for Jewi sh Research v. Karski, No. 966, Septenber
Term 2003, filed April 19, 2004. Opinion by Sharer, J.

* k%

- 25-



FAM LY LAW- CH LD SUPPORT - ABOVE GUIDELINES - CH LDREN S SOCI AL
SECURI TY BENEFI TS - SOCI AL SECURI TY REGULATI ONS

Facts: |In an above guidelines child support case, the circuit
court determ ned that the child support obligation would be based
on the reasonabl e expenses of the parties’ four minor children. In

determ ning each party’s incone, the court added to appellee Terri
E. Tucker’s incone the anmount of Social Security benefits the four
children received because of appellant Bruce Tucker’s age. M.
Tucker appeal ed, contending that the circuit court erred in addi ng
the children's social security benefits to the incone of Ms.
Tucker, the custodial parent. I nstead, he maintained that the
federal Social Security regulations required the circuit court to
reduce t he reasonabl e expenses of the children by the anmount of the
children’s Social Security benefits before cal cul ati ng each party’s
child support obligation.

Hel d: Vacat ed. The circuit court erred in including the
children’ s Social Security benefits in Ms. Tucker’s i ncone because
benefits received by the children may not be included in the
custodial parent’s inconme for purposes of calculating the tota
child support obligation and each parent’s percentage thereof. On
remand, the court has the discretion as to what consideration is
givento the children’s Social Security benefits. Although this is
an above gquidelines child support case where the child support
obligation is based on the children’s reasonabl e expenses, the
federal Social Security regulations do not require an automatic
reducti on of those expenses in the anount of the children’s Soci al
Security benefits.

Bruce Tucker v. Terri E. Tucker, No. 501, Septenber Term 2003,
filed April 16, 2004. pinion by Krauser, J.

* k%

| NSURANCE - UNI NSURED/ UNDERI NSURED MOTORI ST | NSURANCE - | NSURANCE
ARTICLE SECTION 19-509(a) - DEFINITION OF “UN NSURED MOTOR
VEHI CLE.”
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Facts: This case arises froma three-car accident on July 30,
1995, on Route 50, in Tal bot County. A car driven by Ok Cheon Ha
and owned by Yoon Ko Myung (“the Myung vehicle”) drove into the
back of a car driven by Nancy Trenpe and owned by Diana Crisfulli

(“the Crisfulli vehicle”), propelling it into another car.
Crisfulli and her son N cholas were passengers in the Crisfulli
vehi cl e. Trenpe, Crisfulli, and N cholas all suffered bodily
i njuries.

The Crisfulli vehicle was insured under a State Farm policy

that included uninsured notorist (“UM) coverage, with [imts of
$25, 000 per person and $50, 000 per accident. Trenpe was an i nsured
driver under the UM coverage provision. Trenpe made a claim
agai nst State Farmfor UM benefits, but State Farmdeclined to pay
on the ground that a $28, 451 paynent she had received froma claim
agai nst the insurance policy on the Mung vehicle exceeded the
$25, 000 per person limt for UMcoverage on the State Farm policy.
State Farm paid Crisfulli $7,929 in UM benefits, the difference
bet ween the $25, 000 per person linmt and the $17,071 she received
under the Myung vehicle policy.

On February 28, 2001, inthe Crcuit Court for Tal bot County,
Trenmpe and Crisfulli filed suit against Ha, Myung, and State Farm
Al'l clains were subsequently dism ssed except for Trenpe' s breach
of contract clai magai nst State Farm which all eged that State Farm
was obligated under the policy to pay Trenpe UM benefits. The
parties entered into a stipulation about damages and, on that
basis, jointly asked the court to enter judgnment in favor of Trenpe
and against State Farm for $21,549. The court signed a proposed
“Decl arat ory Judgnent Order,” which essentially anbunted to a grant
of partial summary judgnent against State Farm on the issue of
liability on the breach of contract claim State Farm noted a
tinely appeal on the sole issue of whether the court erred in
granting sunmary judgnment on liability.

Hel d:  Judgnent reversed. The Court held that the circuit
court’s ruling in Trenpe’ s favor on the i ssue of her entitlenent to
UM benefits under the State Farm policy was legally incorrect,
because the Myung vehicle was not an “uninsured notor vehicle,”
within the neaning of Insurance Article section 19-509(a), and
therefore the UMcoverage under the State Farmpolicy did not apply
to it. The Court explained that, when a tortfeasor’s liability
policy's single limt equals a UMpolicy's per accident limt, and
when remaining available coverage under a tortfeasor’s policy
exceeds the per person limt in the UM policy, the tortfeasor’s
vehicl e was not an “uninsured notor vehicle” under the statutory
definition. Because Trenpe had nore insurance available to her
under the tortfeasor’s liability policy than under the State Farm
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policy, the statutory definition was not satisfied. Thus, as a
matter of |aw, she was not entitled to UM benefits.

State Farm Autonobil e | nsurance Conpany v. Crisfulli, et al., No.
681, Septenber Term 2003, filed April 19, 2004. Opinion by Eyler,
Deborah S., J.

* k% %

REAL PROPERTY - TAX SALES - MARYLAND CODE, TAX-PROPERTY ARTICLE
TITLE 14; TAX SALES; VO D TAX SALES; REDEMPTI ON RATE; STATUTORY
ATTORNEYS FEES; EQUI TABLE ESTOPPEL

Facts: Heartwood 88, Inc., appellant, purchased 1,385
properties at a tax sal e conducted by Mntgonery County, appell ee.
Appel lant later discovered that the County sold 331 of the
properties in error, because their owners had paid their delinquent
property taxes prior to the tax sale. Accordingly, the County
refunded t he purchase nonies to Heartwood for all 331 sal es, along
with interest at the rate of 8% pursuant to the advertised terns
of sale. Nevertheless, Heartwood clained that it was entitled to
interest at the 20%“redenption rate,” which woul d have applied had
the owners redeened their properties after the tax sale. Heartwood
filed a “Conplaint For Declaratory Judgnent And For Judgnent That
Tax Sales Were Void,” seeking to have the court declare void the
sale of the 331 properties, along with an order requiring the
County to pay interest at 20%and statutory attorneys’ fees of $400
per property. The County countercl ai ned, seeking the return of the
8% interest that it previously paid to Heartwood.

The Grcuit Court for Montgonery County ruled in favor of the
County. It held that Heartwood was not entitled to the redenption
rate or the 8% interest that the County had already paid, and
ordered Heartwood to rei mburse the County.

Hel d: Judgnent affirmed in part and reversed in part.

The Court noted that, as a honme rul e county, Montgonery County
is allowed to conduct tax sal es of properties for which the owners
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are delinquent in regard to their property taxes. Under the
State’s statutory scheme, for a period of tine after a property has
been sold at a tax sale, the delinquent taxpayer is allowed to
redeem his or her property. According to § 14-820 of the Tax-
Property Article (“T.P.”)of the Maryland Code (1985, 2001 Repl
Vol .), the tax sale purchaser is then entitled to “the purchase
price together wwth interest at the rate of 6%a year fromthe date
of paynent to the date of redenption (except as stated in
subsection (b) of 8§ 14-820 of the Tax Property Article of the
Annot at ed Code of Maryland).” Under Subsection (b), Montgonery
County is allowed to set its own rate of redenption. By Resolution
No. 9-1591 (Dec. 1981), Montgonery County provided that the
redenption rate woul d be the “sumof the interest rate as provided
in Section 48, Article 81, Annotated Code of Maryland, 1980
Repl acenent Vol une, as anended, on late paynent of delinquent
taxes, and the penalty rate on | ate paynent of delinquent taxes as
fixed by resolution of the County Council.” By resolution, the
County set the interest rate for delinquent property taxes at 8%
and the penalty rate at 12%

Appellant relied on T.P. 8§ 14-848, which provides that when
“the court declares the sale void ... the collector shall repay the
hol der of the certificate of sale the anobunt paid to the coll ector

with interest at the rate provided in the certificate of tax
sale....” The Court stated that, because the delinquent taxes for
the 331 properties in issue had actually been paid by the tinme of
the tax sale, the sales were void at the tine of sale. Therefore,
because the court coul d not declare the sales of the 331 properties
void, and Heartwood had no basis to foreclose the right of
redenption, appellant did not qualify for the renedi es under T.P.
8§ 14-848. Simlarly, T.P. 8 14-848 provides for attorney’'s fees
“on redemption, " so Heartwood’'s claimfor attorneys’ fees failed.

Further, the Court noted that T.P. 8 14-848 did not apply to
Heartwood under these circunstances, because the terns of sale
differentiated between interest rate and redenption rate.
“Interest” and “penalties” are elenents or conponents of the
redenption rate. The notice of tax sale stated that any sales
subsequently invalidated would yield a refund of the purchase
price, plus interest of 8%

But, based on principles of equitable estoppel, the Court
determ ned that the County was not entitled to reinbursenent of
the interest paynent of 8% The Court held: “Because the County
represented in its notice of sale that it would pay interest at 8%
in regard to any invalid sales, the circuit court erred in
concl udi ng that appellant had to reinburse the County for the 8%
I nterest that the County had previously paid to appellant.”
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Heartwood 88, Inc. v. Mntgonery County, Maryland, et al., No.
02489, Septenber Term 2002, filed April 14, 2004. Opinion by
Hol | ander, J.

* k% *

TORTS - MUNI Cl PAL CORPORATIONS - NEG.I GENCE - DUTY TO MAKE PUBLI C
STREETS AND S| DEWALKS SAFE - NOTI CE OF DANGEROUS CONDI T1 ON

Facts: On Septenber 14, 2000, Buster Hol |l and, the appell ants’
father, wal king south on Caroline Street in Baltinore City, arrived
at the northwest corner of that street’s intersection with Fayette
Street. At the time, the pedestrian crossing signal on the
sout hwest corner of Caroline and Fayette Streets was approxi mately
90 degrees out of alignnent, so that a pedestrian taking M.
Hol l and’ s route woul d be unable to see it.

M. Holland stepped off the corner of the intersection,
entered the crosswal k on Fayette Street, and started to wal k across
the street. Al t hough he could not see the pedestrian crossing
signal, he could see that the traffic light for Caroline Street was
green, in his favor. As he reached the center of Fayette Street,
the traffic light turned red. Noticing that the |ight had changed,
M. Holland reversed course and attenpted to return to the
nort hwest corner. A westbound car stopped to | et himpass. At the
same tine, another car traveling westbound in the sane I ane,
accel erated around the car and into the intersection where M.
Hol | and was wal king. The driver of the car did not see M. Hol | and
until it was too | ate; he skidded through the crosswal k and struck
M. Holland, injuring himcritically. On January 16, 2001, he died
fromhis injuries.

On August 23, 2001, in the Crcuit Court for Baltinore City,
the appellants filed suit, individually and as the personal
representatives of M. Holland' s estate, against the Cty. They
all eged that the City had breached its duty to use reasonabl e care
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in maintaining the pedestrian crossing signal, and that, as a
result, M. Holland was fatally injured. On Novenmber 1, 2002, the
City filed a notion for summary judgnment, arguing that there was no
adm ssi bl e evidence that it had actual or constructive notice of
the m saligned pedestrian crossing signal. On Decenber 27, 2002,
following a hearing, the court granted the notion.

Hel d: Judgnent affirmed. Before a nmunicipal corporation nmay
be liable for an injury to a person caused by the dangerous
condition of a public street, the nunicipal corporation nust have
had ei t her actual or constructive notice of the condition, so as to
have given rise to a duty to repair.

The Court further held that a nunicipal corporation need not
performroutine inspections of streets and safety control devices
to detect dangerous conditions. It may rely on reports of
citizens, including police officers and others on the city streets
often by virtue of their work, to |learn of dangerous conditions.
A nmunicipal corporation that relies upon citizens’ reports of
dangerous conditions of the streets nmay be found to be on
constructive notice of such a condition, however, when the
condition is such that one reasonably could infer fromits nere
exi stence that citizens would have reported it i medi ately, or that
it must have existed for a sufficient length of tinme that it would
have been reported prior to the injury’ s being sustained.

Smith, et al. v. Gty of Baltinore, No. 2588, Septenber Term 2002,
filed April 15, 2004. Opinion by Eyler, Deborah S., J.

* k% %

TORTS - NEG.I GENCE - CONTRI BUTORY NEGLI GENCE - LAST CLEAR CHANCE
DOCTRI NE

Fact s: Preston Carter, a commercial plunber, was injured
while working on a large construction site when he knelt down
beneath sone scaffol ding. According to Carter, when he first

approached t he scaffol ding, he noticed a forklift about one hundred
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feet away from him but he then perceived the forklift nove in
behind him comng as close as six to ten feet fromhim and then
stop in front of the scaffolding. The operator of the forklift
maneuvered the machine to place a pan of nortar upon a cube of
ci nder bl ocks that sat on the scaffold. This action caused several
of the blocks to fall, striking Carter in the head, neck, shoul der,
and back. It was Carter’s testinony that he would have been
clearly visible to the forklift operator all the tinme that he knelt
near the scaffold.

Carter sued the enployer of the forklift operator for the
injuries he sustained in the accident, and a jury awarded him
damages. The enployer noved for judgment notw thstanding the
verdict (“JNOV') with the principal assertion that Carter and the
forklift operator commtted sinultaneous negligence, so the |ast
clear chance doctrine did not apply and Carter’s contributory
negl i gence stood as an absol ute bar to recovery. The Crcuit Court
for Prince George’s County granted the JNOV.

Hel d: Reversed. The evidence at trial showed that both the
pl unber and the forklift operator were negligent, but there was
al so evidence fromwhich the jury could surm se that the forklift
operator had the final opportunity to avoid the accident. That is,
a jury could have concluded that, given the sequence of events
detailed in testinony, as well as the forklift operator’s superior
know edge of the inpending danger, he had the superior ability to
avert the accident. Because there was evidence supporting the
jury’s verdict, the trial court should not have disturbed it by
granting JNOV. The jury’'s verdict is reinstated.

Carter v. Senate Masonry, Inc., No. 334, Septenber Term 2002
filed April 6, 2004. Opinion by Sonner, J.

* k% %

WORKERS' COVPENSATI ON - POSTHUMOUS CHI LD - POSTHUMOUS CHI LD MAY BE
WHOLLY DEPENDENT UPON DECEASED WORKER FOR COVPENSATI ON BENEFI T
PURPOSES
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Facts: Elvis Rudis Hernandez noved to this country from El
Sal vador and began work as a Ilaborer at Keystone Masonry
Cor por ati on. Less than three nonths after his arrival, he was
killed, at work, when a wall collapsed on him A claimfor death
benefits was filed on behalf of his three children, who remained in
El Sal vador; one of the children was born after his father’s death.
The Wor ker’ s Conpensati on Conm ssi on deni ed the claimfor benefits.
On appeal, a jury sitting inthe Grcuit Court for Prince George’'s
County found all three children wholly dependent upon their father
at the time of his death.

Hel d: Affirnmed. Evi dence presented at trial supported the
claimthat children, including one born after his father’s death,
were whol |y dependent upon their father. Testinony by an expert
wi tness that many El Sal vadoran immgrants sent noney to their
famlies abroad using an informal courier system coupled wth
testinmony fromcourier that he had taken noney to El Sal vador from
deceased worker for distributionto his children and testinony from
deceased worker’s parents that children’ s nothers recei ved no ot her
support, was adequate to support jury's finding that all three
chil dren were whol |y dependent upon worker.

Section 9-101(c)(3) of the Labor and Enploynent article
i ncl udes posthunous children in those children who may claim
dependency upon a deceased worker. The nother of Hernandez’s
post hunous child, who was not married to Hernandez and could not
claim benefits on her own behalf, used the funds provided by
Her nandez for prenatal care and for her own food, on which the
child she was carrying necessarily relied. Because the child's
not her was whol |y dependent upon Hernandez, he was al so.

Case | aw provides that a worker need not provide housing for
his children to be found wholly dependent.

Keyst one Masonry Corporation v. Hernandez, No. 680, Septenber Term
2003, filed April 19, 2004. Opinion by: Sharer, J.

* k% %
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WORKERS' COVPENSATI ON - TEMPORARY RESTRAI NI NG ORDER - PRELI M NARY
INJUNCTION - MD. CODE ANN. LABOR & EMPL. 8§ 9-741 “NO_STAY”
PROVISION - WORKER' S COVPENSATION, MD. RULE 7-205 - COVAR
14.09.01. 24A(4) - LEGALITY OF STAY OF WORKER S COVPENSATI ON
COMM SSI ON' S ORDER UPON APPEAL - PLENARY EQUI TY PONERS OF ClI RCU T
COURT

Facts: Linda M Hanks filed a claimfor benefits in 1991 for
an occupational disease contracted on the |job. The cl aim was
deenmed conpensable by the W rker’s Conpensation Conmm ssion and
A eneagl es Inc, her enployer, paid benefits for tenporary tota
disability, tenporary parti al di sability, and vocati onal
rehabilitation services for various periods through 1992. d ai m ng
wor seni ng of her condition, Hanks filed issues, including a claim
for permanent partial disability to the left and right upper
extremties, arnms, shoulders, and hands, in 1995. At the hearing
in June 1997 concerning issues of nedical treatnent, nedical
expenses, and causal relationship of hand/arminjuries as to her
shoul ders, the Conm ssion granted all of Hanks’ requests. In 1998,
Hanks filed issues relating to causal relationship of a neck
condition which deneagles contested, and after inpleading the
Subsequent Injury Fund in 2000, a hearing was finally held in 2003,
at which the Comm ssion entered an award of conpensation for
Hanks.

G eneagles filed a request for an imrediate tenporary
restraining order and for a stay and/or prelimnary injunction at
the sane tine as their Petition for Judicial Review The circuit
court granted tenporary injunctive relief, but after a ful
evidentiary hearing, dissolved the injunction on the grounds that
it was wthout jurisdiction to grant a stay of an award of
conpensation, pursuant to Ml. Code Ann. Lab. & Enpl. 8§ 9-741, and
Maryl and Rul e 7-205.

G eneagl es argued that Mil. Rule 7-205 permits a stay of an
order or action of an adm nistrative agency, and that the circuit
court’s plenary equity power to issue injunctions is the proper
vehicle to achieve a stay. Hanks countered that the “no stay”
provi sion of Ml. Code Ann., Lab. & Enpl. 9-741 is absolute.

Hel d: Affirned. Maryland Rule 7-205 does not pernit a stay of
the imediate paynment of an award of the Comm ssion and the
application of the circuit court’s plenary equity power to issue
I njunctions in not an appropriate vehicle to achieve a stay of an
award of the Comm ssion upon appeal. The clear policy behind the
enact nent of Lab. & Enpl. 9-741 by the General Assenbly is that an
opposing party’'s request for judicial review should not deny
enpl oyees i medi ate benefits. Paynment of conpensation and paynent
of attorneys fees are disparate concepts wthin worker’s
conpensation and are governed by separate rules (wth COVAR
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14. 09. 01. 24a(4) governing only del ayed paynent of attorneys fees
and Lab. & Enpl. 9-741 addressing paynent of conpensation).

G eneagles, Inc., et al. v. Hanks, No. 1502, Septenber Term 2003,
filed April 19, 2004 Opinion by Sharer, J.

* k%

- 35-



ATTORNEY DISCIPLINE

The follow ng attorney has been repl aced upon the regi ster of
attorneys in the Court of Appeals of Maryland effective April 1,
2004:

DONALD J. MAY
*

By an Order of the Court of Appeals of Maryland dated April 2,
2004, the following attorney has been disbarred by consent, from
the further practice of lawin this State:

PETER J. SOVWMER

*

By an OQpinion and Order of the Court of Appeals of Mryl and
dated April 5, 2004, the foll ow ng attorney has been di sbarred from
the further practice of lawin this State:

JAMES GRAFTON GORE, JR

By an Opinion and Order of the Court of Appeals of Maryl and
dated April 9, 2004, the foll owi ng attorney has been disbarred from
the further practice of lawin this State:

RONALD ALLEN BROWN
*

By an Opinion and Order of the Court of Appeals of Maryland
dated April 9, 2004, the follow ng attorney has been disbarred from
the further practice of lawin this State:

RAY | . VELASQUEZ
*

By an OQpinion and Order of the Court of Appeals of Mryl and
dated March 9, 2004, the follow ng attorney has been suspended for
ninety days effective April 9, 2004 fromthe further practice of
law in this State:

STEVEN JOHN POTTER
*
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