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COURT OF APPEALS

ADM NI STRATI VE LAW—JUDI C AL REVI EW OF ADM NI STRATI VE DECI SI ONS —
| N GENERAL —THE LENGIH OF THE | NVESTI GATORY PERI CD PRECEDI NG THE
| SSUANCE OF A SUMVARY SUSPENSION ORDER IS NOI RELEVANT I N
DETERM NI NG WHETHER THERE | S SUBSTANTI AL EVI DENCE TO SUPPORT AN
AGENCY' S FACTUAL FINDING THAT THE “PUBLIC HEALTH, SAFETY, OR
VWELFARE | MPERATIVELY REQUIRES EMERGENCY ACTION' UNDER § 10-
226(QC) (2) (1) OF THE MARYLAND ADM NI STRATI VE PROCEDURE ACT.

ADM NI STRATIVE LAW AND PROCEDURE — JUDICAL REVIEW OF
ADM NI STRATI VE DECI SI ONS —SCOPE OF REVI EW I N GENERAL —ARBI TRARY,
UNREASONABLE, OR CAPRICI QUS ACTION;, ILLEGALITY —THE LENGITH OF THE
| NVESTI GATORY PERI OD PRECEDI NG THE | SSUANCE CF A SUMVARY SUSPENSI ON
ORDER CAN BE CONS|I DERED WHEN A COURT |S DETERM NI NG WHETHER THE
AGENCY ABUSED | TS DI SCRETION UNDER THE ARBI TRARY OR CAPRI Cl QUS
STANDARD OF JUDI Gl AL REVI EW

ADM NI STRATIVE LAW AND PROCEDURE — JUDICIAL REVIEW OF
ADM NI STRATIVE DECISIONS — — PARTI CULAR QUESTIONS, REVIEW OF —
SUBSTANTI AL EVI DENCE — WHERE PEDI ATRICIAN W TH LONG HI STORY OF
ALCOHOL PROBLENMS ADM NI STERED MEDI CAL CARE TO M NORS WHI LE VI SI BLY
| NTOXI CATED, THERE WAS SUBSTANTIAL EVIDENCE TO SUPPORT AN
ADM NI STRATIVE AGENCY'S FINDING THAT THE PUBLIC WELFARE
| MPERATI VELY REQUI RED EMERGENCY ACTI ON SUSPENDI NG SUMVARI LY THE
DOCTOR S MEDI CAL LI CENSE.

Facts: On April 25, 2000, the parent of a mnor patient
treated by Dr. Paul A Millan, a pediatrician, filed a witten
conplaint with the State Board of Physician Quality Assurance (the
Board). The conplaint alleged that Dr. Millan had treated her son
whi | e under the influence of alcohol on April 10, 2000.

On August 23, 2000, the Board sunmarily suspended t he doctor’s
medi cal |icense under 8 10-226(c)(2) of the Maryl and Adm nistrative
Procedure Act (APA), M. Code (1984, 1999 Repl. Vol., 2003 Cum
Supp.) 88 10-101 to 10-305 of the State CGovernment Article. Dr.
Mul I an fil ed exceptions to the findings, and on April 11, 2001, the
Board i ssued a Final Decision and Order affirm ng the suspensi on as
“an energency action taken to protect the public health and wel fare
under [§ 10-226(c)(2)].”

Dr. Millan filed a petition for judicial review of the
adm ni strative agency’s decisioninthe Crcuit Court for Baltinore
County. The Circuit Court affirmed the Board s sunmary suspensi on.
Dr. Mullan noted a tinely appeal to the Court of Special Appeals.
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In an unreported opinion, that court reversed the Board s finding
that summary suspension was “inperatively required” because of a
| ack of substantial evidence. The court reasoned that the Board’s
acqui escence to the del ay of four nonths between the initial filing
of the conmplaint and the decision to suspend, during which Dr.
Mul I an continued to see patients w thout conplaint fromeither his
patients or the Board, vitiated any evidence that m ght support the
Board’' s detern1nat|on that summary suspension was inperatively
required.

The Board filed a petition for wit of certiorari in the Court
of Appeal s, arguing that the Court of Special Appeals erred when it
took into consideration the |apse of tinme between the Board's
cogni zance of possible msconduct and its decision to suspend
sumarily.

Hel d: Reversed. The Court of Appeals held that the | ength of
the investigatory period preceding the issuance of a sumary
suspension order was not relevant in determning whether an
agency’s factual finding that the “public health, safety, or
wel fare inperatively requires enmergency action” under 8§ 10-
226(c)(2) (i) is supported by substantial evidence. Instead, the
length of the investigatory period was a relevant factor in
determ ni ng whether the agency acted arbitrarily or capriciously
when it chose to issue the summary suspension order at that
specific time. The timng of the Board s i ssuance of the order was
not arbitrary or capricious, and the Board's factual finding that
the circunstances i nperatively required the sunmary suspensi on was
supported by enough evidence to survive substantial evidence
revi ew.

Section 10-226(c)(2) governs the revocation or suspensions of
| i censes under the APA and provides that the licensing authority
“may order summarily the suspension,” provided it finds, inter
alia , that “the public health, safety, or welfare inperatively
requires enmergency action,” 8 10-226(c)(2)(i).

The Court found that 8§ 10-226(c)(2), which governs sunmary
| i cense suspension in the APA, grants the Board discretion to issue
a summary suspension order. The Court said that while the phrase
“inmperatively requires” in 8 10-226(c)(2)(i) mght mslead into an
interpretation that takes away the Board's discretion to issue
sumrary suspensi ons—an interpretation that transforns “may” into
“must”—such an anbiguous and contradictory reading is neither
necessary nor reasonable. As the first criterion for a proper
summary suspension order, the phrase “inperatively requires”
descri bes the circunstances that will satisfy 8 10-226(c)(2)(i)’s
requi renent of an energency and signals the degree of exigency
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contenplated for summary suspension orders. But it does not
circunscribe the nore general discretion found in 8 10-226(c)(2),
nor does it require the Board to i ssue a suspension order when the
agency finds 8 10-226(c)(2)(i)’ s exigency |level reached.

In other words, while an energency that “inperatively
requi res” summary suspension is necessary for a valid sunmary
suspensi on order, it does not conpel such an order. |In addition to

the Board’s finding of an energency under 8 10-226(c)(2)(i), a
sunmary suspension order requires that the Board exercise its
discretion to i ssue such an order under 8§ 10-226(c)(2).

The Court reasoned that the discretion to issue a sumary
suspensi on order if the agency so chooses necessarily includes the
di scretion to i ssue the order when t he agency chooses. Just as the
agency may decide not to issue a summary suspensi on order under §
10-226(c)(2), even when it finds exigent circunstances under 8§ 10-
226(c)(2) (i), the agency also may delay issuing that order under
the sane statutory provisions.

The Court nmade clear that courts are not required to ignore
conpletely the length of the investigatory period when it reviews
t he summary suspensi on orders of adm ni strative agenci es. |nstead,
the timng of the adm nistrative agency’s issuance of the order
coul d be a relevant factor in determ ni ng whet her the agency acted
arbitrarily or capriciously when it ordered the summary suspensi on
in the first place. Because the issuance of a summary suspension
order is conmtted to the agency’s discretion by law, it is subject
to judicial reviewunder the arbitrary or capricious standard of §
10-222(h)(3)(vi). The arbitrary or capricious standard sets a high
bar for judicial intervention, neaning the agency action nust be
“extrenme and egregious” to warrant judicial reversal under that
st andar d.

Finally, applying the substantial evidence test w thout regard
to the tine | apse, the Court upheld the Board' s factual findings.
When a pediatrician, with a history of severe al coholism renders
medical care to children while visibly intoxicated, the |ack of
sound judgnent evinced by the doctor’s failure to decide not to see
patients on that day was sufficient evidence for a reasonabl e Board
to conclude the incident mght repeat itself, requiring the
i mredi at e suspension of the doctor’s |license and posing a danger
that “inperatively requires emergency action.”

Board of Physician Quality Assurance v. Paul A Millan, No. 66
Sept enber Term 2003, filed May 10, 2004. Opinion by Raker, J.
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C VI L PROCEDURE — POST- JUDGVENT MOTI ONS — MOTI ON FOR JUDGVENT NOT
W THSTANDI NG THE VERDI CT - TI MELI NESS Ok FILING -
DEFENDANT’ S/ PETI TI ONER' S MOTI ON FOR JUDGVENT NOT W THSTANDI NG THE
VERDI CT WAS NOT' PREMATURE DESPI TE BEI NG FI LED PRI OR TO THE ENTRY OF
FINAL JUDGVENT ON ALL CAIMS BECAUSE IT WAS FILED AFTER THE
JUDGVENTS SOUGHT TO BE ALTERED OR UPSET BY THE MOTI ON WERE ENTERED.

RACI AL DI SCRIM NATI ON — ARGUMENT AND EVI DENCE OF — RELEVANCY -
APPEAL TO THE PREJUDICES OF THE JURY — A CVIL JUDGVENT WAS
REVERSED DUE TO THE SIGNIFICANT PROBABILITY THAT THE JURY' S
VERDI CTS WERE | NFLUENCED BY THE | RRELEVANT AND | MPROPER | NJECTI ON
OF RACI AL CONSI DERATI ONS | NTO THE TRI AL

Fact s: Plaintiffs/Respondents, an African-Anmerican famly
that visited the Six Fl ags Anusenent park in Largo, Maryland in the
sumer of 1999, asserted that Six Fl ags enpl oyees used unreasonabl e
force in renmoving them from the park. Pl aintiffs/Respondents
alleged, in their conplaint, that Six Flags was liable for
assault, battery, false inprisonnment and negligent supervision
Pl aintiffs/Respondents did not allege racial discrimnationinits
conplaint or at any tine prior to trial, but racial considerations
becane a major focus of the trial after being injected into the
case by Plaintiffs/Respondents. The fam |y did not allege that Six
Fl ags caused them any serious physical injuries. The jury found
that “Six Fl ags” was |iable and awarded the various fam |y nenbers
a total of $1,000,000 in conpensatory damages and $1, 500,000 in
punitive damages. After the trial was conpleted, the trial judge
found, as a matter of fact, that Tierco Maryland Inc. was the
proper nane for the entity that had been referred to before the
jury only as “Six Flags.” Judgnent was entered agai nst Petitioner.

Petitioner filed a Mtion for Judgnent Notw thstanding the
Verdict after the filing of the judgnents against it, but prior to
the formal entry of judgnment nenorializing the voluntary dism ssal
of the clains of one of the plaintiffs, Eddie Wllians. WIllians's
cl ai rs had been di sm ssed oral ly, wi thout any acconpanyi ng docunent
or witten notation, on the first day of trial. A witten notice
of his dism ssal was added to the record after Petitioner’s post-
judgment notion was filed. Ruling on the post-judgnent notion, the
trial judge vacated the punitive damages award, concl udi ng that the
jury’s finding of actual nalice was not supported by the evidence.

On direct appeal, the Court of Special Appeals ruled that
Petitioner’s post-judgnent noti on was premature because it preceded
the judgnent dismssing Eddie WIllians from the case. The
i nternedi ate appellate court therefore concluded that the trial
court |l acked jurisdictionto consider the notion and reinstated the
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original jury verdict. The Court of Special Appeals further
concluded that it |acked appellate jurisdiction to consider the
appeal because the notice of appeal had been filed too | ong after
the entry of the original judgnent in the case, because the
intervening activity related to the notion had been a |egal
nullity.

Hel d: Reversed. Maryl and Rul e 2-532(b), governi ng notions
for judgnment notw thstanding the verdict, requires that such a
notion be filed within ten days after the judgnment the noti on seeks

to alter or upset. Rul e 2-532 and related rules do not require
litigants necessarily to wait until final judgnent is entered on
all clainms of all parties to file post-judgnment notions. The
suggestion to the contrary in Atlantic Food and Beverage Systems,

Inc. v.Annapolis , 70 Md. App. 721, 523 A 2d 648 (1987) presents a

potential trap for the unwary, and should not be followed.
Accordingly, Petitioner’s notion, which was filed after the entry
of the judgnents it sought to alter or upset, but before fina
judgnment was entered in the case, was not premature.

A review of the record led the Court of Appeals to conclude
that there existed a significant probability that the jury’'s
verdi cts were i nfluenced by Plaintiffs’ /Respondents’ irrel evant and
i nproper injection of racial considerations into the trial, in
light of the elenments of the causes of action pled. The trial
j udge abused her discretion by failing to grant fully Petitioner’s
notion for a new trial based on the probability that
Plaintiff’s/Respondents’ tactics prejudiced the jury and deprived
Petitioner of a fair trial on the nerits.

Because of the disposition of the other issues, the Court was
not required to address Petitioner’s argunent that the trial court
erred by concluding that it was the entity the jury found liable
al though its nanme was not the sanme as that reflected on the jury’s
verdict sheet. Nevertheless, the Court of Appeals cautioned the
trial court of the potential problens associated with issuing a
judgnment against an entity other than one named in the jury’'s
verdi ct sheet, given every defendant’s constitutional right in a
civil action to have every relevant fact, including its identity,
determ ned by a jury.

Tierco Maryland, Inc. v. Linda WIllians. et al., No. 65, Septenber
Term 2003, filed 14 May 2004. Opinion by Harrell, J.
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COUNTI ES-  PROSPECTIVE APPO NTMENTS-  EXPIRATION OF PLANNI NG
COVMM SSI ON TERMS- TALBOT COUNTY CHARTER

Facts: In 2002, Ms. Makosky, was serving in the |ast year of
a five-year appointnent to the Tal bot County Planning and Zoni ng
Comm ssion. Her five-year appoi nt nent began on Decenber 16, 1997,
but her letter of appointnment stated that her appoi ntnent ran until
Decenber 1, 2002. In Novenber, 2002, an el ection was held in which
new nenbers of the Talbot County Council were elected. The
official ternms of the outgoing or “lame duck” Council nenbers were
set to expire, pursuant to the ternms of the Tal bot County Charter,
at noon on Decenber 2, 2002. After the election, on Novenber 26,
2002, the “lanme duck” County Council, in an attenpt to fill the
pendi ng vacancy left by M. Mkosky on the County Planning and
Zoni ng Conm ssi on, purported to appoint M. Bryan to the seat. M.
Makosky filed a conplaint for declaratory judgnent and injunctive
relief alleging that her termdid not expire until after that of
the i ncunbent Council, and that the appointnment of M. Bryan was
void. On Decenber 3, 2002, the newly el ected County Council| voi ded
the purported appointnent of M. Bryan on the ground that the
position was still occupied by Ms. Makosky. The Circuit Court for
Tal bot County concluded that M. Mkosky’'s term did not expire
until at |east Decenber 16, and that the Novenber 26, 2002
appointment was a nullity. M. Bryan filed a tinely appeal and
this court granted certiorari prior to proceedings in the Court of
Speci al Appeal s.

Hel d: Vacated and Remanded . Appoi ntnents cannot be made to
public office unless at the time the appointnment is to becone
effective there is a vacancy; absent some  supervening

Constitutional or statutory provision to the <contrary, an
appoi nting authority cannot validly make an appointnment to a public
of fice unless the vacancy to be filled by that appointnment wll,
with certainty, occur when the appointing authority retains power
to nake the appointnent; and the County Charter, and not sone
subordi nate docunent controls the ternms of the Planning and Zoni ng
Commi ssion nenbers. The Tal bot County Charter provides that the
terms of the Planning and Zoning Comm ssion |last for five years.
Since the County Council nade all of the initial appointnents, in
conformance with the Charter, on Decenber 3, 1974, that is the date
that controls. No subsequent pronouncenents by Council nenbers,
Comm ssion nenbers, or admnistrative personnel regarding when
terns began or ended can affect the term nation dates unalterably
set by the Charter to the ternms initially fixed by the first
appoi ntments. Therefore, while the outgoing County Council’s term
expi red at noon on Decenber 2, Ms. Makosky’s appoi ntment ran until
m dni ght separati ng Decenber 2-3, 2002. Therefore, there was no
vacancy to which the outgoing Council could fill and the
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appoi ntment of M. Bryan was a nullity.

Bryan v. Makosky, No. 76 Septenber Term 2003, filed April 7, 2004.
Qpi ni on by WI ner, J.

* % %

CRIM NAL LAW — CONFESSI ONS - EVI DENCE — DECLARATI ONS BY ACCUSED —
VOLUNTARY CHARACTER OF STATEMENT —I NTERROGATI ON AND | NVESTI GATORY
QUESTI ONING — FOLLON NG DEFENDANT’ S I NVOCATION OF HS RIGHT TO
COUNSEL, POLICE OFFI CER' S STATEMENT, “1 BET YOU WANT TO TALK NOW

HUH ", 1IN CONJUNCTION WTH SERVING OF STATEMENT OF CHARGES
ERRONEOQUSLY | NDI CATI NG DEFENDANT FACED DEATH PENALTY, CONSTI TUTED
FUNCTI ONAL EQUI VALENT OF | NTERROGATI ON | N VI OLATI ON OF DEFENDANT’ S
FI FTH AMVENDVENT RI GHT AGAI NST COMPELLED SELFE-1 NCRI M NATI ON.

CRIM NAL LAW — EVIDENCE — DECLARATIONS BY ACCUSED — RIGHT TO
COUNSEL; CAUTI ON —ABSENCE OR DENI AL OF COUNSEL —WAI VER — AFTER
POLI CE- | NI TI ATED | NTERROGATI ON I N VI OLATI ON OF EDWARDS VARIZONA,

451 U.S. 477, 101 S. CT. 1880, 68 L. ED. 2D 378 (1981), DELAY OF
TWENTY- El GHT M NUTES BEFORE DEFENDANT ASKED | F HE COULD TALK TO THE
POLICE IS INSUFFICIENT TO CONSTITUTE WAIVER OF HS RIGHT TO
COUNSEL, AND TRI AL COURT PROPERLY SUPPRESSED DEFENDANT’ S SUBSEQUENT
| NCULPATORY STATENMENTS.

Facts: Petitioner, Leeander Jerone Bl ake, was arrested at his
home in connection with the murder of Straughan Lee Giffin.
Wearing boxer shorts, a tank top, and no shoes, petitioner was
taken to the police station in Annapolis. After being advised of
his Miranda rights, petitioner invoked his right to counsel and was
placed in a holding cell. Shortly thereafter, Detective WIIiam
Johns gave petitioner a copy of the arrest warrant and statenent of
charges, explained the charges to petitioner, told himthey were
serious charges and told himto read the docunent carefully. The
statenment of charges indicated that petitioner was charged wth,
anong other crines, first degree nurder, for which the penalty was
DEATH. Petitioner, who was seventeen years old, was ineligible for
the death penalty. As the detective turned to |leave, Oficer
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Curtis Reese, who had acconpanied the detective to petitioner’s
cell, said to petitioner, in a loud voice and confrontational
manner, “I bet you want to talk now, huh!” Det ective Johns,
concerned that Oficer Reese’'s statenent may have violated
petitioner’s request for counsel prior to being questioned, said
very loudly within petitioner’s hearing that petitioner had asked
for a lawer and that they could not talk to him

Approxi mately one-half hour l|ater, Detective Johns went back
to petitioner’s cell to give himsone clothing. Petitioner asked
the detective, “I can still talk to you?” The detective responded,
“Are you saying that you want to talk to nme now?” Petitioner
responded in the affirmative. He then was taken to an i ntake room
and re-advised of his Mirand a rights. He waived his rights and
made incrimnating statenents. The police asked petitioner if he
would be willing to take a pol ygraph exam and he agreed to do so.
Petitioner was taken to the State police barracks, was re-advised
of his Miranda rights, took the test, and nade further
i ncrimnating statenents.

The Circuit Court granted petitioner’s notion to suppress al
statenments, ruling that Oficer Reese’s statenent was i nterrogation
i n violation of Miranda v. Arizona , 384 U S. 436, 86 S. . 1602,
16 L. Ed. 2d 694 (1966) and Edwards v. Arizona , 451 U. S. 477, 101
S. . 1880, 68 L. Ed. 2d 378 (1981. The Court of Special Appeals,
in an unreported opinion, reversed. The Court of Appeals granted
Bl ake’ s petition for wit of certiorari.

Hel d: Reversed. The Court held that Oficer Reese’s comment
constituted the functional equivalent of interrogation, violated
Edwards and Miranda , and that the police violated petitioner’s
Fifth Anmendnent right against conpelled self-incrimnation by
interrogating himafter he had invoked his right to counsel. The
Court found that, where petitioner was seventeen years ol d, wearing
little clothing in a cold holding cell, believing hinmself subject
to the death penalty, any reasonable officer had to know that his
comment, “I bet you want to talk now, huh!”, was reasonably |ikely
to elicit an incrimnating response. Under Edwards v. Arizona |,
once a suspect requests an attorney, that person may not be
interrogated further until either counsel has been nade avail abl e
or the suspect initiates further conversation with the police. The
Court held that the twenty-eight m nute del ay between the inproper

I nterrogation and petitioner’s question to the detective, “lI can
still talk to you?”, was insufficient to constitute a waiver of his
right to counsel. The court upheld the trial court’s concl usion

that petitioner’s question was in direct response to and the
product of the unlawful interrogation; therefore, petitioner did
not “initiate” conversation with the police. Al statenents nmade by
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petitioner after he invoked his Miranda rights were inadm ssible
and the trial court properly granted the notion to suppress the
st at enent s.

Leeander Jerone Bl ake v. State of Maryl and, No. 81, Septenber Term
2003, filed May 12, 2004. Opinion by Raker, J.

* k% *

FAM LY LAW—- CHANGE OF CH LD S SURNAME — DI STI NCTI ON BETWEEN CASES
OF NO I NI TIAL SURNAME OR CHANGE OF SURNAME — STANDARDS TO APPLY

Facts: Alexander Craig Dorsey (“the Child”) was born on 5
Sept enber 2000 in Montgonery County, Maryland. H's nane appeared
as such on the birth certificate. The Child s biological parents
were not married at the tinme, nor did they marry subsequently. On
14 January 2003, the Father, whose surnane was Tarpley, filed in
the Circuit Court for Montgomery County a Petition for Nanme Change
seeking to change the surnane of the Child from Dorsey to Dorsey-
Tar pl ey. The Mot her, whose surnane was Dorsey, opposed the
Petition. A hearing was held at which counsel argued, but no
evi dence was adduced. The Petition was granted and an Order for
Change of Nane was entered on 15 April 2003, changing the Child' s
name fromAl exander Crai g Dorsey to Al exander Crai g Dorsey-Tarpl ey.

There was no resolution by the Grcuit Court, as a threshold
matter, of the parties’ apparent and material factual dispute
whet her the Father agreed to the Child being given at birth solely
t he Mot her’s surnane.

Hel d: Vacated. Order for Change of Nane vacated and case
remanded so that the parties can adduce evidence in support of
their respective factual contentions. Based on the virtual absence
of an evidentiary record, coupled with the absence of judicial
fact-finding, the Court of Appeals could not categorize this case
as either a “no initial nane” or a “change of nanme” case for
pur poses of the application of the correct |egal analysis.
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The Circuit Court needs to resolve whether an agreenent
exi sted between the Mther and Father at birth to give the Child
t he surnanme of Dorsey. Relevant factors would include the presence
or absence of the Father’s signature on the birth certificate, the
Mot her’s testinmony, the Father’s testinony, and the testinony of
any relatives or others who were present during any discussion
about namng the Child. If the court finds that the Father
acqui esced in the Child s surnane at birth, the Father, in order
nowto justify the desired change in the Child s surnane to include
his own, nust denonstrate “extrenme circunstances” to justify
changing the child s surnane. |If the Father did not acquiesce in
the namng of the Child at birth, then the court shoul d consider
what is in the best interests of the Child.

Dorsey v. Tarpley, No. 95, Sept. Term 2003, filed 6 My 2004.
Qpinion by Harrell, J.

* k% %



COURT OF SPECIAL APPEALS

CONTRACTS - ARBI TRATI ON CLAUSE — VWHEN A DI SPUTE | S W THI N THE SCOPE
OF AN ARBI TRATI ON PROVI SI ON | N A CONTRACT, CONTRACT DEFENSES THAT
RELATE TO THE CONTRACT AS A VWHOLE ARE TO BE DECIDED BY THE
ARBI TRATOR. ANY DEFENSES RELATED TO THE VALIDTY OF THE
ARBI TRATI ON PROVI SI ON ONLY, THAT DO NOT RELATE TO THE CONTRACT AS
A WHOLE, ARE TO BE ADDRESSED BY THE COURT. IN AN ACTI ON
CHALLENG NG ARBI TRATION, VWH LE DI SCOVERY NAY BE AVAILABLE |IN
CQRCUTCOURT, ITISLIMTEDTO THE LATTER SI TUATI ON AND LIM TED | N
SCOPE TO THE DEFENSES TO THE VALIDI TY OF THE ARBI TRATI ON PROVI SI ON
ONLY.

Facts: This case arose out of an enpl oynent dispute between
NAHB Research Center, Inc. (the Research Center), appellee, and
three fornmer enployees: Mar k Nowak, David Dacquisto, and Larry
Zarker, appellants. Appellants were each |ong-term enpl oyees of
the Research Center, working as corporate officers and
adm nistrators. Prior to 2002, none of the appellants had witten
enpl oynent contracts.

In 2002, the Research Center presented each appellant with a
witten enpl oynent contract. These contracts were identical, with
the exception of the rate of conpensation and the description of
position. Appel l ants signed their respective contracts wthout
varying or negotiating the terns. These contracts contained an
arbitration clause, which required binding arbitration for all
di sagreenents arising out of or relating to the contract of
enpl oynent .

Wiile still enployed by the Research Center, appellants, al ong
with Liza Bow es, then-President of the Research Center, forned
t heir own conpany, The Newport Partners, L.L.C. (Newport Partners).
Appel | ee al |l eges that appellants planned to divert Research Center
business to Newport Partners. According to appellee, appellants
conspired with Ms. Bow es, whereby Ms. Bow es woul d term nate them
in a fashion entitling themto severance paynents, pursuant to a
clause in their enploynent contracts. On Septenber 9, 2002, M.
Bowl es term nated appellants’ enploynent relationship, wthout
cause, and issued severance paynents.

Accordi ng to appell ee, upon di scovering appel l ants’ schene, a
special neeting of the Board of Directors was convened, at which
the Directors voted to rescind the term nation of appellants. The
Research Center then infornmed appellants that they had been
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I nproperly term nated, that such term nation was resci nded and, as
a result, that they were still enployed by the Research Center
Appel l ants were directed to return to work and ordered to repay the
severance they had each received, or risk being termnated for
cause.

On Cctober 21, 2002, when appellants had not returned to work
or repaid their severance, the Research Center term nated the
enpl oynent of each of the appellants “for cause.” The Research
Center rested its authority to make this decision on the terns of
appel l ants’ enpl oynent contracts.

On or about Novenber 18, 2002, the Research Center conmenced
bi ndi ng arbitrati on proceedi ngs agai nst each appellant before the
Anerican Arbitration Association (AAA). The Research Center sought
$300, 000 i n damages from each appel |l ant, asserting clains for: (1)
civil conspiracy, for msleading the Board of Directors, obtaining
wongful termnation, and therefore wongful severance, and
engagi ng i n conduct to fund a conpeting conpany in contravention of
appel lants’ fiduciary duties to the Research Center; (2) breach of
contract, for failing to conply with the provisions of their
enpl oynment contracts; (3) breach of fiduciary duty of loyalty, for
engagi ng in conspiracy and diverting business to another conpany
while enployed by the Research Center; and (4) unj ust
enri chment/quantum neruit, for wongfully obtaining severance and
failing to repay it.

On Decenber 16, 2002, appellants filed a petition in circuit
court, seeking to stay the arbitration proceedings, along with a
Request for Production of Docunents and I nterrogatories. Appellants
contended that appellee’s clains were not subject to arbitration
and argued that: (1) follow ng their Septenber 9, 2002 term nati on,
their enploynent contracts no |longer existed; (2) even if their
contracts still existed, the clains asserted by the Research Center
were outside the scope of the arbitration clause; (3) the Research
Center acted illegally and without good faith; (4) the arbitration
clause is a contract of adhesion and is unconscionable; (5) the
arbitration clause fails to conmply with Maryl and Code (1974, 2002
Repl. Vol.), § 3-206 of the Courts and Judicial Proceedings
Article; (6) the arbitration clause fails to carry out its purpose,
nanely to be nore efficient and |ess expensive than court
proceedings; (7) the arbitration clause should fail for want of
consi deration; and (8) the purpose of the arbitration proceedi ngs
was to harass and interfere with the |ivelihoods of appell ants.

In response to appellants’ petition, the Research Center

filed a notion to dismss and filed its own petition to conpel
arbitration. In addition, the Research Center asked the circuit
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court to deny appellants’ discovery requests. Appel | ant s
thereafter filed a notion to dism ss the Research Center’s notion
to conpel arbitration and a notion for sanctions for failure to
provi de discovery responses. The Research Center opposed
appel lants’ notion for sanctions.

Followng a hearing, on June 12, 2003, the court denied
appel l ants’ petition to stay arbitrati on proceedi ngs, noting that
the termnation of an enploynent contract does not necessarily
termnate a provision for arbitration. The court rejected
appel l ants’ argunents that the arbitration agreenent did not exist
and/ or could not be enforced and ordered the parties to submt to
bi nding arbitration.

Thereafter, appellants argued in a notion to alter or anend
judgnent that the court’s order was defective and that the court
shoul d have granted an evidentiary hearing and permtted di scovery
to conply with due process requirenents. This notion was denied on
July 14, 2003.

Hel d: The Court of Special Appeals held that when a dispute
falls within the scope of a contractual arbitration provision, only
defenses relating to the validity of the arbitration provision are
to be addressed by the court. Contract defenses related to the
contract as a whole are to be decided by the arbitrator.

The Court began by analyzing whether there was a binding
agreenent to arbitrate and noting that, if the Court finds that a
mut ual exchange of promses to arbitrate exists, its inquiry
ceases, as the agreenent to arbitrate has been established as a
val id and enforceabl e contract.

The Court held that a nutually agreed upon arbitration
provi sion existed in appellants’ enploynent contract. Al t hough
appel l ants argued that their enploynent contracts were no |onger
valid once they were term nated as enpl oyees, the Court held that
such an argunment went to the nerits of the contract as a whol e and
was a question for the arbitrator to decide. The Court further
noted that, as a matter of contract interpretation, a court wll
generally presume that parties did not intend a pivotal dispute
resolution provision to termnate for all purposes upon the
expiration of the agreenent.

Having determned that a binding agreenent to arbitrate
exi sted, the Court turned to the scope of the arbitration clause to
deci de whet her the i ssues rai sed by the Research Center fell within
t hat scope. Noting that the arbitration clause in appellants
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contracts was broad and enconpassing, the Court held that the
wor di ng unanbi guously provided that all disputes arising out of or
related to appellants’ enploynent contract should be submitted to
bi ndi ng arbitration.

The Court held that the clains raised by the Research Center
were clearly related to appellants’ enploynent and arose out of
their enploynent contracts: the conspiracy allegations were based
on appellants’ allegedly m sleading the Board of Directors and for
obtai ning wongful term nation and severance in accordance wth
provisions in the Contract; the breach of contract and breach of
fiduciary duty clainms were based specifically on portions of the
Contract; and the unjust enrichnment/quantummeruit clai marose from
appel l ants’ al | egedly obtai ning wongful severance and failing to
repay it.

The Court further noted, that with regard to the defenses
rai sed by appellants, to the extent they were addressable, the
circuit court considered these defenses and correctly found that
the Research Center’s clains fell wthin the scope of the
arbitration agreenent.

Finally, the Court addressed appellants’ contentions that
their enpl oynent contracts were ones of adhesion and that they were
unconsci onable due to the expense of arbitration and want of
consi der ati on.

The Court held that, to the extent these defenses related to
appel l ants’ enpl oynent contracts as a whol e, as expl ained earlier,
t hey were proper issues for the arbitrator to decide. Wth regard
to the issue of lack of consideration related solely to the
arbitration clause itself, the Court found that there was
consi deration because of the nutual agreenent of the parties.

Wth regard to appellants’ argunments of adhesion and
unconscionability due to expense, the Court held that appellants
failed to provide any support for these assertions. Mor eover ,
t here was not hi ng di stingui shabl e about the arbitration provision
as conpared to the contract as a whole. Assum ng di scovery is
avai l able, the Court noted that the discovery has to relate to
determ ning whether an arbitration clause exists. The Court held
that the discovery requested by appellants went to the nmerits of
the case, was not directed at the validity of the arbitration
provi sion specifically, and was, therefore, properly denied.

Finally, with regard to appellants’ allegation that the

arbitration provision was unconscionable because of excessive
costs, the Court held that appellants failed to cite any rel evant
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case law in support of their argunent. The Court noted that the
arbitration provision in appellants’ contracts provided for fee
splitting, whereby each party bears its own costs, and there was
not hi ng unusual in the provision. Appel l ants’ defenses were
properly considered and denied by the circuit court.

Mark S. Nowak, et al. v. NAHB Research Center, Inc., No. 1019
Sept enber Term 2003, filed May 6, 2004. Opinion by Eyler, Janes
R, J.

* k% %

CRIM NAL LAW - EXPUNGEMENT - STATE HAS THH RTY DAYS FROM SERVI CE OF
EXPUNGEMENT PETI TION TO OBJECT - EXPUNGEMENT HEARI NG MAY NOT BE
HELD BEFORE THE STATE HAS AN OPPORTUNI TY TO OBJECT AND/ OR PRICR TO
EXPI RATI ON OF THI RTY- DAY PERI OD - STATUTORY CONSTRUCTION - TWO OR
MORE CHARGES ARI SI NG FROM SAME TRANSACTI ON ARE CONSI DERED A UNI T -
A PETI TIONER | S NOT ENTI TLED TO EXPUNGEMENT ON ONE CHARGE OF A UNI T
| FE NOT _ENTI TLED TO EXPUNGEMENT ON ANY OTHER CHARGE I N THE UNIT.

Facts: In a search incident to his arrest for possession of

stolen property, Phillip Nelson was found to be in possession of a
smal | amount of marijuana. He was charged with possession with
intent to distribute, and theft. After his quilty plea to

possession, and an Alford plea to theft, the State entered a nol
pros to the possession with intent to distribute charge. Later,
Nel son filed a petition for expungenent, and the required rel ease,
so that his record mght permt his enlistnent in the mlitary
servi ce. Wthin three days of filing, the State’'s Attorney was
served with the petition. Two days later the matter came on for
hearing in the circuit court. The State, despite having had at
| east a verbal notice of the hearing, did not participate. The
Court granted the expungenent.

The State appealed, contending that the conditions for
expungenent set out in Ml. Code, Crim Proc. 8§ 10-105, were not
nmet. The State further argued that it was denied the opportunity
to object to the petition.
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Hel d: Section 10-105(d)(2) provides the State with 30 days in
which to object to a petition for expungenent. The wording of the
statute that permts the court to order expungenent “at any time on
a showi ng of good cause” does not trunp the provisions of the
statute that provides the State 30 days fromthe date of service to
obj ect. Further, Nelson was not entitled to expungenment under
Crim Proc. § 10-107(a) and (b) because the charges of which he was
convi cted stemmed fromthe same incident, thus they were part of a
unit of charges for which expungenent was not permtted.

State v. Nelson, No. 2335, Septenber Term 2002, filed April 23,
2004 Opi nion by Sharer, J.

* k% %

CRIM NAL LAW- ROBBERY - SPECI FI C | NTENT TO FRI GHTEN - CONSTRUCTI VE
FORCE - SUFFIC ENCY OF EVIDENCE - C RCUMSTANTIAL EVIDENCE. -
EVI DENCE WAS SUFFI Cl ENT TO UPHOLD ROBBERY CONVI CTlI ON OF THE | NTENT
TO FRI GHTEN VARI ETY. JURY WAS ENTITLED TO CONSTRUE APPELLANT’ S
REMOVAL OF SHOTGUN FROM UNDER HI S COAT AS A DELI BERATE, PURPOSEFUL
THREAT OF FORCE, EVEN THOUGHT APPELLANT DI D NOT PO NT THE WEAPON AT
THE VICTIM NOTW THSTANDI NG APPELLANT' S CLAIM THAT HE HAD MERELY
REMOVED THE WEAPON | N ORDER TO ENTER THE CAR THAT HE WAS ABOUT TO
STEAL.

Fact s: On Novenber 19, 2001, appellant walked from his
apartnent to a nei ghborhood gas station. He noticed a white 1984
Trans Am parked with its notor running near the service area; the
driver was talking to a service technician sone five to fifteen
feet away. Appel l ant pulled a 12 gauge shotgun from under his
trench coat, placed it on top of the car, renoved his backpack and
coat, put themon the backseat of the car, grabbed the gun fromthe
top of the car, and put the weapon in the car. Then, he got into
the car and drove away. Appellant then |l ed the police on a chase
that ended in a recreational area near a school. The shotgun, a
backpack cont ai ni ng amuni ti on, and a trench coat were recovered by
police fromthe car. Appellant never explicitly threatened anyone
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by brandi shing or pointing the weapon, nor did he speak to anyone
when he took the car.

Appel l ant was convicted by a jury of robbery, theft, and
rel ated charges. He was later found not crimnally responsible.

Hel d: Conviction of robbery affirnmed. The Court held that the
evi dence was sufficient to sustain the robbery conviction, even
t hough appel | ant never pointed the shotgun at anyone or threatened
anyone.

The Court reviewed the elenents of robbery, focusing on a
robbery of the “putting in fear” variety. The Court noted that
intent is rarely shown by direct evidence, and concl uded that the
jury had anple evidence to conclude that appellant intended to
frighten the owner of the vehicle by displaying the weapon. The
Court also stated that appellant could have continued to conceal
the shotgun instead of placing it on the top of the car. The jury
was not required to accept an “alternate theory of convenience,”
i.e. that appellant put the gun on top of the car to nore easily
allow himto take off his backpack and jacket.

David M chael Fetrowyv. State of Maryland, No. 425, Septenber Term
2003, filed April 30, 2004, opinion by Hollander, J.

* k% %

CRIM NAL LAW — SENTENCI NG — TERM OF CONFI NEMENT — MD. CODE § 6-
218(d) OF THE CRIM NAL PROCEDURE ARTICLE PROVI DES THAT, VHEN A
DEFENDANT 1S SERVI NG MULTI PLE SENTENCES, AND ONE OF THE SENTENCES
| S SET ASI DE, THE DEFENDANT SHALL RECEIVE CREDI T FOR ALL Tl ME SPENT
| N CUSTODY UNDER THE SENTENCE SET ASI DE

THE G RCUI T COURT FOR CARROLL COUNTY SENTENCED APPELLANT TO A TERM
OF YEARS TO BE SERVED “ CONSECUTI VE W TH’ A SENTENCE | MPOSED BY THE
CQRCUT COURT FOR TALBOT COUNTY. THE TALBOT COUNTY COURT' S
SENTENCE WAS “ CONSECUTI VE TO THE SENTENCES PREVI OQUSLY | MPOSED | N
OTHER JURI SDI CTI ONS. ” AT THAT TI ME, A SENTENCE HAD BEEN | MPGSED | N
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DELAWARE.

ON MARCH 26, 1999, THE TALBOT COUNTY CONVI CTI ONS WERE VACATED, ON
PETITION FOR POST CONVICTION RELIEF, AND THE STATE LATER NOL
PROSSED THE CHARGES.

APPELLANT CAME INTO CUSTODY OF THE MARYLAND DEPARTMENT OF
CORRECTI ON ON MAY 2, 1990, WHEN APPELLANT WAS PAROLED BY DELAWARE,
AND HE BEGAN SERVI NG THE TALBOT COUNTY SENTENCE.

HELD THE CARROLL COUNTY SENTENCE WAS CONSECUTI VE TO THE DELAWARE
SENTENCE, AND APPELLANT' S TERM OF CONFI NEMENT UNDER THE CARROLL
COUNTY SENTENCE BEGAN ON MAY 2, 1990, SUBJECT TO APPLI CABLE
CREDI TS.

Facts: Robert M chael WIson, appellant, appealed fromthe
Circuit Court for Carroll County’s denial of his application for a
wit of habeas corpus. Appellant is presently in the custody of
the Division of Correction (D.OC ), wthin the Departnent of
Public Safety and Correctional Services, housed in the Maryl and
House of Correction. Appellees are Stuart O Simms, in his then
capacity as Secretary of the Departnent; WIlliam R Sondervan, in
his capacity as Conm ssioner of the D vision of Correction; and
Ronal d Hut chinson, in his capacity as Warden of the Maryl and House
of Correction.

On Decenber 19, 1978, appellant was convicted by a jury in the
Circuit Court for Carroll County of assault with intent to nurder,
burgl ary, and rel ated of fenses. On February 8, 1979, after nerging
the offenses for purposes of sentencing, the circuit court
sentenced appellant to 18 years’ inprisonnment for the assault with
intent to murder conviction, to be served “consecutive with the
sentence received in Tal bot County”;*' 15 years’ inprisonnent for a
conviction of burglary, to be served consecutively to the term
i nposed for the assault with intent to nmurder conviction; 15 years’
I mprisonnment for a conviction of conspiracy, to be served
concurrently with the terminposed for the conviction of burglary;
and 3 years’ inprisonnent for a conviction of carrying a weapon
openly, to be served consecutively to the term inposed for the
convi ction of burglary. This sentence shall be referred to as the
“Carroll County” sentence/term

On January 20, 1979, the CGrcuit Court for Talbot County

'The court ordered thappellanbeallowed 526 days edit againsthe 18 yeaterm,
pursuanto Md. Code (1957, 1976 Repl. Val.), Art. 27 § 638C(now Md. Code (2M1), §6-
218 of the Crim Pro. Art.).

- 20 -



sentenced appellant with respect to several prior convictions in
that court. Appellant was sentenced to 15 years’ inprisonnent for
a conviction of armed robbery; 15 years for a second conviction of
armed robbery; 10 years for a conviction of burglary; 5 years for
a conviction of conspiracy, and 5 years for a conviction of
unl awf ul use of a handgun in the comm ssion of a crinme of violence.
The court ordered that each term of inprisonnment be served
consecutively to the other ternms and that all ternms were to be
served “consecutive to the sentences previously inposed in other
jurisdictions.” This sentence shall be referred to as the “Tal bot
County” sentence/term

The Carroll County convictions were affirnmed on appeal. W1l son
v. State, (Court of Special Appeals of Mryland No. 704, Sept.
Term 1979, filed: February 27, 1980). Appellant’s petition for
certiorari was deni ed.

On January 23, 1990, appellant was paroled by the Del aware
Board of Parole. The certificate of parole states that appell ant

was paroled to the “Maryland detainer only.” Appellant did not
cone i nto the custody of the Maryland D. O. C., however, until My 2,
1990. It is not clear where appellant was between January 23 and
May 2, 1990.

When appellant was received into custody, the D OC
calculated the maximum expiration date of appellant’s term of
confinenment as August 15, 2074. To reach this date, the D. O C
used January 23, 1990 as the start date, applied 526 days credit to
the Carroll County term and added the terns of confinenment from
both the Carroll County and the Tal bot County sentences.

On March 26, 1999, the Tal bot County convictions were vacat ed
by the Crcuit Court for Talbot County, on petition for post-
conviction relief, based on prosecutorial msconduct. The State
appeal ed, and this Court reversed. State v. Wlson, No. 519, Sept.
Term 1999 (filed May 12, 2000). Appellant’s petition for wit of
certiorari was granted, and the Court of Appeals reversed this
Court. WIson v. State, 363 Ml. 333 (2001). On May 9, 2002, the
State nol prossed the charges.

After appellant’s Tal bot County convictions were vacated, the
D.OC recalculated appellant’s maximum expiration date to be
Novenber 22, 2024. Again, the D.O C. used January 23, 1990, as the
start date, applied 526 days’ pretrial credit, and added 36
years.

On June 19, 2002, appellant filed an application for wit of
habeas corpus in the GCrcuit Court for Carroll County, contending
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that, once the Talbot County convictions were vacated, he was
entitled to i nmedi ate rel ease.

In response to appellant’s application for wit of habeas
corpus, and prior to the hearing in the circuit court, the D O C
comput ed appel | ant’ s nandat ory supervi sion rel ease date as fol | ows.
Appel | ees applied 2073 good conduct dimnution of confinenent
credits, conputed at 5 credits per nonth from May 2, 1990, to
Novenber 22, 2024; 407 industrial dimnution of confinenment
credits; and 252 speci al project dimnution of confinenent credits.
The D.O C. then subtracted 65 good conduct credits inposed for
di sciplinary violations. Application of the net of the dimnution
of confinenent credits to the maxi num expiration date yielded an
antici pated nmandatory supervision rel ease date of August 4, 2017.
The D. O C. concluded that appellant was | awful |y detai ned, and his
application should be dism ssed.

On July 29, 2003, the Crcuit Court for Carroll County held a
hearing on appellant’s application. At the tinme of the hearing,
appel | ees re-cal cul ated the naxi nrumexpiration date of appellant’s
termof confinenent to be May 2, 2026. Appellees determ ned that
March 26, 1999, the date the Talbot County convictions were
vacat ed, was the comencenent date of the Carroll County sentence;
subtracted 526 days as pretrial credits, nmaking the start date
Oct ober 16, 1997; allowed credits for the tine served under the
Tal bot County sentence from May 2, 1990 (not January 23, 1990) to
Cct ober 16, 1997; and ran 36 years fromthe resultant date, My 2,
1990. Additionally, appellees allowed 2160 good conduct credits,
conputed at 5 credits per nonth from May 2, 1990, to the nmaxi num
expiration date, May 2, 2026; 407 industrial credits; and 292
speci al project credits. Appellees al so subtracted 65 good conduct
credits rescinded for disciplinary violations. The result was an
antici pated mandatory supervision release date of Septenber 18
2018.

I n a menorandum opi ni on and order dated Septenber 30, 2003,
the circuit court denied appellees’ notion to dismss, but, on the
nmerits, denied appellant’s application. The court adopted
appel l ees’ position, finding that appellant’s Carroll County
sentence began on March 26, 1999, the date the Talbot County
convictions were vacated; applied 526 pretrial credits, making the
start date October 16, 1997; and credited the 2724 days bet ween May
2, 1990 and Oct ober 16, 1997. The court concl uded that appellant’s
maxi num expiration date is May 2, 2026, and that his anticipated
mandatory supervision release date was to be determned by the
D.OC, after applying dimnution of confinenent credits.

Hel d: Affirmed. The Court of Special Appeals affirnmed the
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circuit court’s denial of appellant’s wit of habeas corpus,
hol di ng that appellant was not entitled to i mmedi ate rel ease from
cust ody.

The Court began by noting that it was proper for appellant to
file a wit of habeas corpus, rather than seek adm nistrative
remedies, and that it would address appellant’s contentions on
their nerits.

The Court went on to address appellant’s argunents. Appel | ant
contended that his Carroll County sentence shoul d be deened to have
begun on the date it was inposed because, when the Tal bot County
convi ctions were vacated, the effect was as if they never existed.
By applying 526 pretrial credit days to the date of inposition of
the sentence, February 8, 1979, appellant concludes that the
Carroll County sentence began on August 31, 1977. Once all of his
di mnution of confinenent credits were applied, appellant clained
he was entitled to imedi ate rel ease as he had served all of his
time under the Carroll County convictions.

The Court disagreed and held that appellant’s Carroll County
sentence was to be served consecutively to the Tal bot County
sentence, and the Talbot County sentence was to be served
consecutively to sentences previously inposed in other
jurisdictions. The Del aware sentence was inposed prior to the
Tal bot County sentence. Wth respect to the words used, the Court
hel d that the Carroll County sentence, by incorporating the Tal bot
County sentence, was to be consecutive to sentences previously
I mposed in other jurisdictions. The earliest the sentence could
begin, therefore, after the Tal bot County convictions were vacat ed,
was when appel | ant was parol ed i n Del aware and came i nto custody of
t he DOC.

The Court discussed and applied § 6-218(d) of the Crimna
Procedure Article, which addresses the situation where a defendant
Is serving nultiple sentences and one of themis set aside as a
result of a direct or collateral attack. The sentencing court rmust
apply credit for tinme spent in custody under the sentence set
aside, “including credit applied agai nst the sentence set aside in
accordance with subsection (b) of this section.”?

2Section 6-218(b)() addesseshosesituations where a defedant is in custody before
trial and is subsequegttonvicted ontte charge for which he was hel@ihetime spentn
custody pror to the imposibn of sentencenust be creditedgainst the sgence imposed.
Subsection(b)(2) addresss those siationswhere a defendant is custody and warrant
or commitment is lodged agast him. If he original chage resultsrni a dismissal or
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The circuit court, in denying appellant’s application for
habeas corpus relief, held that “any defendant whose prior sentence
I's set aside, begins serving the new sentence on the date the prior
sentence was set aside.” Appellant argued that the court erred,
relying on the language in (d) requiring credit for all tinme spent
i n custody under the sentence set aside, “including credit applied
agai nst the sentence set aside.” Appellant concludes that 8§ 6-218
requires appellees to “transfer the tine and earned good tine
credits and other such credits” to the Carroll County sentence.
Specifically, although his argunent was not entirely clear, the
Court determ ned that appellant contended that he was entitled to
credit for all tine served from February 8, 1979, to date, plus
di m nution of confinenment credits, plus the nunber of days between
May 2, 1990 and March 26, 1999, plus additional dimnution of
confinement credits applicable to that period, in effect, double
counti ng.

In response the appellant’s argunent, the Court noted that
appel l ant was serving a sentence of confinenment in Del aware when
the Carroll County sentence was i nposed and that the Carroll County
sentencing court clearly and unanbiguously nmade the sentence
consecutive to the Tal bot County sentence, which was clearly and
unanbi guously consecutive to the sentence being served i n Del awar e.
Consequently, the Court noted, the Carroll County sentence was
cl early and unanbi guously consecutive to the sentence bei ng served
in Delaware. The Court, therefore, rejected appellant’s contention
that the Carroll County sentence shoul d be deened to have begun on
February 8, 1979, the date of sentencing. Even if the Court
assumed that the Talbot County convictions never existed, as
appel lant urged, the earliest date the Carroll County sentence
woul d have begun was May 2, 1990,°%® the date appellant cane into
D.O C s custody, subject to applicable credits.

The Court then discussed appellees’ position, noting that its
effect, wwth regard to appellant’s maxi numexpiration date, is that
appel | ant does not receive 526 days of pretrial credit, as nmandated
by his Carroll County sentence. Appellees begin their conputation

acquittal,and the defendant c®nvicted of the chgefor which thewarrant or commitment
was lodged against hi, the time spenih custody musbe acedited agmst the semnce
imposedfor the convicthn. In cases otér than thos describedn (b)(2), the satencing
court has dis@tion to applycredit for ime spent in cusdy for anothecharge or crime.

® Near the end of its opion, the @urt discussed the podsiity that appefnt
deservegredit for timeserved déng back toJanuary 231990,and irstucted the DO.C.
to investgate thisssue.
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of appel lant’ s maxi numexpiration date on March 26, 1999, apply 526
pretrial credits to nake the start date Cctober 16, 1997, and then
apply credit for time spent in custody between May 2, 1990 and
Oct ober 16, 1997. Appellees then run 36 years fromthe resultant
date, May 2, 1990, leading to a maxi num expiration date of My 2,
2026, subject to dimnution of confinement credits. By only giving
appellant credit for time spent in custody between May 2, 1990, and
Cct ober 16, 1997, rather than until March 26, 1999, appellees
actual Iy deprive appellant of the 526 pretrial credits he is owed.

Hol di ng that section 6-218 of the Crimnal Procedure Article
i s anmbi guous, the Court applied the rule of lenity and found that
8§ 6-218 should be construed in appellant’s favor. Consequently,
begi nning with May 2, 1990, the day appellant canme into custody of
DCC, appellant’s 526 pretrial credits nust be applied to obtain the
date of the beginning of appellant’s termof confinenent, Novenber
22, 1988. Appellant should then be given credit for the time he
spent in custody between May 2, 1990 and March 29, 1999. Thus, the
maxi numexpi rati on date of appellant’s 36-year sentence i s Novenber
22, 2024.

Wiile noting that conputation of dimnution of confinenent
credits, after the period of confinenent is determned, is an
adm nistrative matter and should be left to correctiona
authorities, the Court nevertheless ©provided guidance in
determ ning the anount of credits appellant was owed. The Court
found that appellant was incorrect in arguing that he was entitled
to any additional credit as a result of the Tal bot County sentence,
other than actual tinme served and credits actually earned.
Additionally, the Court noted that an inmate is entitled to
di m nution of confinenent credits only for the tinme that he is
commtted to the custody of the D. O C

The Court then applied the following formula to obtain
appel l ant’ s antici pated mandatory supervi sion rel ease date: apply
good conduct credits at the rate of 5 per nonth from May 2, 1990,
to Novenmber 22, 2024; 407 industrial credits; and 252 special
project credits, | ess 65 good conduct credits rescinded as a result
of disciplinary violations, resulting in a nmandatory supervi sion
rel ease date on or about 2017. Consequently, the Court determ ned
that appellant was not entitled to i nmedi ate rel ease.

Finally, the Court addressed the issue wth regard to
appel | ant’ s wher eabouts between January 23, 1990, when appel |l ant
was paroled in Delaware, and May 2, 1990, when he cane into D.OC
cust ody. The Court noted that appellees originally conputed
appel l ant’ s maxi num expiration date from January 23, 1990. The
Court found, however, that it had insufficient facts to determ ne
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whet her appellant was in fact in custody, and if so, under what
circunstances. As a result, the Court instructed the DOC to
investigate this natter and take it into consideration when
computing appellant’s maxi num expiration date and his mandatory
supervi sion rel ease date.

The deni al of appellant’s habeas corpus relief was affirnmed,
and appel | ant’ s new nandat ory supervi sion rel ease date was ordered
to be conputed by the D.OC in accordance with the Court’s
determ nation of appellant’s term of confinenent.

Robert Mchael WIlson v. Stuart O Simms, et al, No. 1973,
Septenber Term 2003, filed May 7, 2004. Opinion by Eyler, James
R, J.

* k% *

EVI DENCE — HEARSAY — PROMPT COVPLAI NT EXCEPTI ON UNDER MARYLAND
RULE 5-802.1(d) NOT LIMTED TO FI RST PROVPT COWVPLAI NT.

EVIDENCE - RELEVANCE - VICTIMS BEHAVIOR AFTER THE CRIME 1S
RELEVANT TO DEMONSTRATE ATTACK OCCURRED OR LACK OF CONSENT.

Facts: On April 15, 2001, Elijah Parker, age seventeen, drove
Latissa F., age sixteen, to a parking lot in Frederick, Maryland,
where, according to Latissa's later testinony, he had non-
consensual vaginal intercourse with her. Shortly thereafter,
Latissa called the police.

Frederick Gty Police Oficer Heather R chter responded to the
call and noticed that Latissa appeared scared and had bl ood and
scratches on her body. Latissa told the officer that she had been
raped by Parker.

Lati ssa was taken to Frederick Menorial Hospital. About five
hours after the rape, Latissa, while still hospitalized, told her
grandnot her that the appellant had raped her. At trial, the
grandnother testified about the above statenent. She al so

testified that, following the rape, Latissa s behavior changed
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dramatically. The victim becane fearful, did not want to be |eft
al one, stopped attending school, and eventually noved away from
hone to live out of state with her uncle.

After Parker’s conviction for second degree rape and second
degree assault, he appealed. He nmade two main argunents. First,
he contended that the court erred when it allowed the victims
grandnother to testify as to what Latissa had told her regarding
the identity of the rapist. According to Parker, only one pronpt
report of a rape should be allowed, and in this case, the State’'s
first wwtness, Oficer Richter, had already testified as to such a
conpl ai nt. Second, Parker nmaintained that the court erred in
allowi ng Latissa’s grandnother to testify as to her granddaughter’s
post -rape behavi oral changes.

Hel d: Affirnmed. The Court first held that the circuit court
did not err in admtting testinony of Latissa s conplaint of the
rape to her grandnother at the hospital. Although the statenent
was hearsay, it was adm ssi bl e under t he hearsay exception found in
Maryl and Rule 5-802.1(d), which allows for the adm ssion of a
“statenment that is one of pronpt conplaint of sexually assaultive
behavi or to which the declarant was subjected if the statenent is
consistent with the declarant’s testinony.” The Court held that
there is no inplied limtation in Rule 5-802.1(d) that would
restrict the exception to the first pronpt conplaint of sexually
assaul ti ve behavi or.

The Court also held that the trial court did not err in
admtting testinmony as to the victinmis post-rape behavior. This
testi mony was rel evant to denonstrate that the attack did occur and
that there was a lack of consent. Therefore, the testinony was
admi ssi bl e.

Parker v. State, No. 1726, Septenber Term 2002, filed April 8,
2004. Opinion by Sal non, J.
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EVI DENCE — SPOUSAL ADVERSE TESTIMONY PRIVILEGE - COURTS AND
JUDI CI AL PROCEEDI NGS ARTICLE (“CJ”) 9-106 - | MPERM SSI BLE ADVERSE
| NFERENCE FROM FACT OF ASSERTION OF SPOUSAL ADVERSE TESTI MONY
PRIVILEGE - PRESIDING TRIAL JUDGE'S EXERCISE OF DI SCRETION IN
QUESTI ONI NG W TNESSES FOR CLARI FI CATI ON AND TO ASSI ST JURY.

Facts: On Novenber 4, 2001, a man broke into the apartnent of
Mary Bl ake Johnson, the estranged wife of the appellant, Janes
Johnson, and in her presence shot and kill ed her boyfriend, Matthew
Boyd. She told police who responded to the scene that “soneone
broke in” and shot Boyd.

Before trial, Mry invoked her spousal privilege not to
testify, under CJ 9-106. Wthout her testinony, the evidence that
the appellant was the shooter was entirely circunstantial.

On direct exam nation of Constance Call oway, the appellant’s
long-tinme girlfriend, the prosecutor questioned her about any
contact she had with the appellant after the day of the nurder.
She testified that she did not speak to him which was “unusual .”
On cross-exam nation, Calloway admtted that she saw t he appel | ant
on at |east one occasion while he was in prison awaiting trial.

Def ense counsel, in an effort to i nmpeach her testinony, asked her
toread a letter tothe jury in which she wote, “we can’t see each
other.” She then explained that she had witten that because the

appel | ant had asked her “not to come back to see hi m because it
would mess things up with him and Mary as far as her testifying
Def ense counsel chose not to pursue any foll ow up questions.

On redirect, in an effort to clarify her earlier remark, the
prosecutor asked Calloway if the appellant told her why he was
attenpting toreconcile with his wife. Calloway responded that she
did not ask him that question. At that point, the trial judge
interjected and asked, “Did [the appellant] indicate to you whet her
or not he had a specific reason not to get on [Mary’ s] bad side
whil e he was incarcerated?” Calloway then replied, “These aren’t
the words he said but however it went, itwas so thatshe did not
end up testifying against him that he committed this crime, but
those were not the words that he used, but somewhere around in
there like that S

Def ense counsel noved for a mistrial, which the judge deni ed,
and then requested a curative instruction. The judge denied the
request. At the close of evidence, the judge instructed the jury
not to specul ate about what Mary woul d have testified to had she
been avail abl e.

The appellant was subsequently convicted of second degree
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murder, use of a handgun in a felony or crinme of violence, and
wearing, carrying, or transporting a handgun.

Hel d: Judgenents reversed. \Wen the spouse of a defendant
asserts the spousal adverse testinony privilege before trial, the
jurors should not be told, directly or indirectly, that that is the
reason for the witness spouse’s absence fromtrial, because of the
i kelihood that the jurors wll draw an inperm ssible inference
fromthat information that the witness spouse’s testinony woul d be
damagi ng to the defendant.

The Court recognized that a presiding judge in a jury trial
has discretion to exam ne w tnesses on matters admi ssible into
evidence when the prior testinony is unclear, evasive, or
equi vocal . However, the Court held that even if a wtness’s
testinmony on a point is unclear, it is an abuse of discretion for
the trial judge to question the witness so asto elicit infornmation
that is not adm ssible and is prejudicial. In this case, the Court
expl ai ned that the trial judge should not have questioned Cal | oway
so as to make it clear to the jury that Mary, the only eyew t ness
to the murder for which the appellant was on trial, had i nvoked her
privilege not to testify.

The Court further explained that the trial judge al so nmust not
take on a prosecutorial role in questioning witnesses in a crim nal
trial. The judge should not have questioned Calloway so as to
clarify that the appellant was ingratiating hinself to his wife
before trial in an effort to have her choose not to testify agai nst
him when the question not only elicited, indirectly, information
destroyi ng the spousal adverse testinony privilege, but also was
prosecutorial in nature.

Finally, the Court concluded that an instruction informng
jurors that the appellant’s spouse did not testify because she was
“unavai |l abl e” did not cure the danmage caused by putting before the
jurors information fromwhich they Iikely would conclude that she
had chosen not to testify, ie. , asserted her privilege not to
testify.

Johnson v. State, No. 192, Septenber Term 2003, filed May 3, 2004.
Opi nion by Eyler, Deborah S., J.
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EVI DENCE - SPOUSAL PRI VI LEGE - TESTI MONI AL PRI VI LEGE - CONFI DENTI AL
SPOUSAL COVMUNI CATI ONS.

Facts: Junior Wng-Wng, appellant, was convicted by a jury
sitting in the Grcuit Court for Baltinore City of second degree
sexual offense, two counts of third degree sexual offense, two
counts of child sexual abuse, and five counts of second degree
assaul t.

Appel I ant had been married to Sherri Frazier and, for nuch of
the relevant tine, he lived with his wife; her nother, Shirley
Giffin; and Frazier’s daughter, Christina M Christina was born
in 1988 and was thirteen years of age at the tinme of appellant’s
trial.

In February 1998, appellant and Frazier separated. They
attenpted a reconciliation in April 2000, but were divorced in June
2001. However, during the separation, appellant sonetines cared
for Christina on the weekends at an apartnent he rented on Harford
Road.

On April 24, 2000, Christina told her grandnother, Shirley
Giffin, about the events that led to appellant’s prosecution.
Specifically, Christina testified that, beginning when she was
about ten years old, appellant began watching pornographic
vi deotapes with her and touching her sexually. She clained that
appel | ant | ast touched her sexually when she was el even years ol d.
Christina stated that the sexual incidents occurred between Apri
1999 and April 2000.

On April 25, 2000, Giffin told Frazier what she had | earned
fromChristina. Thereafter, Frazier notified the police.

Frazier testified that, on April 27, 2000, appellant left a
nessage on her tel ephone answering machi ne. She pl ayed t he nessage
for the detective who had been assigned to the case. A tape
recording was played for the jury, and a transcript of the
recording was admtted into evidence. The transcript provided:

Sherry [sic] | know (inaudible) | don’t (inaudible) think

they’re wong, so (inaudible)[.] At this point, | don't
want to hear anything that happened before but | just
want to say that (inaudible) cause a lot of pain and
grief.

(beep)

Sherry, | just want to say good bye again. Sorry for al
the pain and grief | caused in your life. | nean its
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[sic] too late to say that now, but, anyway, | ain't feel

like living anynore. | caused too nuch (i naudible) you
know. (lnaudible) I wish | could die and I’msorry. X,
bye bye.

(beep)

Sherry, there’ s sone noney in (inaudible) suitcase inthe
apart ment (i naudi bl e) anyt hi ng happens to me
(i naudible)[.]

On or about May 1, 2000, appellant term nated the | ease on his
apartnent by witten notice to his landlord, indicating that his
nmot her was ill. A week l|ater, on May 8, 2000, appellant was
arrested in Hi ghland Park, New Jersey. He had a cashier’s check
for $10,000 in his possession, as well as $2,350 in cash.

Appel | ant testified that he suffered fromki dney probl ens and
from sexual inpotency. He introduced his hospital records into
evi dence to support his clainms. M chelle Thomas, appellant’s aunt,
testified that because of appellant’s health probl ens, she offered
to care for himat her home in Hi ghland Park, New Jersey. Thonas
al so suggested that appellant visit his nother in Trinidad, because
she had suffered a stroke, and the noney he had in his possession
at the time of his arrest was to pay for his trip.

Hel d: Judgnent affirnmed. Appellant argued on appeal that the
trial court erred in admtting the nmessage he left on Frazier’s
answering nmachi ne, because it was “intended solely for his wfe”
and constituted a protected confidential spousal conmunication
The Court concluded that appellant failed to preserve the spousal
privilege question for appellate review, despite articulating
several grounds at trial to support his objection to the evidence,
appel lant never asserted the statutory spousal conmmunication
privilege under Maryland Code (1974, 2002 Repl. Vol.), 8§ 9-105 of
the Courts and Judicial Proceedings Article (“C.J.”). It provides:
“One spouse is not conpetent to disclose any confidentia
conmuni cat i on bet ween t he spouses occurring during their marriage.”
(Enphasi s added).

Nevert hel ess, even if preserved, the Court rej ected
appellant’s claim of error. Rel ying on United States v.
Meriwether , 917 F.2d 955 (6th Cir. 1990), the Court reasoned that,
under the circunmstances, even if appellant intended to |eave a
confidential nessage for M. Frazier, he had no reasonable
expectation of confidentiality in the nmessage, nor was it shown
that the nessage was comunicated in a confidential way. The
Court explained that when appellant left the mnessage on the
answeri ng machi ne, he ran the risk that soneone ot her than Frazier
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woul d retrieve the nessage.

Junior Martin Wng-Wng v. State of Maryland, No. 2255, Septenber
Term 2002, filed April 29, 2004, by Hol |l ander, J.
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FAM LY LAW- DI VORCE - ALI MONY - NECESSITY OF MAKING A FI NDI NG AS
TO THE PARTI ES’ | NCOVES

FAM LY LAW - DIVORCE - ALI MONY - | MPUTATION OF | NCOVE TO SPOUSE
BASED ON | NVESTMENT STRATEGY

FAM LY LAW- MARRI AGE - PRESUMPTI ON OF JO NT_OMNERSHI P OF HOUSEHOLD
GOODS _AND FURNI SHI NGS

Fact s: After alnpost thirty-five years of marriage, the
circuit court granted appellee, Getchen K Brewer, a judgnent of
absol ute divorce fromappell ant, Lawence J. Brewer. |n doing so,

the circuit court awarded Ms. Brewer $2,000 a nonth in indefinite
al i rony, but upon consideration of a notion to reconsider that was
filed by M. Brewer, the court reduced that anount to $1,500. In
addition, the court awarded Ms. Brewer a nonetary award in the
amount of $250, 000, but upon consideration of M. Brewer’s notion
for reconsideration, the court reduced that amount to $175, 000.
Both parties noted appeals fromthat order.

In determining M. Brewer’s inconme for purposes of alinony,
Ms. Brewer argued that the circuit court should inpute incone to
M. Brewer based on what she argued was an underutilization of his
investnments. M. Brewer testified that he had always invested in
growm h-oriented stocks. Ms. Brewer argued that if M. Brewer were
to instead invest in income producing securities, his income would
be substantially higher. The circuit court declined to inpute
income to M. Brewer based on his investnent strategy.

Al so at issue was furniture that M. Brewer had i nherited from
hi s not her. M. Brewer maintained that the inherited furniture
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bel onged solely to him Ms. Brewer, on the other hand, argued
that the furniture was jointly-owned, pointing out that there is a
presunption that household goods and furnishings used for the
famly are jointly-owned. The circuit court found no evidence that
M. Brewer intended the furniture to be a gift to Ms. Brewer and
ordered that the furniture belonged solely to M. Brewer.

Hel d: Vacated. The circuit court erred in failing to nmake a
finding as to Ms. Brewer’s incone. Moreover, after considering
Ms. Brewer’s incone from her job, her eligibility for social
security benefits, and her portion of M. Brewer’s pension, which
was to be awarded by a QOPRO, Ms. Brewer’'s nonthly incone would
equal al nost 80% of M. Brewer’s. No reported Maryl and appell ate
deci sion has upheld an award of indefinite alinony where there is
such a small disparity in the parties’ incones. | ndeed, after
i ncluding her alinmony paynent, her incone would far exceed M.
Brewer’s.

As for the inputation of inconme, Maryl and | aw does not require
the court to inmpute a higher rate of return to spouses fromtheir
i nvestment assets. This is especially true in cases such as this
where the spouse has always el ected to invest in growth stocks and
there is no evidence that he chose that strategy sinply to | essen
his alinmony paynents. Thus, under the circunstances, the trial
court neither erred nor abused its discretion by not inmputing a
hi gher rate of return to M. Brewer fromhis investnent assets.

As for the furniture, Ms. Brewer is correct that in Maryl and
furniture used for marital purposes is presuned to be jointly-
owned, regardless of whether one spouse uses separate funds to
purchase that furniture. That presunption does not, however,
extend to cases where the spouse passively inherits furniture, even
if used for marital purposes. Sinply using inherited househol d
goods as they are intended to be used is not enough to create a
presunption that the spouse intended to nake a gift of the property

to the marital wunit. A distinction can legitimtely be drawn
bet ween a spouse purchasi ng household goods or furnishings for
famly use and inheriting those sanme goods. Unl i ke purchased

goods, inherited itenms frequently have a sentinental value that
exceeds market worth, but only to the recipient.

Lawrence J. Brewer, Jr. v. Getchen K. Brewer, No. 2704, Septenber
Term 2002, filed March 31, 2004. pinion by Krauser, J.
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| NSURANCE - DUTY TO COOPERATE - MOTORCYCLE | NSURANCE - CLAI M5 AND
CONTRACTS

Facts: On Cctober 30, 2000, WIlliamPhillips purchased a 2001
Yamaha notorcycl e. Phillips obtained an insurance policy from
Al l state that included protection against |oss of the notorcycle.
Appr oxi matel y ei ght days later, the notorcycle all egedly was stol en
froma parking space in front of Phillips’ apartnment. On Novenber
19, 2000, Phillips provided an enpl oyee of Allstate with a recorded
statement in which he gave untruthful information about his
enpl oynent and i ncone. Because of inconsistencies in the
i nformati on provided by Phillips, Allstate required that he submt
to an exam nation under oath (“EUO). At the EUO Phillips refused
to answer any questions about his finances. Al l state denied
Phillips’ claimbased on |ack of cooperation.

Phillips filed a conplaint for breach of contract, which was
anended to add a count for declaratory judgnent. At a deposition,
Phillips refused to answer ten questions concerning his i ncome and
expenses. Allstate filed a notion for summary judgnent, arguing
that Phillips could not pursue a claim after nmaking naterial
m srepresentations, failing to cooperate during the EUQ and
failing to answer relevant questions during the deposition. The
circuit court granted judgnment for Allstate.

Hel d: Affirmed. Phillips’ invocation of the Fifth Amendnent
privilege against self incrimnation would not in itself provide
t he grounds upon which sumary judgnent could be granted prior to
trial. However, under the facts and circunstances of this case,
Phillips’ refusal to answer questions about his financial
ci rcunstances during the EUO violated the terns of the policy and
constituted a failure to cooperate.

Wlliam H.  Phillips v. Allstate Indemity Conpany, No. 491,
Septenber Term 2003, filed May 5, 2004. Opinion by Kenney, J.
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POSTCONVI CTI ON PROCEDURE — LAW OF CASE — RIGHT TO COUNSEL — DNA
TESTI NG — WHERE POSTCONVI CTI ON COURT HAD PREVI QUSLY DENI ED MOTI ON
OF I NVATE, WHO WAS SERVI NG SENTENCES FOR KI DNAPI NG RAPE, AND
MURDER, TO HAVE VI CTI M S BODY EXHUMED FOR DNA TESTI NG _AND COURT OF
SPECI AL APPEALS HAD AFFI RVED DENI AL OF MOT1 ON, SUBSEQUENT MOTI ON BY
| NDI GENT I NVATE FOR APPO NTMENT OF COUNSEL TO | NVESTI GATE
POSSI BI LI TY OF OBTAI NI NG DNA TESTI NG WAS BARRED BY LAWOF CASE; HAD
MOTI ON FOR APPO NTMENT OF COUNSEL NOT BEEN BARRED BY LAW OF CASE
COURT OF SPECIAL APPEALS WOULD HOLD THAT | NDI GENT | NVATE NOT
ENTI TLED TO APPO NTMENT OF COUNSEL FOR POSTCONVI CTI ON PROCEEDI NG
BROUGHT UNDER TITLE 8, SUBTITLE 2 OF CRIM NAL PROCEDURE ARTI CLE

Facts: The appell ant, Janmes Russell Trinble, was an i nmat e who
had been commtted to the custody of the Conm ssioner of Correction
for nearly 24 years, serving nultiple sentences in connection with
a 1981 ki dnaping, rape, and nurder. He had apparently exhausted
the nunber of postconviction petitions he was entitled to file

under Title 7 of the Crimnal Procedure Article. In addition
Trinble had noved prose to have the body of the nurder victim
exhumed so that DNA testing could be conducted upon it. That

notion had been denied and the Court of Special Appeals had
af firnmed.

Trinmbl e subsequently noved for the appointnent of counsel
explaining in the notion that he was indigent and he desired to
have counsel look into the possibility of having DNA testing
conducted. The post-conviction court denied the notion wthout a
hearing, and Trinbl e appealed to the Court of Special Appeals. He
argued that the post-conviction court erred by denying the request
for the appoi ntment of counsel and by failing to conduct a hearing
on the request.

Hel d: Judgnent affirned. The Court of Special Appeals
expl ained that since Trinble' s earlier notion to have the victinis
body exhuned for DNA testing had been deni ed, and since that deni al
had been affirnmed on appeal, it was the |law of the case that DNA
testing would not be conduct ed.

For gui dance purposes, the Court neverthel ess addressed the
nmerits of Trinble’'s notion for the appointnment of counsel. The
Court explained that there is no federal constitutional right to
t he appoi nt ment of counsel for a postconviction challenge, and that
in Miryland the right to the appointnent of counsel in
postconviction proceedings is derived from Ml. Code (1957, 2003
Repl. Vol.), 88 4 and 6 of Article 27A The Court further
expl ai ned that, under those sections, an indigent person who seeks
t o pursue a postconviction proceedi ng under Title 7 of the Crim nal
Procedure Article is entitled to the appoi ntnent of counsel by the
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Ofice of the Public Defender or by the court.

The Court of Special Appeals observed that, because Trinble
had apparently exhausted the nunber of postconviction petitions
that he could file under Title 7 of the Crimnal Procedure Article,
and because in any event the tinme for filing a petition under Title
7 had expired, any further postconviction action that Trinbl e m ght
contenpl at e woul d have to be pursued under 8§ 8-201 of the Crim nal
Procedure Article, which specifically addresses postconviction
review concerning DNA evidence. The Court determ ned that no
| anguage in 88 4 or 6 of Article 27A, or in 8 8-201 of the Crim nal
Procedure Article, extends the right to the appointnment of counsel
to indigent persons who pursue postconviction proceedi ngs under
8§ 8-201. The Court declined to extend, by judicial interpretation,
the right to the appointnment of postconviction counsel to such
cases.

James Russell Trinble v. State of Mryland, No. 1134, Septenber
Term 2003, filed May 7, 2004. pinion by Smth, J. (retired,
speci al ly assigned).
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WORKERS' COVPENSATI ON ACT - DEPENDENT SPOUSE BENEFITS - L. E. 8§ 9-
503; L.E. 8 9-610 - SURVIVING DEPENDENT - COMBI NED BENEFI TS -
OFFSET PROVI SI ONS - OCCUPATI ONAL DI SEASE - STATUTORY CONSTRUCTI ON
- PURSUANT TO L.E. 8 9-503, WHEN A FIREFIGATER DIED FROM AN
OCCUPATI ONAL DI SEASE, THE SURVIVING SPOUSE IS NOT ENTITLED TO
RECOVER COMBINED SERVICE PENSION BENEFITS AND COVPENSATI ON
BENEFI TS. | NSTEAD, THE OFFSET PROVISIONS OF L.E. § 9-610 APPLY.

Facts: Ernest Johnson served as a firefighter for Baltinore
City for thirty-two years. He was di agnosed with colon cancer in
January 1993, while still enployed as a firefighter, and succunbed
tothe illness on March 11, 1994. At the time of his death, Johnson
earned an average weekly wage of $989.75. The parties agreed that
M's. Johnson was wholly dependent upon her husband, and that M.
Johnson’ s cancer constituted an occupational disease under L.E. 8§
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9-503(c).

M's. Johnson received a service pension benefit of $603.90
foll owi ng her husband's death. Ms. Johnson | ater filed a Wrkers’
Conpensation claimto recover conpensation benefits under L.E § 9-
503(e). The Workers’ Conpensati on Conm ssion awarded Ms. Johnson
additional benefits. The circuit court affirmed.

Hel d: Reversed. The Court of Special Appeals concluded that
L.E. 8 9-503 did not apply and that the provisions of L.E. § 9-610
governed Ms. Johnson’s claim L.E. 8 9-503 provides special
treatnment for certain public safety enployees. In regard to a
firefighter with a specified occupational disease, of which rectal
cancer is one, L.E. 8 9-503(e) permts a public safety enpl oyee
simultaneously to collect workers’ conpensation benefits and
retirement benefits, up to a maxi num that does not exceed the
wor ker’s weekly wage. L.E. 8 9-610 provides that dependents of
gover nment workers may recover pension benefits in the sane anount
as paid to the enployee before the enpl oyee s death.

The Court considered whether L.E. 8 9-503(e) extended to a
survi ving, dependent spouse of a deceased firefighter who died from
an occupati onal disease recognized by L.E. §8 9-503(c). The Court
concl uded that, pursuant to the rules of statutory construction,
L.E. 8 9-503 does not apply to dependents. The Court conpared the
| anguage of L.E. 8§ 9-503 with L.E. 8§ 9-678, which specifically
provided for paynment of benefits to “individuals ... wholly
dependent on a deceased covered enpl oyee at the tine of death,” and
concluded that the legislature could have included a simlar
provision if it intended for L.E. 8 9-503(e) to extend to
dependents. The provision includes no such | anguage, however. The
Court concluded that no anbiguity was present in L.E. 8 9-503(e),
and thus it did not apply to dependents of deceased public safety
enpl oyees. Rather, the set off provisions of L.E. 8 9-610 appli ed.

Mayor and City Council of Baltinmore Cty v. Ernest A. Johnson, No.
1061, Septenber Term 2003, filed April 23, 2004, by Hol |l ander, J.
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