COURT OF APPEALS STANDI NG COW TTEE
ON RULES OF PRACTI CE AND PROCEDURE

M nutes of a neeting of the Rules Commttee held at the
Sheraton International Hotel, BW Airport, 7032 El m Road,

Maryl and on January 3, 2003.

Menbers present:

Hon. Joseph F. Mirphy, Jr., Chair
Linda M Schuett, Esq., Vice Chair

Lowel | R Bowen, Esq. Hon. Wlliam D. M ssouri

Al bert D. Brault, Esq. Hon. John L. Norton, 111
Robert L. Dean, Esq. Anne C. (gl etree, Esq.

Hon. Janmes W Dryden Debbie L. Potter, Esq.

Hon. Ellen M Heller Larry W Shipley, derk
Harry S. Johnson, Esq. Melvin J. Sykes, Esq.

Ri chard M Karceski, Esq. Roger W Titus, Esq.

Robert D. Klein, Esq. Del. Joseph F. Vallario, Jr.
Joyce H. Knox, Esq. Robert A. Zarnoch, Esg.

| n attendance:

Sandra F. Haines, Esq., Reporter

Sherie B. Libber, Esq., Assistant Reporter

Allan J. G bber, Esqg.

Kat hl een Masterton, Esq., Ofice of the Attorney Ceneral

Prof essor John A Lynch, University of Baltinore School of Law

Kell ey O Connor, Court Information Ofice

Steven P. Lemmey, Esq., Investigative Counsel, Comm ssion on
Judicial Disabilities

El i zabeth B. Veronis, Esq., Court Information Ofice

Sally W Rankin, Adm nistrative Ofice of the Courts

Tyson Bennett, Esq., Maryland State Bar Association

The Chair convened the neeting. He w shed the Rul es
Comm ttee nenbers a happy new year. He said that the m nutes of

t he neetings of Septenber 6, 2002 and October 11, 2002 had been



distributed, including an errata sheet pertaining to both sets of

m nutes, and he asked if there were any additions or corrections

to these mnutes. M. Klein responded that he had prepared a

correction sheet for page 54 of the Cctober mnutes. He noved

that the Septenber m nutes be approved as presented and that his
suggest ed changes be nmade to the COctober m nutes. The notion was
seconded, and it carried unani nously.

Agenda Item 1. Consideration of certain proposed rul es changes
pertaining to Title 6, Settlenent of Decedents’ Estates -
Amendnents to: Rule 6-105 (Definitions), Rule 6-122
(Petitions), Rule 6-209 (Notice of Appointnment), Rule 6-211
(Proceedings After Publication) Rule 6-461 (Applicability of
Title 2 Rules), New Rule 6-464 (Transfer of Jurisdiction to

Circuit Court), and New Rule 6-465 (Striking of Notice of
Appeal by O phans’ Court)

M. Sykes told the Commttee that the amendnents to the
Probate Rules were the result of suggestions nade by consultants
to the Probate and Fiduciary Subcommi ttee.

M. Sykes presented Rule 6-105, Definitions, for the

Conm ttee’'s consi deration.

MARYLAND RULES OF PROCEDURE
TITLE 6 - SETTLEMENT OF DECEDENTS ESTATES

CHAPTER 100 - GENERAL PROVI SI ONS

AMEND Rul e 6-105 to nodify the
definition of “certified nmail” to drop the
requi renent of delivery being restricted to
t he addressee and to add a definition of
“petition,” as foll ows:



Rul e 6-105. DEFI N TI ONS

The definitions contained in Code,
Estates and Trusts Article, 81-101 apply in
this Title. The follow ng definitions al so

appl y:
(a) Certified Mail

"Certified mail" nmeans mail deposited
with the United States Postal Service as
restr+eted—deHvery—+at-t- W th postage
prepai d- and return recei pt requested;
addressed—to—the—addressee—at—the—address

I I I ter—wit-h—deh
restreted—to—the—addressee.

Cross reference: Code, Estates and Trusts
Article, 81-103 (a).

(b) derk

"Clerk" when used in any rule
incorporated by reference into this Title
means the register of wills.

(c) Code

"Code" means the Annotated Code of
Public General Laws of Maryland as fromtine
to time amended.

(d) Person

"Person" includes any individual,
partnership, joint stock conpany,
uni ncor por at ed associ ati on or society,
muni ci pal or other corporation, the State,
its agencies or political subdivisions, any
court, or any other governnental entity.

(e) Petition

“Petition” neans an application to the
court, including a notion, for an order.
Committee note: Although the caption of an
application to the court is not as inportant
as its content, the definition of “petition”
is not neant to refer to all notions in Title
2, but only to those pernmitted to be filed
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pursuant to Title 6.

Rul e 6-105 was acconpani ed by the followi ng Reporter’s Note.

The consultants to the Probate/Fiduciary
Subconm ttee are requesting that the

definition of “certified mail” in section (a)
of Rule 6-105 be conforned to the definition
of “certified mail” in Rule 1-202,

Definitions. The change woul d del ete the
requi renent that the delivery of certified
mail is restricted to delivery to the
addressee. This will save probate estates
nmoney because the requirenent that the mai
nmust be delivered only to the addressee is a
nore expensive nailing procedure. The
consul tants point out that often the U S.
Post Ofice is not even able to effectuate
the directed addressee procedure, so the
nodi fied procedure may result in nore
deliveries of the certified mail. The Rules
that refer to “certified mail” include: Rules
6- 105, 6-125, 6-210, 6-302, 6-317, 6-412, 6-
432, and 6-452.

The consultants al so request that a
definition of “petition” be added to the
Rul e. Many papers filed in orphans’ court
are captioned either as a “notion” or as a
“petition.” The addition of the definition
of the word “petition” is to nake clear that
either option is acceptable.

M. Sykes expl ained that the Subcommittee is proposing to
elimnate the requirenent in section (a) that the term*“certified
mai | ” must include restricted delivery to the addressee. The
purpose of this change is to elimnate the expense of delivery to
the addressee only, and to elimnate the frustration of being
unable to deliver the nmail to the addressee only. By consensus,

the Comm ttee approved the change to section (a).

M. Sykes pointed out that a new section (e) is being
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proposed to clarify that a request to the court for action
couched in terns of a “notion” instead of a “petition” is
acceptable. The change is cosnetic. The Vice Chair commented
that this change is not necessary, because section (a) of Rule
6- 108, Register of WIlls -- Acceptance of Papers, provides that a
register of wills shall not refuse to accept for filing any paper
on the ground that it is not in the formnmndated by a Rule. M.
Sykes remarked that the addition of section (e) to Rule 6-105
woul d be useful — sonetinmes the orphans’ court consists of
| aymen who are not | awers, and the new provision will nake it
clear that a notion is equal to a petition. The Vice Chair
expressed the view that the Commttee note is confusing. M.
Sykes responded that the Commttee note clarifies that the
notions referred to in the Rule are Title 6 notions. The Chair
suggested that section (e) could begin as follows: *“For purposes
of this title, ‘petition’” nmeans an application ...”. M. Sykes
said that the Style Subcomm ttee can redraft this provision, and
the Commttee note will clarify it. The Commttee approved the
Rul e as presented, subject to style changes.

M. Sykes presented Rule 6-122, Petitions, for the

Conm ttee’'s consi deration.

MARYLAND RULES OF PROCEDURE
TITLE 6 - SETTLEMENT OF DECEDENTS ESTATES

CHAPTER 100 - GENERAL PROVI SI ONS

AMEND Rul e 6-122 by addi ng a paragraph
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to the end of section (a) before the
affirmati on clause and by addi ng new sections
(c) and (d), as follows:

Rul e 6-122. PETITI ONS

(a) Initial Petition fer—Probate
The Initial Petition fer—Proebate shall be in the foll ow ng
form
I N THE ORPHANS' COURT FOR

(OR) . MARYLAND

BEFORE THE REG STER OF W LLS FOR

| N THE ESTATE OF: ESTATE NO
FOR:

[ ] REGULAR ESTATE [ ] SMALL ESTATE [ ] WLL OF NO [ ] LIMTED
PETI TI ON FOR PRGBATE PETI TI ON FOR ESTATE ORDERS
ADM NI STRATI ON Estate  ADM NI STRATI ON Conpl et e Conpl et e
val ue in excess of Est at e val ue of itens 2 item?2 and
$30, 000. (If spouse $30, 000 or |ess. and 5 attach
s sole heir or (I'f spouse is Schedule C
| egatte, $50, 000.) sole heir or
Conpl ete and attach | egat ee, $50, 000.)

Schedul e A Conmpl ete and attach
Schedul e B.

The petition of:

Name Addr ess
Name Addr ess
Name Addr ess




Each of us states:

1. | am(a) at least 18 years of age and either a citizen of
the United States or a pernanent resident alien spouse of the
decedent or (b) a trust conpany or any other corporation

authorized by law to act as a personal representative.

2. The Decedent, , \Was

domciled in ,
(County)

State of and di ed on

the __ day of : , at

(pl ace of death)
3. If the decedent was not domciled in this county at the
time of death, this is the proper office in which to file this

petition because:

4. | amentitled to priority of appointnent as personal
representative of the decedent's estate pursuant to 85-104 of the

Estates and Trusts Article, Annotated Code of Maryl and because:

and I am not excluded by 85-105 (b) of the Estate and Trusts
Article, Annotated Code of Maryland from serving as personal
representative.

5. | have nmade a diligent search for the decedent's will and
to the best of ny know edge:

[ ] none exists; or



[ ] the wll dated (i ncluding codicils,

if any, dated )

acconpanying this petition is the last will and it cane into ny

hands in the foll ow ng manner:

and the nanes and | ast known addresses of the w tnesses are:

6. Oher proceedings, if any, regarding the decedent or the

estate are as foll ows:

7. If any information required by paragraphs 2 through 6 has

not been furnished, the reason is:

8. If appointed, | accept the duties of the office of
personal representative and consent to personal jurisdiction in
any action brought in this State against ne as personal
representative or arising out of the duties of the office of
personal representative.

WHEREFORE, | request appointnent as personal representative of
the decedent's estate and the following relief as indicated:

[ ] that the will and codicils, if any, be admtted to

adm ni strative probate;
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[ ] that the will

judi ci al probate;

[ ] that the will

[ ]

and codicil s,

and codicil s,

that only a limted order

if any, be admtted to

if any, be filed only;

be issued;

[ ]

that the follow ng additiona

relief be granted:

| solemmly affirmunder the penalties of perjury that the

contents of the foregoing petition are true to the best of ny

know edge, information, and belief.
At t or ney Petitioner Dat e
Addr ess Petitioner Dat e
Petitioner Dat e
Tel ephone Nunber Tel ephone Nunber (optional)

IN THE ORPHANS' COURT FOR
(OR)

,  MARYLAND

BEFORE THE REG STER OF W LLS

I N THE ESTATE OF:

FOR

ESTATE NO.




SCHEDULE - A

Regul ar Estate

Esti mat ed Val ue of Estate and Unsecured Debts

Personal property (approximate value) .......... $

Real property (approximate value) .............. $

Val ue of property subject to:

(a) Direct Inheritance Tax of __ % ......... $
(b) Collateral Inheritance Tax of __ % ...... $
Unsecured Debts (approximate amount) ......... $

| solemmly affirmunder the penalties of perjury that the
contents of the foregoing schedule are true to the best of ny

know edge, information, and belief.

At t or ney Petitioner Dat e
Addr ess Petitioner Dat e
Petitioner Dat e

Tel ephone Nunber Tel ephone Nunber (optional)

(FOR REG STER S USE)
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Saf ekeeping Wlls Custody Wl s

Bond Set $ Deput y

I N THE ORPHANS' COURT FOR

(OR) . MARYLAND

BEFORE THE REG STER OF WLLS FOR
I N THE ESTATE OF:

ESTATE NO.

SCHEDULE - B

Smal| Estate - Assets and Debts of the Decedent

1. | have nade a diligent search to discover all property
and debts of the decedent and set forth bel ow are:

(a) Alisting of all real and personal property owned by the
decedent, individually or as tenant in common, and of any other
property to which the decedent or estate would be entitl ed,

i ncl udi ng descriptions, values, and how t he val ues were

det er m ned:

(b) Alisting of all creditors and clainmants and the amounts

cl ai med, including secured*, contingent and di sputed cl ai ns:

2. Al'lowabl e funeral expenses are $ ; Statutory
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fam |y all owances are $ ; and expenses of

adm nistration clained are $

3. Attached is a List of Interested Persons.

4. | acknow edge that, after the expiration of the tine for

filing clainse and subject to the statutory order of priorities

and the resolution of disputed clains by the parties or the

court, | shall (1) pay all proper clains**, expenses, and

al |l owances not previously paid; (2) if necessary, sell property

of the estate in order to do so; and (3) distribute the remaining

assets of the estate in accordance with the will, or if none,

with the intestacy laws of this State.

¥

Per sonal Representative

*NOTE: 85-601 (d) of the Estates and Trusts Article, Annotated
Code of Maryland "For the purpose of this subtitle - value is
determ ned by the fair market value of property | ess debts of
record secured by the property as of the date of death, to the
extent that insurance benefits are not payable to the lien hol der
or secured party for the secured debt."

**NOTE: Proper clains shall be paid pursuant to the provisions of
Code, Estates and Trusts Article, 888-104 and 8-105.

| solemmly affirmunder the penalties of perjury that the
contents of the foregoing schedule are true to the best of ny

know edge, information, and belief.

Att or ney Petitioner Dat e

Addr ess Petitioner Dat e
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Petitioner Dat e

Tel ephone Nunmber Tel ephone Nunber (optional)

| N THE ORPHANS' COURT FOR

(OR) . MARYLAND

BEFORE THE REG STER OF WLLS FOR

| N THE ESTATE CF:

ESTATE NO

SCHEDULE - C

Request for Limted O der

[ ] To Locate Assets

[ 1 To Locate W

1. The Limted Oder is necessary for the follow ng

reasons.

2. | amentitled to the issuance of a limted order

because | am

[ ] a nonminated personal representative or

[ ] a person interested in the proceedi ngs by reason of

13



The reason why a linmted order should be granted i s because

| solemly affirmunder the penalties of perjury that the

contents of the foreqgoing schedule are true to the best of ny

know edge, information, and belief. | further acknow edge that

this order may not be used to transfer assets.

Att or ney Petitioner Dat e
Addr ess Petitioner Dat e
Petitioner Dat e

Tel ephone Nunber Tel ephone Nunber (optional)

(b) O her Petitions
(1) Cenerally
Except as otherwi se provided by the rules in this Title
or permtted by the court, an—-apptH-eationtothe—court—For—an
or-der—shatH—be—by—pet+tt+on—fHtedwththeregrster—Fhe and

unl ess made during a hearing or trial, a petition shall be in

witing, shall set forth the relief or order sought, and shal
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state the legal or factual basis for the relief requested, and

shall be filed with the Register of WIlls. The petitioner may

serve on any interested person and shall serve on the personal
representative and such persons as the court may direct a copy of
the petition, together with a notice informng the person served
of the right to file a response and the tinme for filing it.
(2) Response
Any response to the petition shall be filed within 20
days after service or wwthin such shorter tinme as may be fixed by
the court for good cause shown. A copy of the response shall be
served on the petitioner and the personal representative.
(3) Oder of Court
The court shall rule on the petition and enter an
appropri ate order.

Cross reference: Code, Estates and Trusts Article, 882-102 (c),
2-105, 5-201 through 5-206, and 7-402.

(c) Limited Oder to Locate Assets

Upon the filing of a verified petition pursuant to Rule 6-

122 (a), the orphans’ court nmay issue a limted order to search

for assets titled in the sole nane of a decedent. The petition

shall contain the nane, address, and date of death of the

decedent and a statenent as to why the linmted order is

necessary. The limted order to |l ocate assets shall be in the

follow ng form

| N THE ORPHANS' COURT FOR

(OR) . MARYLAND
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BEFORE THE REG STER OF WLLS FOR

| N THE ESTATE CF:

QUALI FI ED ORDER NO.

LIM TED ORDER TO LOCATE ASSETS

Upon the foregoing petition by a person interested in the

proceedings, it is this day of

by the O phans’ Court of

(county), Maryl and, ordered that:

1. The following institutions shall disclose to

the assets and the val ues

(Nanme of petitioner)

thereof, titled in the sole nane of the above decedent:

(Nane of financial institution) (Nane of financial institution)

(Nane of financial institution) (Nane of financial institution)

(Nane of financial institution) (Nane of financial institution)

2. TH S ORDER MAY NOT' BE USED TO TRANSFER ASSETS.

(d) Limited Oder to Locate WII

Upon the filing of a verified petition pursuant to Rule

6-122 (a), the orphans’ court may issue a limted order to a

financial institution to enter the safe deposit box of a decedent

in the presence of the Reqgister of WIlls or the Register’'s

aut hori zed deputy for the sole purpose of locating the decedent’s

will, and if it is located, to deliver it to the Reqgister of
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WIlls or the authorized deputy. The limted order to |locate a

will shall be in the following form

| N THE ORPHANS' COURT FOR

(OR) . MARYLAND

BEFORE THE REG STER OF WLLS FOR

| N THE ESTATE CF:

LI M TED ORDER NO

LIMTED ORDER TO LOCATE WLL

Upon the foregoing Petition, it is this day of

, by the O phans’ Court of

(County), Maryland, ordered that:

| ocat ed at

(Name of financial institution)

enter the

(Addr ess)

safe deposit box titled in the sole nane of

, in the presence of

(Nane of decedent)

the Reqgister of WIlls or the Reqgister’s authorized deputy for the

sol e purpose of locating the decedent’s will, and if the will is

| ocated, deliver it to the Reqgister of WIIs.

Committee note: This procedure is not exclusive. Banks can rely
on this or on the procedure set out in Code, Financial
Institutions Article, 812-603.

Rul e 6-122 was acconpani ed by the follow ng Reporter’s Note.
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A conmittee of consultants to the
Probat e/ Fi duci ary Subcommittee is
recomendi ng a reorgani zati on of Rule 6-122
to include a section pertaining to limted
orders, which are already in use in many
jurisdictions. To put this into place,
changes to section (a) are being proposed
that would add (1) a new colum |isting
“l'imted orders,” as a choice on the petition
whi ch woul d now be titled as “Petition”
instead of “Petition for Probate” and (2) a
new listing in the “wherefore” clause at the
end of the initial petition. New sections
(c) and (d) and the pertinent forns
pertaining to limted orders woul d be added.

Al l an G bber, Esq., one of the
consul tants, noted that in nany cases, the
regi sters are not able to close an estate
because the personal representative has not
i ndi cated whether all of the clains have been
pai d and whether distribution of the estate
has been made. The | anguage added by the
probate consultants to section (a) after the
proposed Schedule C and before the
affirmati on clause provides for the personal
representative to acknow edged that he or she
has perfornmed all of the necessary duties, so
that the register can close an estate after
the expiration of the time for filing clains.
The | anguage in the acknow edgnent paragraph
is derived fromsection (a) of Rule 6-211,
Proceedi ngs After Publication.

M. Sykes pointed out that section (a) has been changed,
because the first petition filed in a probate estate is not
al ways a petition for probate. The Subcomm ttee recomends
adding the word “initial” before the word “petition.” M. Sykes
poi nted out that under the caption “REGULAR ESTATE PETI TI ON FOR
ADM NI STRATION,” the word “legatee” is msspelled. Besides the

original three categories, it is also possible that a petition

could ask for alimted order to search for a safe deposit box or
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for awll. The hope is that petitioners wll be handed a
separate formpertaining to the appropriate request. A reference
to alimted order has been added to the list of relief that the
personal representative may request. This appears after the
sentence beginning with the word “WHEREFORE. ”

M. Sykes noted that a significant amendnent to the Rule is
item#4 in Schedule B. The new | anguage acknow edges all of the
duties of the personal representative and is designed to take the
pl ace of the certificate of conpliance filed pursuant to Rule
6- 211, Proceedings After Publication. Many personal
representatives are not filing these certificates. The new
| anguage clarifies that the personal representative's duties are
subject to the statutory order of priorities and the resolution
of disputed clains by the parties. Schedule Cis new, providing
a formfor requesting a limted order to |locate assets or to
|ocate a will. M. Sykes pointed out that the formstates at the
beginning: “The limted order is necessary for the follow ng

reasons...,” and it also provides “The reason why a limted order
shoul d be granted is because ...”. It is not necessary to have
both of these provisions. The Style Subcommttee can redraft
Schedul e B, deleting one of these. The Commttee agreed by
consensus to M. Sykes’ suggestion.

Section (b) adds the concept that a notion nmade during a
hearing or trial is exenpted fromthe requirenent that it be in

witing, and it adds the requirenment that a petition shall be

filed with the Register of WIlIs.
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Section (c) is new. It prescribes the formfor the limted
order to |l ocate assets. The formnmakes it clear that it is not
used to transfer assets.

Section (d) prescribes the formfor the [imted order to
|ocate a will. There is another statutory procedure set out in
Code, Financial Institutions Article, 812-603 that nmay be used to
obtai n access to bank safe deposit boxes, and the new provision
clarifies that it is not exclusive. The arrangenent generally is
voluntary, as long as the bank is wlling to cooperate. |If the
bank is not willing, the petitioner nmay need a court order.

The Chair suggested that in item4, at the end of Schedul e
B, the first three words, “I acknow edge that,” should be del et ed
so that the paragraph begins: “After the expiration of the tine

| shall ... .” The deletion nmakes it clear that the

paragraph is a pledge by the personal represenative. The
Comm ttee agreed by consensus to this change.

The Comm ttee approved the Rul e as anended.

M. Sykes presented Rul e 6-209, Notice of Appointnent, for

the Commttee’ s consi derati on.

MARYLAND RULES OF PROCEDURE

TITLE 6 - SETTLEMENT OF DECEDENTS ESTATES
CHAPTER 200 - SMALL ESTATE

AMEND Rul e 6-209 (a) to change the tine

for filing an objection to the probate of a
will, as foll ows:
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Rul e 6-209. NOTI CE OF APPO NTMENT

(a) Notice

When notice of appointnent is required
to be published by the order of the register,
t he personal representative shall file the
notice in duplicate in the follow ng form

(FI LE | N DUPLI CATE)

TO ALL PERSONS | NTERESTED I N THE ESTATE OF

Notice is given that

(name and address of
att or ney)
SMALL ESTATE
NOTI CE OF APPO NTMENT

Est at e No.

NOTI CE TO CREDI TORS
NOTI CE TO UNKNOMWN HEI RS

(nane and address)

was on

representative of the small estate of

who di ed on

appoi nt ed

(date)

per sona

(date)

-21-
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Further information can be obtained by review ng the estate
file in the office of the Register of WIls or by contacting the
personal representative or the attorney.

Al l persons having any objection to the appointnent (er—to

the—probate—of—the—decedent—s—wt++) shall file their objections

with the Register of WIls wthin 30 days. Al persons having an

objection to the probate of the will shall file their objections

with the Register of WIls within six nonths after the date of

publication of this Notice.

Al'l persons having clains agai nst the decedent nust serve
their clains on the undersi gned personal representative or file
themwith the Register of WIls with a copy to the undersigned on
or before the earlier of the follow ng dates:

(1) Six nmonths fromthe date of the decedent's death, except
if the decedent died before Cctober 1, 1992, nine nonths fromthe
date of the decedent's death; or

(2) Thirty days after the personal representative mails or
ot herwi se delivers to the creditor a copy of this published
notice or other witten notice, notifying the creditor that the
claims will be barred unless the creditor presents the claim
within thirty days fromthe mailing or other delivery of the
notice. Any claimnot served or filed within that tinme, or

any extension provided by law, is unenforceable thereafter.
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Per sonal Representative(s)
True Test Copy

Nane and Address of Register
of WIlls for

Name of newspaper designated by personal representative:

(b) Modification of Form

If the initial appointnment is nade
under judicial probate, this formmy be
nodified to delete reference to the notice of
the right to object to the appointnment of the
personal representative or to the probate of
the decedent's will, as applicable.

(c) Publication

The regi ster shall cause the notice to
be published once in a newspaper of general
circulation in the county of appointnent.

(d) Certificate of Publication

Wthin 60 days after publication, the
personal representative shall cause to be
filed with the register a certification that
t he requi red newspaper notice has been
publ i shed.

Cross reference: Code, Estates and Trusts
Article, 887-103 and 5-604 (b); Rule 6-401.

Rul e 6-209 was acconpani ed by the follow ng Reporter’s Note.

The consultants to the Probate
Subconmi ttee recomrend changing the tine
period for filing an objection to the probate
of a will because the existing 30-day period
is inconsistent with Code, Estates and Trusts
Article, 85-207, which provides for six
nmonths to file a caveat proceeding.
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M. Sykes explained that the suggested change is to section
(a). The consultants requested this change, because the 30-day
period for objecting to the probate of a will is inconsistent
with Code, Estates and Trusts Article, 85-207. The new | anguage
changes the tine for filing an objection to within six nonths
after the date of notice of publication. The anmendnent will put
the admnistration of a small estate on a par wwth a regul ar
estate as to the tinme for objecting to the probate of the wll.

M. Sykes noted that Code, Estates and Trusts Article, 85-
607, Applicability of Qther Provisions of Article, provides:
“Except to the extent inconsistent wwth the letter and spirit of
this subtitle, all other provisions of the estates of decedents
| aw shal |l be applicable to a small estate.” M. Sykes observed
t hat anot her approach would be to strike the parenthetical
| anguage, “or to the probate of the will,” and add a Conm ttee
note referring to Code, Estates and Trusts Article, 885-207 and
5-607.

The Vice Chair asked about the notice in the newspaper.
M. G bber answered that w thout the proposed new | anguage,
peopl e reading the notice in the newspaper woul d be confused.
M. Sykes suggested that the | anguage providing that objections
to the appointnment of the personal representative nust be filed
within 30 days should be retained. The |anguage within the
par ent heses shoul d be stricken, and the new | anguage left in.
The Vice Chair inquired as to the neani ng of the | anguage

providing for the filing of objections wwthin 30 days. The Rule
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currently provides that objections should be filed within 30 days
after the date of publication of the notice. M. Sykes conmented
that the Style Subcommttee can redraft this | anguage. The
Commi ttee approved the Rule as presented subject to restyling to
add in the |l anguage “after the date of publication of this
Notice” after the 30-day tine period.

M. Sykes presented Rule 6-211, Proceedi ngs After

Publication, for the Conmmttee’'s consideration.

MARYLAND RULES OF PROCEDURE
TITLE 6 - SETTLEMENT OF DECEDENTS ESTATES

CHAPTER 200 - SMALL ESTATE

AMEND Rul e 6-211 by del eting sections
(b) and (d), as follows:

Rul e 6-211. PROCEEDI NGS AFTER PUBLI CATI ON

(a) Paynents and Distribution

After the expiration of the time for
filing clains and subject to the statutory
order of priorities and the resol ution of
di sputed clains by the parties or the court,
t he personal representative shall (1) pay al
proper clainms, expenses, and all owances not
previously paid; (2) if necessary, sel
property of the estate in order to do so; and
(3) distribute the remaining assets of the
estate in accordance with the will or, if
none, with the intestacy |laws of this State.
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ey (b) njections and Di sputed C ai ns

(bj ections or disputed clains that
have not been resolved or settled by
agreenent nmay be pursued by the objecting
party or claimant before the court. The
court shall decide the objection or dispute
after a hearing and shall direct paynent from
the estate of all proper clains, expenses and
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al l omances not previously paid, direct
distribution of the net estate in accordance
with the will or, if none, with the intestacy
laws of this State, and take any action it
deens necessary.

Cross reference: Code, Estates and Trusts
Article, 85-604 (b).

Rul e 6-211 was acconpani ed by the follow ng Reporter’s Note.

The addition of the |anguage in section
(a) of Rule 6-122, which provides for the
personal representative to acknow edge that
he or she has perforned all of the duties
necessary to term nate probate of an estate,
el imnates the necessity of the personal
representative to file a certificate of
conpliance and a suppl enental certificate of
conpliance. The consultants to the
Probat e/ Fi duci ary Subcommittee therefore are
recomendi ng that sections (b) and (d) be
deleted fromRule 6-211. The consultants
poi nt out that often personal representatives
are failing to file these certificates of
conpliance under the current system

M. Sykes expl ained that the Subcommittee is proposing to
delete the requirenent that a certificate of conpliance be filed
because it is being replaced by the pledge in Rule 6-122. It
will elimnate a futile requirenent. The Chair asked if the

orphans’ court judges and the registers of wills are in agreenent

with this. M. G bber answered that they were the ones who
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initiated this change. The Committee approved the Rule as
present ed.
M. Sykes presented Rule 6-461, Applicability of Title 2

Rul es, for the Commttee’'s consi deration.

MARYLAND RULES OF PROCEDURE
TITLE 6 - SETTLEMENT OF DECEDENTS ESTATES
CHAPTER 400 - ADM NI STRATI ON OF ESTATES
AMEND Rul e 6-461 to provide for the

applicability of certain Rules in Title 2, as
fol |l ows:

Rul e 6-461. APPLICABILITY OF TITLE 2 RULES

(a) Discovery Rules
Di scovery in accordance with the rules
in Title 2, Chapter 400 is available in any
court proceeding on a contested matter.

(b)  Summary Judgnent

Rule 2-501 shall apply to a proceedi ng
in the orphans’ court.

(c) Motions to Alter, Anend, or Revise a
Fi nal O der

Rul es 2-534 and 2-535 shall apply to a
final order issued by the orphans’ court.

tb)y (d) Oher Rules

In any proceeding in which an issue of
law or fact is in controversy, the court, on
petition of a party or on its own notion and
after notice to all persons who may be
af fected by the proceeding and an opportunity
to be heard, may apply other rules in Title
2. The petition and notice shall state the
specific rules in Title 2 that the court is
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requested to apply.
Cross reference: Code, Estates and Trusts
Article, 82-104 (a).
Rul e 6-461 was acconpani ed by the follow ng Reporter’s Note.
The consultants to the Probate/Fiduciary
Subconmi ttee recomrend t he addition of
sections (b) and (c) to Rule 6-461 to clarify
that notions for sunmary judgnment and notions
to alter, anmend, or revise a final order may
be filed in the orphans’ court wthout the
necessity of followi ng the procedures in
section (d).

M. Sykes explained that the addition of two new sections to
the Rule incorporates the procedures of Title 2 that are
appropriate for Title 6, including sunmary judgnment and notions
to alter, anmend, or revise a final order

The Vice Chair pointed out that Rules 2-534, Mdtion to Alter
or Amend a Judgnent -- Court Decision, and 2-535, Revisory Power,
both contain a tinme frame after the entry of judgnent. How does
that apply to Rule 6-461? Does the orphans’ court enter a final
order like the circuit court? M. G bber answered affirmatively.
M. Sykes questioned as to whether there is a probate rule which
provides the tinme period for when a judgnent becones effective.
The Vice Chair answered that Rule 6-171, Entry of Order or
Judgnent, provides that the date that the register enters an
order or judgnment in witing on the file jacket, on a docket
within the file, or in a docket book, is the date of the order or

j udgnent . The Vice Chair suggested that the new | anguage of

section (c) could provide that Rules 2-534 and 2-535 apply to
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orders entered pursuant to Rule 6-171. This would cure the
problemw th the new | anguage. The Comm ttee agreed by consensus
with the Vice Chair’s suggestion and approved the Rule as
anended, subject to style changes to section (c).

M. Sykes presented Rule 6-464, Transfer of Jurisdiction to

Circuit Court, for the Commttee' s consideration.

MARYLAND RULES OF PROCEDURE
TITLE 6 - SETTLEMENT OF DECEDENTS ESTATES
CHAPTER 400 - ADM NI STRATI ON OF ESTATES

ADD new Rul e 6-464, as foll ows:

Rul e 6-464. TRANSFER OF JURI SDI CTION TO
Cl RCU T COURT

(a) GCenerally

Any interested person may file a
nmotion to transfer jurisdiction fromthe
orphans’ court to the circuit court in the
county in which the estate is being probated.

(b) Staying of Ophans’ Court Orders

Upon the filing of the notion, the
circuit court nmay stay any orders of the
orphans’ court, pending a determ nation by
the circuit court as to whether it wll
assune jurisdiction.

(c) Gounds for Transferring Jurisdiction
In making the determnation as to
whether to transfer jurisdiction, the circuit
court shall consider:

(1) whether the parties have been
af forded conpl ete and adequate relief;
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(2) whether the distribution of assets is
conpl i cated; and

(3) if the assunption of jurisdiction can
prevent a multiplicity of |awsuits.

(d) Transfer of File to Crcuit Court

If the circuit court assumnes
jurisdiction over the estate, the Register of
WIlls shall transfer the file to the circuit
court, and all subsequent pleadi ngs and
papers shall be filed in the circuit court.

(e) Audit of Adm nistration Accounts
After the circuit court assunes
jurisdiction over the estate, within the
court’s discretion, the Register of WIlls
shall continue to audit adm nistration
accounts.
(f) Limtations and Tine Periods
Al applicable limtations and tine
periods of Title 6 shall apply to the
pr oceedi ng.

Source: This Rule is new.

Rul e 6-464 was acconpani ed by the followi ng Reporter’s Note.
Al'l an G bber, Esqg., pointed out a gap in
the Probate Rules. There needs to be a
procedure for transferring jurisdiction to a
circuit court when the orphans’ court has

failed to provide the necessary relief in a
probate matter. New Rule 6-464 cl oses the

gap.

M. Sykes told the Commttee that Rule 6-464 had generated
sone dissent wthin the Subcomnmttee. The Rule is new and is
bei ng proposed to fill a gap in the Probate Rul es, which do not
contain a procedure for transfer of jurisdiction to the circuit

court in a matter in which the orphans’ court failed to provide
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t he necessary relief. M. Sykes comented that he was not sure
that this gap exists. The Honorable Theresa Lawl er, Chief Judge
of the O phans’ Court for Baltinore County and a consultant to
the Subcomm ttee, was concerned that the Rul e woul d encourage
people to junp to judgnent about the ability of the orphans’
court. M. Sykes said that as he reads the law, the question is
not whet her the orphans’ court failed to provide the necessary
relief due to inability or lack of understanding. The question
is whether the orphans’ court has the power to provide the
necessary relief. The circuit court has jurisdiction if the
orphans’ court is unable to grant effective relief due to the
[imted powers of the orphans’ court. Jurisdiction should
transfer if the limted powers of the orphans’ court do not
permt it to make a reasonabl e decision. The new Rule permts
anyone to ask the circuit court to take jurisdiction.

M. Sykes questioned whether jurisdiction can be conferred
upon the circuit court by rule. The Vice Chair pointed out that
section (c) provides that in deciding whether to transfer
jurisdiction, the circuit court nust consider the three factors
listed. It appears to be a power issue. The Chair suggested
that in place of the |anguage in subsection (c)(1) which reads
“the parties have been afforded,” the | anguage “the orphans’s
court has jurisdiction to grant” should be substituted.

The Chair hypot hesi zed a case where the orphans’ court is
not sure what to do, and the conflict in the matter is causing

the assets of the estate to dimnish rapidly. A party could ask
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for a wit of mandanus so that jurisdiction can be transferred.
Judge Heller remarked that in a highly contested case in
Baltinore Cty, a judge granted a notion to transfer a probate
case to the circuit court. The parties had witten to Judge
Hell er to conplain that the orphans’ court judge had done
sonething clearly contrary to law. The nmenorandumentitled
“BEquity Jurisdiction” enclosed with the neeting materials is very
hel pful. (See Appendix 1). Judge Heller noted that section (c)
of the new Rule is dictated by case law. Wen a distribution is
conplicated, case law gives the right to the parties to ask the
circuit court to take jurisdiction. The Vice Chair observed that
t he orphans’ court could make a decision, and then the parties
coul d appeal .

M. Titus said that he has had experience with conplicated
probate cases. He inquired as to whether a rule can supersede
cases and the constitutional status of orphans’ courts and
circuit courts. He expressed the view that the Rul e needs
further study. M. Sykes pointed out that the cases cited in the

menor andum i ncludi ng Noel v. Noel, 173 Md. 147 (1937), provide

that cases are transferred when the power of the orphans’ court
is inadequate to afford the parties conplete and adequate relief.
The cases are al ways couched in terns of jurisdiction. The

| egislature is better equi pped to deal with the subject of
jurisdiction. M. Sykes expressed his agreenent with M. Titus
that the Rul e needs further study.

M. G bber told the Conmttee that the purpose of the Rule
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is to address a fewlimted cases. After her initial hesitation,
Judge Lawl er eventually had agreed that the Rule would be

hel pful. It would be used only in a very few cases, when the
conplexity of the case clearly exceeds the expertise of the
orphans’ court. Over the |last few years, he has seen three or
four of these cases. Many lay judges are not trained to respond
to or to take control over conplicated |egal issues pertaining to
an estate. It is not a question of jurisdictional power; it is
that the orphans’ court is unable to deal wth the problens to be
decided in the estate. The Chair commented that in the absence
of a rule, mandanus is available to handle these situations. M.
G bber noted that when there is a petition for a wit of

mandanus, the ruling will not be pronpt. Renoving the case from
the orphans’ court to the circuit court nmeans that the circuit
court judge can take immediate control. The circuit court
clearly has jurisdiction to take the case. Historically, the
circuit court has had jurisdiction when the orphans’ court was
unable to rule.

The Vice Chair remarked that she had read the nmenorandum
but she expressed sonme confusion as to whether the transfer
situation is a matter of power issues or the inability of the
court to handle the case. Language on page 6 of the nmenorandum
states that conplex cases should be resolved in the circuit
court. M. Titus remarked that a substantial nunber of probate
cases in Montgonery County are conplex. Judge Heller commented

that Susan Whiteford, Esq., the Assistant Attorney GCeneral
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assigned to estates and trusts matters, who recently retired, and
M. G bber are of the view that the orphans’ court should
transfer the case when the issues are too conplicated for it to
handle. On the other hand, Judge Lawl er had expressed her
concerns about jurisdictional issues. Judge Heller stated that
she felt that the Rule should not go farther than the case | aw.
The Chair noted that the Rul e goes beyond the cases. Subsection
(c)(1) does not solve the problem pointed out by M. G bber. The
Chair inquired as to the neaning of the term“conplicated.” This
| anguage may open the fl oodgates of requests for transfer of
probate cases fromthe orphans’ courts to the circuit courts.

Ms. Ogletree remarked that it depends on the orphans’ court.

The Vice Chair said that she was in agreenent with
subsection (c)(3), but subsection (c)(2) causes problens. It
troubl ed the Subcommttee and is troubling the full Conmttee.
The Chair asked how the orphans’ court judges feel about this.

M. G bber answered that he had spoken with Judge Lawl er, who was
in agreenment with this |language. The ultinmate decision is by the
circuit court in agreeing to assune jurisdiction. The

Associ ation of O phans’ Court Judges wanted to add to the Rule
that the orphans’ court itself, as well as interested persons,
could also file a notion to transfer the case to the circuit
court. The Chair agreed that a case should be transferred if the
orphans’ court is too slowin making its decision, and if the
matter is very conplicated. The Vice Chair pointed out that the

tagline of section (c) is incorrect in using the word “grounds.”
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She al so noted that the Rule is placed in Title 6, but it should
be located in Title 2, because that is the circuit court in which
the notion is filed.

Judge Dryden suggested that the Rule be remanded to the
Subcomm ttee. The Chair suggested that it be considered by the
Conference of O phans’ Court Judges, the Conference of Circuit
Court Clerks, and the Conference of Crcuit Judges to see if
t hose groups agree as to when transfer is appropriate. A rule
could be drafted which would not ignore the problens, yet not
open up the floodgates to constant transfers. M. Titus observed
that the nmenorandumrefers to transfer with the parties’ consent,
but the Rule does not refer to consent. He suggested that
representatives of the organizations to which the Chair referred
should work with the Subcommttee and the consultants to redraft
the Rule. M. Brault suggested that the Subcomm ttee should be
asked to recommend | egislation pertaining to transfer of
jurisdiction fromthe orphans’ court to the circuit court, in
case any rule on this subject is later held to have no
constitutional validity, jeopardizing title to land. The Chair
stated that the Rule would be remanded to the Subcomm ttee.

M. Sykes presented Rule 6-465, Striking of Notice of Appeal

by O phans’ Court, for the Commttee’s consideration.

MARYLAND RULES OF PROCEDURE
TITLE 6 - SETTLEMENT OF DECEDENTS ESTATES

CHAPTER 400 - ADM NI STRATI ON OF ESTATES
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ADD new Rul e 6-465, as foll ows:

Rul e 6-465. STRIKING OF NOTI CE OF APPEAL BY
ORPHANS' COURT

(a) Cenerally

On notion or onits own initiative,
the orphans’ court may strike a notice of
appeal (1) that has not been filed within the
time prescribed by Rule 6-463, (2) if the
Regi ster of WIls has prepared the record
pursuant to Code, Courts Article, 8812-501
and 12-502, and the appellant has failed to
pay for the record, (3) if the appellant has
failed to deposit with the Register of WIlls
the transcript costs or filing fee required
by Code, Estates and Trusts Article, 8§2-206,
or (4) if by reason of any other neglect on
the part of the appellant the record has not
been transmtted to the court to which the
appeal has been taken within the tinme
prescribed in Code, Courts Article, 812-502.

(b) Notice

Bef ore the orphans’ court strikes a
notice of appeal on its own initiative, the
Regi ster of WIls shall serve on al
i nterested persons pursuant to Rule 6-125 a
notice that an order striking the notice of
appeal shall be entered unless a response is
filed within 15 days after service show ng
good cause why the notice of appeal should
not be stricken.

Source: This Rule is new.

Rul e 6-465 was acconpani ed by the follow ng Reporter’s Note.

Proposed new Rul e 6-465 is based upon
Rul e 7-105 and all ows the orphans’ court to
strike a notice of appeal under certain
circunstances. This will address the problem
occurring in various orphans’ courts of a
party filing a notice of appeal but then
failing to pay the required fee or to
transmt the record in a tinmely fashion
Under the existing Rules, there is no
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provi si on authorizing the orphans’ court to
strike the notice of appeal.

M. Sykes explained that the Rule is new and provides a
procedure for the orphans’ court to strike a notice of appeal if
t he appellant has not filed it on time, has not paid for the
record, or has neglected to see that the record has been
transmtted to the court on tine. The Rule tracks the |anguage
of Rule 7-105, Striking of Notice of Appeal by District Court.
Rul e 6-465 gives the orphans’ court the sane power. The Vice
Chair noted that the Rule will require sonme style changes. The
Comm ttee approved the Rule as presented, subject to changes by
the Style Subcomm ttee.

The Chair said that all of the Rules would be sent to the
Styl e Subcomm ttee except for Rule 6-464, which will be
reconsi dered by the Subcommttee. The Chair thanked M. G bber
and Ms. Masterton, the Assistant Attorney General who took M.
Whiteford s place, for their contributions to the Probate/

Fi duci ary Subcomm ttee.
Agenda Item 2. Consideration of anmendnents to Rule 16-101

(Adm ni strative Responsibility) proposed by the Conference of
Circuit Judges

The Chair presented Rule 16-101, Admi nistrative

Responsibility, for the Commttee’s consideration.
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MARYLAND RULES OF PROCEDURE
TITLE 16 - COURTS, JUDGES, AND ATTORNEYS

CHAPTER 100 - COURT ADM NI STRATI VE STRUCTURE,
JUDI CI AL DUTI ES, ETC.

AMEND Rul e 16-101 to add certain
provi sions concerning Circuit Adm nistrative
Judges and to clarify the authority of
County Admi nistrative Judges with respect to
certain matters, as follows:

Rul e 16-101. ADM NI STRATI VE RESPONSI BI LI TY

d. County Adm nistrative Judge.
1. Designation

Upon a recommendation of the Grcuit
Adm ni strative Judge, Fhe the Chief Judge of
the Court of Appeals may appoint a judge of
the Grcuit Court for any county to be County
Adm ni strative Judge of the Crcuit Court for
that county. A County Adm nistrative Judge
shall serve in that capacity at the pleasure
of the Chief Judge of the Court of Appeals.

2. Duti es.

Subj ect to the supervision of the
Chief—udge—of—theCourt—of—Appeals Crcuit
Admi ni strative Judge, a County Adm nistrative
Judge shall be responsible for the
adm ni stration of justice and for the
adm nistration of the court for that county.
The duties shall include:

(1) supervision of all judges,
of ficers, and enpl oyees of the court,
including the authority to assign judges
within the court pursuant to Rule 16-103
(Assi gnnent of Judges);

(11) supervision and expeditious
di sposition of cases filed in the court and
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the control of the trial cal endar and ot her
cal endars, including the authority to assign
cases for trial and hearing pursuant to Rule
16-102 (Chanbers Judge) and Rul e 16-202
(Assi gnnent of Actions for Trial);

(1i1) preparation of the court’s
budget ;

(iv) ordering the purchase of al
equi pnent and supplies for the court and its
ancillary services, such as master, auditor,
exam ner, court adm nistrator, court
st enographer, jury conm ssioner, staff of the
medi cal and probation offices, and al
addi tional court personnel other than
personnel conprising the Clerk of Court’s
of fice;

(v) subject to the approval of a
majority of the judges of the court,
supervi sion of and responsibility for the
enpl oynent, di scharge and cl assification of
court personnel and personnel of its
ancillary services and the mai ntenance of
personnel files. |In the event a majority of
judges is not attained in such matters, the
final decision in these matters rests with
the County Adm nistrative Judge. However,
each judge (subject to budget limtations)
shal | have the exclusive right to enploy and
di scharge the judge's personal secretary and
| aw cl erk; and

Comm ttee note: Article IV, 89, of the
Constitution gives the judges of any court
t he power to appoint officers and, thus,
requires joint exercise of the personnel
power. A simlar provision was included in
the July 17, 1967 Adm nistrative and
Procedure Regul ati on.

(vi) inplenmentation and enforcenent of
all policies, rules and directives of the
Court of Appeals, its Chief Judge, and the
State Court Adm nistrator, and performance of
any other duties necessary for the effective
adm ni stration of the judicial business of
the court and the pronpt disposition of
[itigation.
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Cross reference: See also Rule 16-102
(Chambers Judge); Rule 16-103 (Assignnent of
Judges); Rule 16-201 (Mdtion Day - Cal endar);
Rul e 16-202 (Assignnment of Actions for
Trial).

3. Power to Del egate.

(1) A County Adm nistrative Judge may
del egate to any judge, to any conmttee of
judges, or to any officer or enployee any of
the adm nistrative responsibilities, duties
and functions of the County Adm nistrative
Judge.

(ii) In the inplenentation of Code,
Crimnal Procedure Article, 86-103 and Rule
4-271 (a), a County Admi nistrative Judge may
authorize (A) with the approval of the Chief
Judge of the Court of Appeals, one or nore
judges to postpone crimnal cases on appeal
fromthe District Court or transferred from
the District Court because of a demand for
jury trial, and (B) not nore than one judge
at a tine to postpone all other crim nal
cases.

4. Single Judge Counti es.

In a county that has only one
resident judge of the Circuit Court, that
j udge shall exercise the power and authority
of a County Adm nistrative Judge.

Source: This Rule is derived from former
Rul e 1200.

Rul e 16- 101 was acconpani ed by the foll owi ng Reporter’s
Not e.

The amendnents to Rule 16-101 are
proposed at the request of the Conference of
Circuit Judges which, at its Novenber
nmeet i ng, unani nously adopted the proposed
revisions. The anmendnents (1) provide for
t he recommendation of the Grcuit
Adm ni strative Judge in the appoi ntnent
process of county adm nistrative judges, (2)
clarify the supervisory role of the Crcuit
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Adm ni strative Judge, and (3) clarify present
| anguage relating to the appoi ntnment and

di scharge of court personnel in the event a
majority of a bench is not attained in such
matters.

The Chair told the Conmttee that the Conference of Circuit
Judges proposed the changes to the Rule, and he asked Judge
M ssouri to explain the changes. Judge M ssouri said that it had
been brought to the attention of the Conference that there was no
provision for the circuit admnistrative judge to provide input
to the Chief Judge of the Court of Appeals when the Chief Judge
is appointing a county adm nistrative judge. Therefore, the
Conference is reconmendi ng the addition of the new | anguage in
subsection d 1.

M. Titus commented that he had proposed an anmendnent to
subsection d 1, which appears in the neeting materials. The
anendnent would clarify that the Chief Judge has to consider the
recommendation of the circuit adm nistrative judge, but the Chief
Judge is not obligated to follow the reconmendati on. Judge
Hel | er expressed her agreenent with the amended | anguage. Judge
M ssouri added that M. Titus’ |anguage woul d acconplish the goal
of the Conference in changing the Rule. The Chair al so agreed
with the amended | anguage. The Committee agreed by consensus,
subj ect to stylistic changes.

Judge M ssouri noted that a further change is being proposed

in subsection d 2 (v). The new | anguage provides that a final

deci sion on court personnel rests with the county adm nistrative
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judge if a majority of judges cannot be attained. The Vice Chair
remar ked that subsection (v) could be shortened. M. Titus
suggested that the first clause of section (v) should be del eted,
and the follow ng | anguage substituted: “Unless a majority of the
judges of the court disapproves ...”. The Vice Chair pointed out
that in a two-judge jurisdiction, there is no majority.

Judge Norton comrented that M. Titus suggested change is a
good one. The Reporter asked if M. Titus’ suggestion to change

t he begi nning of the proposed new second sentence of subsection d

2 (v) from “In the event a mgjority of judges is not attained
in such matters, ...” to “Unless a majority of judges of the
court disapproves, ...” is a matter of style or a substantive

change. M. Bowen noted that the Conference of Crcuit Judges
voted for the proposed | anguage that appears in the Rule in the
meeting material s. Judge M ssouri added that the vote was

unani nous. The Chair remarked that M. Titus’ proposed change
seens to be consistent with the goals of the Conference. Judge
M ssouri said that he would informthe Conference about the
proposed change. The Rule can then go to the Style Subconm ttee
for restyling. M. Bowen added that the Style Subconmttee woul d
not like to overrule any changes the Conference would |ike nmade
to the Rule.

The Comm ttee approved the Rul e as anended.



Agenda Item 3. Consideration of certain proposed anendnents to:
Rul e 16-406 (Access to Vi deotape and Audi ot ape Recordi ngs of
Proceedings in the Crcuit Court) and Rule 16-504 (Recording of
Proceedi ngs; Access to Recordi ngs)

The Chair presented Rule 16-406, Access to Vi deotape and
Audi ot ape Recordings of Proceedings in the Crcuit Court and Rule
16-504, Recording of Proceedings; Access to Recordings, for the
Comm ttee’s consideration.

MARYLAND RULES OF PROCEDURE
TITLE 16 - COURTS, JUDGES, AND ATTORNEYS

CHAPTER 400 - ATTORNEYS, OFFI CERS OF COURT
AND OTHER PERSONS

AMEND Rul e 16-406 to change the title,
to add | anguage to sections a and d referring
to audi otape recording, to add | anguage to
section b providing for access by the public
t o audi ot ape and vi deot ape recordi ngs of
proceedings in the circuit court, and to add
a new provision to section c allow ng the
Comm ssion on Judicial Disabilities or its
desi gnee access to copies of audi otape and
vi deot ape recordi ngs, as foll ows:

Rul e 16-406. ACCESS TO VI DECTAPE AND
AUDI OTAPE RECORDI NGS OF PROCEEDI NGS | N THE
Cl RCU T COURT

a. Control - In General.

Vi deot ape recordi ngs made pursuant to Rule
16- 405 and audi ot ape recordi ngs nmade pursuant
to Rule 16-404 e are under the control of the
court having custody of them Access to and
copyi ng of those recordings are subject to
the provisions of this Rule.
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Cross reference: Code, State Government
Article, 810-615.

b. Di rect Access.

No person other than a duly authorized
court official or enployee shall have direct
access to or possession of an official
audi ot ape or vi deotape recordi ng except (1)
t hat any nenber of the public may be
permtted to view or listen to a recordi ng of
a proceeding at such tine and at such pl aces
as the adm nistrative judge of the county in
whi ch the proceedi ng took place shal
determ ne to be appropriate and (2) if the
county adm nistrative so all ows, audiotapes
of proceedings are avail able for purchase
Transcripts of circuit court proceedi ngs are
avai |l abl e for purchase.

c. Right to Copy;, Restrictions.

1. Upon witten request and the paynent
of reasonabl e costs, the authorized custodian
of an official audi otape or videotape
recordi ng shall nake a copy of the recording,
or any part requested, available to:

(A) a party to the action or the
party's attorney; ant

(B) a stenographer or transcription
service designated by the court for the
pur pose of preparing an official transcript
fromthe recording;, and

(©) the Conmm ssion on Judicial
Disabilities, or its desiagnee.

2. Unless authorized by an order of
court, a person who receives a copy of a
audi ot ape or vi deotape recordi ng pursuant to
this section shall not (A make or cause to
be made any additional copy of the recording
or (B) except for a non-sequestered w tness
or an agent, enployee, or consultant of the
attorney, neke the recording available to any
person not entitled to it pursuant to this
section.

d. Oher Persons.
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1. This section does not apply to the
vi deotape of (A) a crimnal proceeding, (B) a
revocation of probation proceeding, or (O
t he audi ot ape or vi deotape of any proceeding
that is confidential by law. The right to
obtain a copy of & an audi ot ape or vi deot ape
in those proceedings is governed solely by
section ¢ of this Rule.

2. A person not entitled to a copy of &
an_audi ot ape or vi deotape recordi ng pursuant
to section c of this Rule may file a request
to obtain a copy pursuant to this section.
The person shall file the request with the
clerk of the circuit court in which the
proceedi ng was conducted and shall serve a
copy of the request pursuant to Rule 1-321 on
each party to the action.

3. Aparty may file a witten response to
the request within five days after being
served with the request. Any other
interested person may file a response within
5 days after service of the request on the
| ast party to be served.

4. The clerk shall refer the request and
all responses to the judge who conducted the
pr oceedi ng.

5. If the action is still pending in the
court, the court shall deny the request
unless (A) all parties have affirmatively
consented and no interested person has filed
atinmely objection or (B) the court finds
good cause to grant the request. |If the
action has been transferred to another
circuit court, the court shall transfer the
matter to that court. |f judgnment has been
entered in the action, the court shall grant
the request unless it finds good cause to the
contrary, but the court may del ay perm ssion
to obtain the copy until either all appellate
proceedi ngs are conpleted or the right to
further appellate review has | apsed.

Source: This Rule is forner Rule 1224B.
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Rul e 16-406 was acconpani ed by the foll owi ng Reporter’s
Not e.

Chi ef Judge Robert M Bell requested
clarification fromthe Rules Commttee as to
how access to audi otape recordings in circuit
court should be handled. Currently, the
Rul es of Procedure do not refer to access to
audi ot ape recordings either in circuit court
or District Court. The CGeneral Court
Adm ni strati on Subcomri ttee recommends t hat
| anguage be added to Rule 16-406 to cover
access to audi otape recordings in the circuit
court and that a new section b, which is
derived froma District Court Adm nistrative
Regul ati on, be added to Rule 16-504 to cover
access to audi otape recordings in the
District Court.

Steven P. Lemmey, Esqg., lnvestigative
Counsel to the Comm ssion on Judici al
Disabilities, has requested a change to Rul e
16-406 ¢, which would permt the Conm ssion
access to videotape recordi ngs of proceedi ngs
in the Maryland circuit courts. M. Lemey
points out that the Conmttee note to Rule
16- 805, Conplaints; Prelimnary
| nvesti gations, provides that Investigative
Counsel may obtain transcripts of court
proceedi ngs. He states that after reading
witten transcripts, listening to audiotapes,
or view ng videotapes, the Commssion is
often able to determ ne that the conplaint
agai nst a judge lacks nerit, and the case is
di sm ssed. Sone Maryland jurisdictions are
not meki ng the vi deotapes available to the
Comm ssion, and the requested change to Rule
16-406 woul d nmake it clear that the
Comm ssion has a right to obtain a copy of
t he vi deotapes of proceedings in circuit
court.
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MARYLAND RULES OF PROCEDURE
TITLE 16 - COURTS, JUDGES, AND ATTORNEYS

CHAPTER 500 - COURT ADM NI STRATION — DI STRI CT
COURT

AMEND Rul e 16-504 to change the title,
to add a tagline to section a, and to add a
new section b providing for access to
audi ot ape recordings, as follows:

Rul e 16-504. RECORDI NG OF PROCEEDI NGS;_
ACCESS TO RECORDI NGS

a. Recording of Proceedings

Al trials, hearings, and other proceedings
before a judge in open court shall be
recorded verbati mby an audi o recording
devi ce provided by the court. The Chief
Judge of the District Court may authorize
recordi ng by additional nmeans. The recording
shall be filed anong the court records.

b. Access to Recordings

A party to any case, or the attorney for any
party, may be pernitted to listen to the
audi ot ape recording or to any other type of
recording of atrial in the District Court,
at such tinmes and such places as a judge of
the District Court shall deternmine to be
appropri ate.

Cross reference: See Rule 16-404 b
concerning regul ati ons and standards
applicable to court reporting in all courts
of the State.

Source: This Rule is forner MD.R 1224.

Rul e 16-504 was acconpani ed by the followi ng Reporter’s

Not e.
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See the first paragraph of the
Reporter’s Note to Rule 16-406.

The Chair told the Conmttee that Steven P. Lemey, Esq.,
| nvestigative Counsel, was present to discuss his request to
change Rule 16-406. M. Lenmmey thanked the Committee for the
pronpt response to his letter. He said that the Honorable Sally
Adki ns, Chair of the Comm ssion on Judicial Disabilities,
regretted that she was unable to be present at the neeting. The
letter that M. Lemmey had witten, which is included in the
nmeeting materials (See Appendi x 2), explained that when he
requests to view videotapes of judicial proceedings, there is a
variance anong jurisdictions as to granting his request. Access
to the videotapes allows himto dism ss many of the conplaints
agai nst judges w thout even notifying the judges and needl essly
alarmng them Being required to subpoena the tapes opens up the
matter to the public. On a regular basis in the United States,
at | east 90% of conpl aints agai nst judges resulted in dismssals.
The vi deotape or a transcript provides one of the best tools to
determ ne whet her there has been judicial msconduct. The
Comm ssion on Judicial Disabilities does not notify judges early
in conpl aint proceedings, and the transcript is often
di spositive.

The Chair said that a letter fromDavid R Dawson and
Valerie M Dawson, who are court reporters fromthe First
Judicial Grcuit, had been distributed at the neeting today.

(See Appendix 3). The letter contains suggestions for further
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changes to Rule 16-406. M. Rankin, Court Information Oficer,
noted that in the neeting materials, there is a nmenorandum from
t he Honorabl e Robert M Bell, Chief Judge of the Court of
Appeal s, to circuit adm nistrative judges asking for
clarification of Rule 16-406 as it applies to requests by the
media to view videotapes. (See Appendix 4). Judge Heller
remarked that there has been an issue in Baltinore City and an
interpretation by the Attorney General that this Rule neets the
concerns of journalists. The Conm ssion on Judicial Disabilities
shoul d be able to get a copy of a videotape, which is provided
for in proposed new subsection ¢ 1 (C), and the amendnent to
section b will allow the nedia to view the videotapes at a pl ace
designated by the admnistrative judge. It is an accepted
practice for the nmedia to view videotapes, but not to receive
copi es, and the proposed changes to the Rule validate this
practice.

Judge Hel l er inquired about access to audi otapes. M.
gl etree remarked that Caroline County uses audi otapes, and M.
Lemmey added that Montgonery County al so has audi ot apes. The
Chair pointed out that in their letter, the Dawsons suggest
anendi ng the proposed | anguage of section b to provide that “..
(2) if the county adm nistrative judge so all ows, videotapes and
audi ot apes of proceedings are available for purchase ...”. Judge
Hel | er expressed her opposition to this idea. She said that this
woul d put a burden on the adm nistrative judge to refuse requests

by television stations. It would not be a good idea for the
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television stations to run parts of the court videotapes as part
of the evening news.

The Chair suggested that in section b, the nunmber *“(1)”
shoul d be del eted, and the sentence should end with the word
“appropriate,” wth the rest of the | anguage after that being
deleted. M. Titus pointed out that this woul d change the
present practice in Montgonmery County which has provided
audi ot apes for 18 years. Anyone can go to the technical services
of fice and pay for court testinony on audi otape, receiving the
tape very pronptly. The provisions pertaining to access to
vi deot apes and audi ot apes shoul d not be blended in the Rule.
Judge Norton comrented that the District Court clerical staff
handl es access to audi otapes. The Chair asked if the tapes can
be purchased, and Judge Norton replied in the affirmative. M.
Kar ceski observed that any attorney, whether or not he or she
represents a party to a proceeding, can fill out a formand give
it tothe District Court clerk to obtain access to an audi ot ape.
Bal ti nore County no | onger uses audi otapes. Rather, conpact
di scs are used and take about six weeks to obtain. M. Titus
added that there is a waiting period to obtain the audi otapes in
Mont gomery County. M. Karceski observed that the nedia would
not have access to the tapes the day of the proceeding.

The Chair expressed the opinion that it is not sensible to
di stingui sh access to audi otapes from access to videot apes.

Del egate Val lario pointed out that putting videotapes of court

proceedi ngs on television would circunvent existing | aw.
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Maryl and has already rejected the idea of caneras in the
courtroom The Chair comrented that videotaping proceedings is a
di sruptive process. |If a county decided to use video caneras in
pl ace of court reporters, the county nade its choice and can
provi de tapes to the general public. M. Titus added that

anot her reason the videotaping is disruptive is the effect it
coul d have on a sensitive witness who sees his or her testinony
on the evening news. The Chair noted that as the proposed Rul e
is witten, the county adm nistrative judge has the discretion as
to whether or not to allow the purchase of audi otapes. Judge

M ssouri remarked that he would not rel ease vi deotapes to the
medi a. The Vice Chair asked Judge Mssouri if he would rel ease
audi ot apes. He answered that he would, except in famly cases,
where the tapes are only accessible to the parties and their
att or neys.

The Vice Chair comented that it would be difficult to
control who gets the audiotapes. The Chair inquired if
audi ot apes are available in Baltinore City. Judge Heller replied
that they are not avail able, but people can obtain transcripts.
She expressed her opposition to the whol esal e sal e of videot apes,
especially in crimnal matters. Tel evision caneras have not been
allowed in trial courts. Three-quarters of the docket in
Baltinmore City is conprised of felony cases. |If videotapes are
avai l abl e, the public would be able to see the w tnesses,
def endants, and prosecutors, and this could have a detri nental

effect on the crimnal justice system
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The Chair expressed the opinion that it may have been a
m st ake renoving court reporters in favor of videotape of
courtroom proceedi ngs. He suggested that the proposed | anguage
of section b be left in, except for deleting the | anguage which
reads: “if the county adm nistrative judge so allows,” in part
(2). M. Titus noted that audiotapes may not exist in sone
jurisdictions. The Vice Chair said that the ability to buy
audi ot apes shoul d be placed el sewhere in the Rules. M. Titus
observed that the Rule needs redrafting. The Vice Chair added
that the |anguage pertaining to transcripts should al so be placed
somewhere el se. The Chair responded that there may be no ot her
Rul e in which that | anguage can go, and its does not hurt to
refer to transcripts in Rule 16-406.

M. Titus said that the goal of the Rule is provide
uniformty throughout the State. The Chair added that the
circuit court procedure should be consistent with the District
Court procedure. M. Karceski remarked that the fact that anyone
can get an audiotape in Montgonery County takes the neaning out
of a sequestration order. This would make it convenient for the
menbers of a conspiracy to obtain the testinony in a trial and to
give it out to the other nenbers. The Vice Chair noted that the
press is not putting audi otapes on television. M. Brault
remar ked that Montgonmery County has provi ded access to audi ot apes
for a long tine, and there have not been any problenms. M.
Karceski commented that if audi otapes were available in Baltinore

Cty, they would be wi dely distributed.
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The Chair expressed the concern that distinguishing between
audi ot apes and vi deotapes in the Rule could be held to be
unl awful . He suggested that direct access to both should be left
in, and the | anguage providing that copies of audi otapes are
avai |l abl e for purchase should also be left in. Transcripts could
be dealt with el sewhere in the Rules. M. Titus suggested that
in subsections ¢ 1 and ¢ 2, the proposed | anguage “audi otape or”
shoul d be deleted. The Chair added that the sane | anguage coul d
be deleted fromthe rest of the Rule, and this would conformit
to District Court practice. It would protect the integrity of
the videotape and entitle the public to audi otapes. The Reporter
asked what the control over the tapes would be if w tnesses are
sequestered. The Chair answered that protective orders can be
used.

M. Brault asked if the faces of the jurors appear on the
vi deotapes. Judge Heller replied that the jurors’ faces do not
appear, but the faces of the witnesses are showmn. The Chair
commented that the wi tnesses’ addresses do not have to be given
out. M. Sykes noted that in a crimnal case, the only people
entitled to a copy of the tape are the parties. The Reporter
cautioned that, as to the rel ease of videotapes of proceedings in
crimnal actions, the Rule should be drafted to conformto the
| egislative intent of Code, Crimnal Procedure Article, 81-201.
Judge Hel ler pointed out that there is a difference between
vi deot apes authorized in lieu of court reporters and other Kkinds

of videotaping. The Vice Chair pointed out that subsection d 1
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excludes crimnal cases. M. Sykes remarked that a “hit man”
shoul d not be allowed to | ook at a videotape. The Chair
comented that there has to be a way for soneone who wants to see
a videotape to be able to listen to the audi otape portion only.
M. Titus responded that the newer technol ogy of DVD recordings
should facilitate this.

Judge Hel | er expressed the view that section b should not be
changed. The Vice Chair inquired as to how the press could view
the videotapes if the Rule were not changed. The Chair suggested
that in the proposed new | anguage in section b, the words “view
or” should be deleted. The Vice Chair asked why the press has to
vi ew vi deotapes. Judge Heller responded that the transcripts may
be too long to read. The problemis not with nenbers of the
press, but there could be issues of security and di sruption of
trials. The Chair observed that if the press is allowed to view
vi deot apes, then anyone would be able to do so. Judge Heller
commented that she does not want to be required to refuse the
press. Judge M ssouri expressed the opinion that the press
shoul d not be able to view the videotapes. M. Johnson agreed
with Judge M ssouri, noting that the Rul e was devel oped as a
pilot programfor Baltinmore Cty and Prince George’s County. He
expressed his concern that the proposed changes wll open the
door to caneras in the courtroons. The only changes to section b
shoul d be for audiotapes. M. Potter pointed out that this is an
i ssue of judicial adm nistration, and the Conference of G rcuit

Court Judges shoul d be consul t ed.
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The Chair asked M. Johnson what his proposal is. M.
Johnson answered that there should be a separate rule dealing
w th audi ot apes, and section b of Rule 16-406 should only pertain
to the official videotape recording. The Chair said that the
Rul e shoul d take into account the current practices around the
State. The procedure in Montgonery County District Court has
worked well. M. Titus suggested that references to audi ot apes be
removed from Rul e 16-406 and noved to another rule and that M.
Lemmey’ s suggested changes be left in the Rule. M. Brault
comented that in Montgonery County, the tapes are nmade by a firm
wi th whomthe County has a contract. He asked who has the
original tape. M. Veronis replied that under section b of Rule
16- 406, only court reporters and vi deographers have access to the
master videotape. There is a commttee of court reporters, which
i ncl udes the Dawsons fromthe First Judicial Grcuit, and the
Rul e should be circulated to them The comrents fromthe Dawsons
intheir letter may not reflect the views of the other nenbers of
the commtt ee.

Ms. Qgletree noted that practices vary fromjurisdiction to
jurisdiction. In Caroline County, copies of audiotapes are not
permtted. One can only hear the original tape. There is no
real court reporter, nor is there one in Tal bot or Queen Anne’s
Counties. She cautioned that the Rule should not require
practices that a county is unable to perform M. Titus
suggested that the new | anguage beginning with the word “except”

shoul d be del eted, and a new section pertaining to access to
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vi deot apes and audi ot apes shoul d be added.

Judge M ssouri commented that the menorandum dated July 26
2002 from Chief Judge Bell is directed to the Crcuit
Adm ni strative Judges. This issue has not been before the
Conference of Crcuit Court Judges. The Chair pointed out that
many people are interested in this issue, including the press and
court reporters. The procedures used by the District Court for
handl i ng audi ot apes works well. Baltinore Gty allows the press
to view videotapes. M. Titus said that the Rul e should be sent
to the Court of Appeals with M. Lemey’s changes. O her
provi sions could be drafted to deal with the issue of access to
copi es of audi otapes and vi deot apes, which could be sent to the
Conference of Circuit Judges and to the press. The Chair said
that it is not a good idea to send the Rule to the Court of
Appeals with only M. Lemmey’s changes. The Rule could be
redrafted for the next Rules Conmttee neeting, but it should not
be sent to the Court two separate tinmes. M. Lemmey renmarked
that he and the Judicial D sabilities Conm ssion can wait a few
nore nonths for their requested change to the Rule. |If the other
revisions take a long tinme, he may change his position.

The Chair stated that the procedures for access to
audi ot apes can be simlar to the access provided by the
Mont gomery County District Court. The Rule can be changed to
protect videotapes of trials, and it will be reconsidered by the
Commttee. M. Kl ein suggested that the various jurisdictions

shoul d be asked if they have the capacity to bl ock out the video
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portion of a tape and nerely play or copy the audio portion. M.
Brault added that there are security issues to consider. The
Chair said that the admnistrators of the various jurisdictions
around the State will be consulted. Judge Dryden suggested that
a questionnaire be sent to the admnistrative clerks around the
St at e.

The Chair stated that Rule 16-406 will be remanded to the
General Court Adm nistration Subcommttee. |In light of the
remand of Rule 16-406, Rule 16-504 was not considered today by
the Rules Commttee. It too will be reconsidered by the General
Court Adm nistration Subcomm ttee.

Agenda Item 4. Reconsideration of proposed new rul es concerning
the performance of marriage cerenonies by judges: Rule 16-821
(Performance of Marriage Cerenonies by Judges — Applicability

of Rules), Rule 16-822 (Scheduling), Rule 16-823 (Judici al
Action), and Rule 16-824 (Restriction)

The Chair explained that the Conference of Circuit Judges
has recomrended proposed Rules dealing with the performance of
marri ages by judges. Judge Mssouri said that the Rules were
approved unani nously by the Conference.

The Chair presented Rule 16-821, Performance of Marriage
Cerenoni es By Judges -- Applicability of Rules, for the

Conm ttee’'s consi deration.

MARYLAND RULES OF PROCEDURE
TITLE 16 - COURTS, JUDGES, AND ATTORNEYS

CHAPTER 800 - M SCELLANEQUS
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ADD new Rul e 16-821, as foll ows:

Rul e 16-821. PERFORVMANCE OF MARRI AGE
CEREMONI ES BY JUDGES —  APPLI CABI LI TY OF
RULES

Rul es 16-821 through 16-824 apply to al
Maryl and judges of the District Court,
Circuit Court, Court of Special Appeals, and
Court of Appeals, including retired judges
eligible for recall as defined by the Court
of Appeal s of Maryland, who wi sh to perform
marriage cerenoni es.

Cross reference: Code, Famly Law Article
§2- 406.

Source: This Rule is new.

The Vice Chair referred to the letter in the neeting
materials fromthe Honorable Daniel M Long, which states that
the marriage cerenony rules include a nore specific definition of
a “retired judge” as those eligible for recall. (See Appendi X
5). She remarked that she did not see this in the Rules.

Del egate Vallario inquired as to whether this definitionis in
the statute, Code, Famly Law Article, 82-406 (a). The Chair
answered that it is not in the statute. Delegate Vallario
questioned as to why the Rule should be imted. Judge M ssour
noted that Ms. Veronis had drafted an anmendnent to the statute
for the | egislature to consider (See Appendi x 6) and the proposed
Rul es conformto that draft. Delegate Vallario asked if the
anmendnent includes a list of judges, and the Chair replied that
it does not include this list. M. Potter noted that the word

“W sh” should be changed to the word “willing” in Rule 16-821.
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The Vice Chair said that the Rule would be sent to the Style
Subcomm ttee. The Commttee approved the Rul e by consensus,
subj ect to style changes.

The Chair presented Rule 16-822, Scheduling, for the

Conm ttee’'s consi deration.

MARYLAND RULES OF PROCEDURE
TITLE 16 - COURTS, JUDGES, AND ATTORNEYS

CHAPTER 800 - M SCELLANEQUS

ADD new Rul e 16-822, as foll ows:

Rul e 16-822. SCHEDULI NG

(a) Cderk’s Responsibilities

A judge who has agreed to performa
marri age cerenony shall notify the clerk of
the circuit court for the county in which the
cerenony is to take place. The clerk is
responsi bl e for recording and reporting the
marriage. The parties are responsible for
maki ng all other arrangenents.

Comm ttee note: Except for communications
necessary to determine a judge' s wllingness
and availability to performthe cerenony, a
judge’ s staff should not be used to nmake
arrangenments for a marriage cerenony.

(b) Non-Interference with Court Functions

Cer enoni es shall be schedul ed so as
not to interfere with the pronpt disposition
of cases and ot her judicial and
adm ni strative duties of the judge, and the
use of judicial public resources shall be
reasonabl e and consistent with the security
of the courthouse.

(c) Place of Cerenony
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A judge may performa marriage
cerenony at a |ocation other than in a
Cour t house.

(d) Tinme of Cerenopny

A judge may performa marriage
cerenony at any tinme, including on a court
holiday or after regular court hours.

Source: This Rule is new.

The Chair told the Conmittee that the clerks approved the
Rul e, and M. Shipley expressed his agreement. Judge M ssour
added that the Conference feels that the clerks’ issues have been
addressed in the Rules. M. Sykes noted that the word “agreed”
in the first sentence of section (a) is preferable to “wi sh” or
“Wlling,” words previously referred to in Rule 16-821. The
Comm ttee approved the Rul e by consensus, subject to style
changes.

The Chair presented Rule 16-823, Judicial Action, for the

Committee’s consi deration.

MARYLAND RULES OF PROCEDURE
TITLE 16 - COURTS, JUDGES, AND ATTORNEYS
CHAPTER 800 - M SCELLANEQUS

ADD new Rul e 16-823, as foll ows:

Rul e 16-823. JUDI Cl AL ACTI ON

(a) Cerenony
A judge who perfornms a marriage

cerenony shall include substantially the form
of cerenony used by the clerk of the circuit
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court for the county where the marriage is to
be perforned. |If the parties request, the
cerenony may include religious references. A
j udge may performthe cerenony in conjunction
with an official of a religious order or

body.

(b) License

A judge may not performa nmarriage
cerenony unless a |license has been issued by
the clerk of the circuit court in the county
where the cerenony is to be performed and the
fee for performng the cerenony has been paid
to the clerk of the circuit court. A judge
who perforns a marriage cerenony shall (1)
conplete the certificate of marriage, (2)
provi de a copy of the certificate to the
parties, ad (3) return the conpleted
certificate to the issuing clerk of court for
recordation and reporting of the marriage as
required by law. A judge who grants a
request for the issuance of a marriage
| icense under Code, Fam |y Law Article, 82-
405 (d) also may performthe marri age.

(c) Refusal to Perform Cerenony

A judge may decline to perform any
particul ar marriage cerenony.

Source: This Rule is new.

The Vice Chair inquired as to whether a judge can suppl enent
the formof cerenony used by the clerk of the court. Judge
Hel | er responded that she had perforned a nmarriage cerenony and
had added her own words. Ms. Potter suggested that in section
(c), the words “any particular” should be changed to sonething
el se. M. Sykes proposed that the sentence should read, “A judge
may decline to performa marriage cerenony.” The Conmttee
agreed by consensus to this proposal. M. Potter suggested that

section (c) should be noved to another Rule. The Vice Chair
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commented that it could be noved into Rule 16-821, and that the
Styl e Subcomm ttee woul d consider the placenent of each section
in the new Rul es. By consensus, the Committee approved the Rule
as anended.

The Chair presented Rule 16-824, Restrictions, for the

Conm ttee’'s consi deration.

MARYLAND RULES OF PROCEDURE
TITLE 16 - COURTS, JUDGES, AND ATTORNEYS
CHAPTER 800 - M SCELLANEQUS

ADD new Rul e 16-824, as foll ows:

Rul e 16-824. RESTRI CTI ONS

(a) Judge’s Omn Cerenony

A judge may not performhis or her own
marriage cerenony.

(b) Conpensation

A judge may receive no conpensation or
rei mbursenment for performng a nmarriage
cer enony.

Comm ttee note: See Code, Fam |y Law
Article, 82-410, as to the fees a clerk or
deputy clerk may collect for performng a
marriage cerenony.

(c) Advertising or Other Solicitations

A judge may not give or offer to give
any reward to any person as an inducenent to
have the judge performa marri age cerenony.

A judge may not advertise or otherw se
solicit individuals contenplating narriage to
choose the judge to performthe cerenony.
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Source: This Rule is new.

Ms. Veronis explained that this Rule had been redrafted.
Oiginally, it had provided that a judge may receive expenses for
perform ng a marri age cerenony. The Judicial Council’s view was
that there should be a proscription against any fee, except for
the clerks’ fees. The Chair noted that the clerk will collect a
fee for the marriage cerenony, and Judge M ssouri added that the
fee will go into the county coffers.

The Vice Chair pointed out that section (b) states that the
j udge may receive no reinbursenent. She asked if section (c) is
necessary. The Chair replied that section (c) should stay in the
Rul e. He remarked that the Conference of G rcuit Judges did an
excellent job on the Rules. Judge M ssouri stated that the
Honorabl e Dana M Levitz was the Chair and other nmenbers of the
Conference conmttee, who worked on the Rules, were the Honorable
WIlliam S. Horne and the Honorabl e John Gason Trunbul |, I1.

The Vice Chair commented that advertising and solicitations
are covered in the statute, Code, Famly Law Article, 82-408.

She inquired if section (c) could be replaced by a cross
reference to the statute. The Chair responded that he prefers
that this stay in the Rule. The Vice Chair noted that the

| anguage of the Rule does not track the | anguage of the draft

| egislation. Delegate Vallario questioned as to whether the Rule
applies to judges fromother states. M. Knox replied that it

should, if the judge is perform ng a cerenony in Maryl and. M.
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Klein said that Code, Fam |y Law Article, 82-410 provides “... a
clerk or deputy clerk may not receive any fee, remuneration, or
gift for performng a marriage cerenony.” He noted that the Rule
has no reference to “gifts.” M. Sykes pointed out that judges
can be paid a fee in Cecil County. M. Veronis responded that
the redrafted legislation refers to a $30 fee paid in Ceci
County regardl ess of to whom The renai nder of the draft
| egi sl ati on descri bes where the fees go after they are paid.

M. Klein suggested that the word “gift” be added to section
(b). The Chair stated that section (b) could conformto the
statute, as follows: “A judge may receive no fee, renuneration,
or gift for performng a marriage cerenony.” The Commttee
agreed by consensus to this change.

By consensus, the Commttee approved the Rul e as anended.

Agenda Item 5. Reconsideration of a proposed anendnent to Rule
2-541 (Masters)

M. Johnson presented Rule 2-541, Masters, for the

Conm ttee’'s consi deration.

MARYLAND RULES OF PROCEDURE
TITLE 2 - CVIL PROCEDURE —Cl RCUI T COURT
CHAPTER 500 - TRI AL
AMEND Rul e 2-541 by adding the word
“only” to section (b) to clarify that no
donestic relations matter may be referred to

a master except in accordance with Rule 9-
208, as foll ows:
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Rul e 2-541. MASTERS

(a) Appointnment -- Conpensation
(1) Standing Mster

A mgjority of the judges of the
circuit court of a county may appoint a ful
time or part tinme standing nmaster and shal
prescri be the conpensation, fees, and costs
of the master. No person nay serve as a
standi ng master upon reaching the age of 70
years.

(2) Special Master

The court nay appoint a speci al
master for a particular action and shall
prescri be the conpensation, fees, and costs
of the special master and assess them anong
the parties. The order of appointnent may
specify or limt the powers of a special
master and nmay contain special directions.

(3) Oficer of the Court

A master serves at the pleasure of
the appointing court and is an officer of the
court in which the referred matter is
pendi ng.

(b) Referral of Cases

(1) Referral of donestic relations
matters to a master shall be in accordance
with Rule 9-208 and shall proceed only in
accordance with that Rul e.

(2) On notion of any party or on its own
initiative, the court, by order, may refer to
a master any other matter or issue not
triable of right before a jury.

(c) Powers
Subj ect to the provisions of any order
of reference, a naster has the power to

regul ate all proceedings in the hearing,
i ncl udi ng the powers to:
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(1) Direct the issuance of a subpoena to
conpel the attendance of w tnesses and the
production of docunents or other tangible
t hi ngs;

(2) Adm nister oaths to w tnesses;

(3) Rule upon the admissibility of
evi dence;

(4) Exam ne w tnesses;

(5) Convene, continue, and adjourn the
heari ng, as required,;

(6) Recommend contenpt proceedi ngs or
ot her sanctions to the court; and

(7) Recommend findings of fact and
concl usi ons of | aw

(d) Hearing
(1) Notice

The master shall fix the time and
pl ace for the hearing and shall send witten
notice to all parties.

(2) Attendance of Wtnesses

A party may procure by subpoena the
attendance of w tnesses and the production of
docunents or other tangible things at the
heari ng.

(3) Record

Al'l proceedi ngs before a master
shal |l be recorded either stenographically or
by an el ectronic recording device, unless the
maki ng of a record is waived in witing by
all parties. A waiver of the making of a
record is also a waiver of the right to file
any exceptions that would require revi ew of
the record for their determ nation

(e) Report
(1) Wen Filed
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The master shall notify each party
of the proposed recommendation, either orally
at the conclusion of the hearing or
thereafter by witten notice served pursuant
to Rule 1-321. Wthin five days from an oral
notice or fromservice of a witten notice, a
party intending to file exceptions shall file
a notice of intent to do so and within that
time shall deliver a copy to the master. |If
the court has directed the master to file a
report or if a notice of intent to file
exceptions is filed, the nmaster shall file a
witten report with the reconmendati on.

O herwi se, only the recommendati on need be
filed. The report shall be filed within 30
days after the notice of intent to file
exceptions is filed or within such other tine
as the court directs. The failure to file
and deliver a tinely notice is a waiver of
the right to file exceptions.

(2) Contents

Unl ess ot herwi se ordered, the report
shal | include findings of fact and
concl usions of |law and a reconmendation in
the formof a proposed order or judgnent, and
shal | be acconpani ed by the original
exhibits. A transcript of the proceedi ngs
before the nmaster need not be prepared prior
to the report unless the master directs, but,
if prepared, shall be filed with the report.

(3) Service

The master shall serve a copy of the
recommendation and any witten report on each
party pursuant to Rule 1-321.

(f) Entry of Order

(1) The court shall not direct the entry
of an order or judgnent based upon the
master's recomendations until the expiration
of the time for filing exceptions, and, if
exceptions are tinely filed, until the court
rul es on the exceptions.

(2) |If exceptions are not tinely filed,

the court may direct the entry of the order
or judgnent as recommended by the naster.
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(g) Exceptions
(1) How Taken

Wthin ten days after the filing of
the master's witten report, a party may file
exceptions with the clerk. Wthin that
period or within three days after service of
the first exceptions, whichever is |later, any
other party may file exceptions. Exceptions
shall be in witing and shall set forth the
asserted error with particularity. Any
matter not specifically set forth in the
exceptions is waived unless the court finds
that justice requires otherw se.

(2) Transcript

Unl ess a transcript has already been
filed, a party who has filed exceptions shal
cause to be prepared and transmtted to the
court a transcript of so nuch of the
testinmony as is necessary to rule on the
exceptions. The transcript shall be ordered
at the time the exceptions are filed, and the
transcript shall be filed within 30 days
thereafter or within such | onger tine, not
exceedi ng 60 days after the exceptions are
filed, as the naster may allow. The court
may further extend the time for the filing of
the transcript for good cause shown. The
excepting party shall serve a copy of the
transcript on the other party. Instead of a
transcript, the parties may agree to a
statenent of facts or the court by order may
accept an el ectronic recording of the
proceedi ngs as the transcript. The court may
di sm ss the exceptions of a party who has not
conplied with this section.

(h) Hearing on Exceptions

The court may deci de exceptions
wi thout a hearing, unless a hearing is
requested with the exceptions or by an
opposing party within five days after service
of the exceptions. The exceptions shall be
deci ded on the evidence presented to the
master unless: (1) the excepting party sets
forth with particularity the additional
evi dence to be offered and the reasons why
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the evidence was not offered before the
master, and (2) the court determ nes that the
addi tional evidence should be considered. |If
additional evidence is to be considered, the
court may remand the matter to the master to
hear the additional evidence and to nmake
appropriate findings or conclusions, or the
court may hear and consi der the additional

evi dence or conduct a de novo hearing.

(i) Costs

Paynent of the conpensation, fees, and
costs of a master may be conpell ed by order
of court. The costs of any transcript may be
included in the costs of the action and
assessed anong the parties as the court may
di rect.

Source: This Rule is derived as foll ows:
Section (a) is derived fromformer Rule 596

Section (b) is derived in part fromfornmer
Rul e 596 c.

Section (c) is derived in part fromformer
Rul e 596 d.

Subsections (6) and (7) are new but are
consistent wwth fornmer Rule 596 f 1 and g 2.

Section (d) is in part new and in part
derived fromformer Rule 596 e.

Section (e) is derived fromformer Rule 596
f.

Section (f) is new.

Section (g) is derived fromforner Rule 596
h 1, 2, 3, 4 and 7 except that subsection 3
(b) of section h of the former Rule is

repl aced.

Section (h) is derived fromforner Rule 596
h 5 and 6.

Section (i) is derived fromforner Rule 596
h 8 and i.

Rul e 2-541 was acconpani ed by the follow ng Reporter’s Note.

The proposed anendnent to Rule 2-541
clarifies that any referral of a domestic
relations matter to a master nust be in
accordance with Rule 9-208 and nmay not be
made under Rule 2-541. The proposed change

-71-



is recomended by the Rules Commttee in
response to a letter dated Septenber 19, 2001
from Chi ef Judge Robert M Bell, concerning a
potential |oophole in Rule 2-541 that could
provide a way around the limtations inposed
by Rul e 9-208.

M. Johnson told the Commttee that Rule 2-541 had been
approved in February, 2002, but further revisions had been
suggested by M. Titus. The change to subsection (b)(1) was to
address the concern of Chief Judge Bell as expressed in his
letter to the Chair dated Septenber 19, 2001, a copy of which is
in the neeting materials. (See Appendix 7). The Chair conmmented
that the concern is that referral of domestic relations matters
can only be effected pursuant to Rule 9-208. He asked Judge
M ssouri if he agreed with the proposed change. Judge M ssour
answered that he feels that the addition of the word “only” takes
care of Chief Judge Bell’s problem No other changes shoul d be
made to Rule 2-541, so as not to vitiate the power of circuit
court judges to use a nmaster in special circunstances. The Vice
Chair pointed out that section (b), in theory, allows the court
to refer to a master an entire case which is not triable of right
before a jury. M. Qgletree remarked that she reads subsection
(b)(2) to nean that issues which would not ordinarily be referred
to a master can be so referred. An exanple would be a case with
only danmages to be determ ned.

The Vice Chair noted that the parties have a right to

request that a judge hear the case. M. gl etree observed that

these cases referred to masters are generally default cases, and
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the case is referred by notion. Judge Dryden comrented that a
judge is designated to hear the case, but this is acconplished
t hrough an agent, the master. The Vice Chair disagreed with
Judge Dryden. The Chair said that this is a phil osophical
concern, but referral to a nmaster expedites many cases. Judge
Hel |l er noted that the master can only make recommendati ons, and
there is a procedure for exceptions. The ultimte decision-nmaker
is the judge.

The Comm ttee approved Rule 2-541 as presented.

The Chair adjourned the neeting.
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