COURT OF APPEALS STANDI NG COW TTEE
ON RULES OF PRACTI CE AND PROCEDURE

M nutes of a nmeeting of the Rules Conmttee held in Room
1100A of the People’s Resource Center, 100 Community Pl ace,

Crownsville, Maryland on April 11, 2003.

Menbers present:

Hon. Joseph F. Murphy, Jr., Chair
Linda M Schuett, Esq., Vice Chair

Lowel | R Bowen, Esq. Hon. Wlliam D. M ssour
Robert L. Dean, Esq. Hon. John L. Norton, 111
Hon. Janmes W Dryden Anne C. (gl etree, Esq.
Hon. Ellen M Heller Debbie L. Potter, Esq.
Harry S. Johnson, Esq. Melvin J. Sykes, Esq.
Hon. Joseph H. H. Kapl an Roger W Titus, Esq.

Ri chard M Karceski, Esq. Robert A. Zarnoch, Esg.

Robert D. Klein, Esq.

| n attendance:

Sandra F. Haines, Esq., Reporter

Sherie B. Libber, Esq., Assistant Reporter

Jonat han S. Rosent hal , Esq.

Hon. Al bert J. Matricciani, Jr.

Al bert “Buz” Wnchester, 111, Drector, Legislative Relations
Jeff Welsh, Court Information Ofice

Jack L. B. Gohn, Esq.

Frank Broccolina, State Court Adm nistrator

M chael C. Wbrsham Esq.

The Chair convened the neeting. He asked if there were any
additions or corrections to the Mnutes of the Rules Conmittee
nmeeti ng of Novenmber 15, 2002. There being none, the Vice Chair

noved to approve the mnutes as presented, the notion was

seconded, and it passed unani nously.



Agenda Item 1. Consideration and reconsideration of certain
rul es changes pertaining to Alternative Di spute Resol ution and
t he Busi ness and Technol ogy Case Managenent Program
Reconsi derati on of proposed anmendnents to: Rule 17-107
(Procedure for Approval) and Rule 17-108 (Fee Schedul es);
Consi deration of a proposed anendnment to Rule 16-108
(Conference of Circuit Judges)

The Vice Chair explained that these Rul es had been before
the Commttee several tinmes previously. The Vice Chair presented
Rul e 17-107, Procedure for Approval, for the Commttee’s

consi der ati on.

MARYLAND RULES OF PROCEDURE
TITLE 17 - ALTERNATI VE DI SPUTE RESOLUTI ON
CHAPTER 100 - PROCEEDI NGS IN Cl RCU T COURT
AMEND Rul e 17-107 to add a new section
(b) concerning approval to conduct
alternative dispute resolution proceedings in

t he Busi ness and Technol ogy Case Managenent
Program as foll ows:

Rul e 17-107. PROCEDURE FOR APPROVAL

(a) Cenerally

(1) Applicability

This section applies to persons
seeki ng designation to conduct alternative
di spute resolution proceedings in actions
ot her than those assigned to the Busi ness and
Technol ogy Case Managenent Program

&)y (2) Filing Application

A person seeking designation to
conduct alternative dispute resolution
proceedi ngs pursuant to Rule 2-504 in actions
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ot her than those assigned to the Business and
Technol ogy Case Managenent Program shall file
an application with the clerk of the circuit
court fromwhich the person is willing to
accept referrals. The application shall be
substantially in the form approved by the
State Court Admi nistrator and available from
the clerk of each circuit court. A conpleted
application shall be acconpani ed by
docunent ati on denonstrating that the
applicant has the qualifications required by
Rul e 17-104, if the person is applying for
designation as a nediator, or Rule 17-105
(a), if the person is applying for
designation to conduct alternative dispute
resol uti on proceedi ngs other than nediation.
The State Court Adm nistrator may require the
application and docunentation to be in a form
that can be stored in a conputer

tb)y (3) Approved Lists

After any investigation that the
county adm ni strative judge chooses to make,
the county adm nistrative judge shall notify
each applicant of the approval or disapproval
of the application and the reasons for a
di sapproval. The clerk shall prepare a |ist
of mediators found by the county
adm ni strative judge to neet the
qualifications required by Rule 17-104 and a
separate list of persons found by the county
adm ni strative judge to neet the
qualifications required by Rule 17-105 (a)
for conducting other alternative dispute
resol uti on proceedi ngs. Those |ists,
together with the applications of the persons
on the lists, shall be kept current by the
clerk and be available in the clerk's office
to the public.

ey (4) Renoval from List

After notice and a reasonabl e
opportunity to respond, the county
adm ni strative judge shall renpbve a person
froma list if the person ceases to neet the
applicable qualifications of Rule 17-104 or
Rul e 17-105 (a) and nmay renove a person for
ot her good cause.



(b) Business and Technol oqy Case
Manhagenment Program

(1) Applicability

This section applies to persons
seeki ng designation to conduct alternative
di spute resolution proceedings in actions
assigned to the Busi ness and Technol ogy Case
Managenment Program

(2) Filing Application

A person seeking designation to
conduct alternative dispute resolution
proceedi ngs pursuant to Rule 2-504 in actions
assigned to the Business and Technol ogy Case
Managenent Program shall file an application
with the Administrative Ofice of the Courts,
whi ch shall transmit the application to the
Commi ttee of Program Judges appoi nted
pursuant to Rule 16-108 b. 4. The
application shall be substantially in the
form approved by the State Court
Adnmi ni strator _and available fromthe clerk of
each circuit court. A conpleted application
shal |l be acconpani ed by docunentation
denpnstrating that the applicant has the
qualifications required by Rule 17-104, if
the person is applying for designation as a
nedi ator, or Rule 17-105 (a), if the person
is applying for designation to conduct
alternative dispute resolution proceedi ngs
other than nediation. The State Court
Adnmi ni strator may require the application and
docunentation to be in a formthat can be
stored in a conputer

(3) Approved Lists

After any investigation that the
Commi ttee of Program Judges chooses to nake,
the Conmmttee shall notify the Adnministrative
Ofice of the Courts of the approval or
di sapproval of the application of each
applicant and the reasons for a di sapproval.
The Adnministrative Ofice of the Courts shal
(A notify each applicant of the approval or
di sapproval of the application and the
reasons for a disapproval: (B) prepare a list
of nmediators found by the Commttee to neet
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the qualifications required by Rule 17-104
and attach to the |list such other information
as the State Court Adni nistrator specifies;
(C) prepare a list of individuals found by
the Commttee to nmeet the qualifications
required by Rule 17-105 (a) for conducting
alternative dispute resolution proceedi ngs
other than nediation and attach to the |i st
such other information as the State Court
Adni ni strator specifies; (D) keep the lists
current: and (E) transnit a copy of each
current list to the clerk of each circuit
court, who shall nmake them avail able to the

publi c.

Committee note: Exanples of information that
the State Court Adm nistrator may specify as
attachnents to the |lists made pursuant to
this subsection include information about the
i ndividual’s qualifications, experience, and
background and any other infornmation that
woul d be helpful to litigants selecting an

i ndi vidual best qualified to conduct
alternative dispute resolution proceedings in
a specific case.

(4) Renoval from Li st

After notice and a reasonabl e
opportunity to respond, the Committee of
Program Judges shall renpbve a person froma
list if the person ceases to neet the
applicable qualifications of Rule 17-104 or
Rul e 17-105 (a) and nmy renpve a person for
ot her good cause.

Source: This Rule is new.

Rul e 17-107 was acconpani ed by the followi ng Reporter’s
Not e.

Proposed new section (b) adds to Rule
17-107 a procedure for approval of persons
seeking to conduct alternative dispute
resolution (“ADR’) proceedings in actions
assigned to the Business and Technol ogy Case
Managenent Program Under this section, the
ADR practitioner files an application with
the Adm nistrative Ofice of the Courts

-5



(“ACC"), and a Comm ttee of Program Judges
appoi nted pursuant to Rule 16-108 b. 4.
approves or disapproves the application. The
ACC mai ntains current lists of individuals
who are approved for designation to conduct
ADR proceedi ngs in the Business and
Technol ogy Case Managenent Program The ACC
provi des a copy of the current lists to the
clerk of each circuit court, who nmekes the
lists available to the public.

The Vice Chair said that the first two pages of the Rule
contain stylistic changes. The first substantive change appears
in section (b). Subsection (b)(2) provides that a person seeking
designation to conduct alternative dispute resolution proceedi ngs
in actions assigned to the Business and Technol ogy Case
Managenment Program shall file an application with the
Adm nistrative Ofice of the Courts (“AOCC’). There had been sone
di scussion as to who should receive the applications. The
consensus reached by the Style Subcomm ttee and the Conference of
Crcuit Court Judges was to file the applications with the ACC,
whi ch would then transmt the application to the Commttee of
Busi ness and Technol ogy Program Judges appoi nted pursuant to
section (b) of Rule 16-108, Fee Schedul es. Subsection (b)(3)
provi des that the Conmttee shall notify the ACC as to the
approval or the disapproval of each applicant. The ACC t hen
notifies the applicant of the decision. Subsection (b)(4) states
that the Commttee shall renove a person fromthe |ist of
qualified individuals if the person ceases to neet the applicable

qualifications of Rule 17-104, Qualifications and Sel ection of

Medi ators, or Rule 17-105, Qualifications and Sel ections of
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Persons Ot her than Medi ators.

Judge M ssouri inquired as to whether subsection (b)(4)
triggers a hearing, and if so, where the hearing is held. The
Vice Chair responded that under the current rules, there is good
cause renoval of nediators, and this concept has been carried
forward. Judge M ssouri comented that if the Coomttee of
Busi ness and Technol ogy Judges makes the decision to renove a
medi ator fromthe list instead of the adm nistrative judge making
the decision, it is not clear as to which jurisdiction would hold
a hearing. The Chair commented that the Honorable Al bert J.
Matricciani, Jr. of the Crcuit Court of Baltinmore City, was
present to discuss the two Rules. Judge Matricciani told the
Rul es Commttee that he had not considered the issue raised by
Judge M ssouri. Judge Heller renmarked that she had not
considered this issue either. Taking soneone off the list of
medi ators may be depriving that person of a property or liberty
interest in that position. Judge Mtricciani noted that the
judges setting up the nediation program had di scussed how to
develop criteria to evaluate nmediators to find out who is
effective and who is not.

The Vice Chair comented that she did not think that the
original |anguage in subsection (a)(4) which reads, “a reasonable
opportunity to respond” necessarily neans that the person to be
removed fromthe list of nediators has the right to present
evidence. It could nmean that the person can respond in witing.

The Chair said that the person could request a hearing. The
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Comm ttee of Program Judges or the adm nistrative judge can grant
a hearing if it is necessary. The |anguage seens to work well.
M. Sykes questioned whether a hearing would tie up the entire
Comm ttee of Business and Technol ogy Judges. Judge Matriccian
answered that there are only three judges on the Commttee. The
Reporter observed that the person could be left on the |ist

unl ess his or her actions were egregious, and the court that is
assigning a nediator to a particular action can opt out of
choosi ng soneone who is marginal.

The Chair remarked that sonmeone on the |list could argue that
he or she cannot be renoved fromthe list wthout being given the
opportunity to correct the problemthat is the reason for the
potential renoval. The problemmy be a matter of
qualifications, such as the person has not taken certain
necessary courses, and the person should be told of the problem
M. Titus noted that the nediators serve at the pleasure of the
court, and there may be surplus nediators on the |ist who are
never used. The Vice Chair expressed the view that the Rul e does
not have to be rewitten. Judge Kaplan added that a simlar
provi sion has been in the general Alternative D spute Resol ution
(“ADR’) Rul es and has caused no problem

The Vice Chair suggested that in the second sentence of

subsection (b)(3), the | anguage “...disapproval of his or her
application...” should be changed to “...disapproval of the
application...,” and the Conmttee agreed by consensus to this

change. The Commttee approved the Rul e as anended.
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The Vice Chair presented Rule 17-108, Fee Schedul es, for the

Conm ttee’'s consi deration.

MARYLAND RULES OF PROCEDURE
TITLE 17 - ALTERNATI VE DI SPUTE RESOLUTI ON

CHAPTER 100 - PROCEEDI NGS IN Cl RCU T COURT

AMEND Rul e 17-108 to change “county
adm ni stration judge” to “circuit
admnistrative judge” and to add a certain
Comm ttee note, as foll ows:

Rule 17-108. FEE SCHEDULES

Subj ect to the approval of the Chief
Judge of the Court of Appeals, the ecounty
circuit adm nistrative judge of each circuit
court may devel op and adopt naxi mum f ee
schedul es for persons conducting each type of
alternative dispute resol ution proceeding
ot her than on a volunteer basis. In
devel opi ng the fee schedul es, the
circuit adm nistrative judge shall take into
account the availability of qualified persons
willing to provide those services and the
ability of litigants to pay for those
services. A person designated by the court,
ot her than on the agreenent of the parties,
to conduct an alternative dispute resolution
proceedi ng under Rule 2-504 may not charge or
accept a fee for that proceeding in excess of
that all owed by the schedule. Violation of
this Rule shall be cause for renoval from al
lists.

Committee note: A fee schedule nay set a
different maximumrate for each type of
alternative dispute resolution (“ADR’)
proceedi ng and may include different rates
for the sane type of proceedi ng depending
upon the conplexity of the action and the
qualifications required of the ADR
practitioner who conducts the proceeding.
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Source: This Rule is new.
Rul e 17-108 was acconpani ed by the foll owi ng Reporter’s
Not e.

Rul e 17-108 currently gives authority to
the county adm nistrative judge to set fee
schedul es for persons conducting alternative
di spute resolution (“ADR’) proceedi ngs,
subject to the approval of the Chief Judge of
the Court of Appeals. The Rules Conmittee
recommends that fee schedul es be set instead
by the circuit adm nistrative judge, subject
to the Chief Judge’ s approval. The proposed
change is intended to facilitate a uniform
approach to fee schedules within each
circuit, generally, and in particular with
respect to ADR proceedi ngs in cases assigned
to the Business and Technol ogy Case
Managenent Program

A Committee note is proposed to be added
to make clear that the rates in the fee
schedul e may be based not only on the type of
ADR proceedi ng but also on the conplexity of
the action and the qualifications of the ADR
practitioner.

The Vice Chair pointed out that there is a typographical
error in the “amend” clause at the beginning of the Rule -- the
word “adm ni stration” should be changed to the word
“adm nistrative.” She noted that the Rule provides that the
circuit admnistrative judge is involved in devel opi ng and
adopting fee schedules. The proposed Commttee note will clarify
that the rates in the fee schedul e are based not only on the type
of ADR proceedi ng but also on the conplexity of the action and
the practitioner’s qualifications. The Commttee approved the

Rul e as presented, with the correction of the “amend” cl ause.

The Vice Chair presented Rule 16-108, Conference of Crcuit
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Judges, for the Commttee’ s consideration.

MARYLAND RULES OF PROCEDURE
TITLE 16 - COURTS, JUDGES, AND ATTORNEYS

CHAPTER 100 - COURT ADM NI STRATI VE STRUCTURE,
JUDI CI AL DUTI ES, ETC

AMEND Rul e 16-108 to add a new
subsection concerning the appointnment of a
Busi ness and Technol ogy Case Managenent
Comm ttee, as follows:

Rul e 16-108. CONFERENCE OF CI RCU T JUDGES

a. Purpose.

There shall be a Conference of Circuit
Judges that represents the interests of the
circuit courts and is a policy advisory body
to the Chief Judge of the Court of Appeals,
the Court of Appeals, and other judici al
branch agencies in all circuit court matters.

b. Power s.
1. Admnistration Policies.

To fulfill its purpose, the Conference
shall work col |l aboratively and in
consultation wth the Chief Judge of the
Court of Appeals in devel oping policies
affecting the admnistration of the circuit
courts, including but not limted to:

(A) progranms and practices that wll
enhance the adm nistration of justice;

(B) the level of operational and
judicial resources to be included in the
Judi ci ary Budget;

(O legislation that may affect the
circuit courts; and
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(D) the conpensation and benefits of
circuit court judges.

2. Consul tants.
Wth the approval of the Chief Judge, the
Conference may retain consultants in matters
relating to the circuit courts.

3. Consultation with Chief Judge of the
Court of Appeals.

The Conference shall consult with the Chief
Judge of the Court of Appeals:

(A) on the appointnent of circuit
judges to commttees of the Judicial
Conference in accordance with Rule 16-802 f
2; and

(B) to reconmend circuit judges for
menbership on other conmttees and bodi es of
interest to the circuit courts.

4. Business and Technol ogy Case
Management Committee of Program Judges.

The Conference shall appoint a commttee of
not |less than three programjudges to perform
the duties required by Rule 17-107 (b) and to
serve generally as a policy advisory body
with respect to the Business and Technol ogy
Case Managenent Program

Cross reference: For the definition of
“program judge,” see Rule 16-205 (a)(3).

4- 5. Mjority Vote.

The Conference and the Executive Conmttee
of the Conference each shall exercise its
powers and carry out its duties pursuant to a
majority vote of its authorized nenbership

c. Menbership and Operation
1. Conposition.
The Conference shall conprise 16 nenbers
including the circuit adm nistrative judge

fromeach judicial circuit and one circuit
judge fromeach judicial circuit who shall be
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el ected every two years by mpjority vote of
the circuit judges then authorized in the
circuit.

2. Chair and Vice-Chair.

The Conference shall elect fromits nenbers
every two years a Chair and Vice-chair.

3. Quorum

A mgjority of the authorized nenbership of
t he Conference shall constitute a quorum

4. Meeti ngs.

The Conference shall neet at |east four
times a year.

d. Executive Conmittee.
1. Power and Conposition.

There shall be an Executive Commttee of
the Conference. It shall consist of the
Conference Chair and Vice-Chair and such
ot her nmenbers as may be designated by the
Conf erence and shall be enpowered to act with
the full authority of the Conference when the
Conference is not in session. The actions of
the Executive Commttee will be reported
fully to the Conference at its next mneeting.

2. Quorum

A mgjority of the authorized nenbership of
the Executive Commttee shall constitute a
quor um

3. Convening the Executive Comm ttee.
The Executive Conmittee shall convene at
the call of the Conference Chair. In the
absence of the Chair, the Vice-Chair is
aut hori zed to convene the Executive
Committee.
e. Conference Staff.

The Admi nistrative Ofice of the Courts
shall serve as staff to the Conference and
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its Executive Conmttee.
Source: This Rule is new.

Rul e 16- 108 was acconpani ed by the foll owi ng Reporter’s
Not e.

The proposed anmendnent to Rule 16-108
requires that the Conference appoint a
commttee of program judges who will serve
generally as a policy advisory body with
respect to the Business and Technol ogy Case
Managenent Program and performthe specific
duties set forth in Rule 17-107 (Db).

The Vice Chair explained that a new subsection b 4 has been
proposed for addition to Rule 16-108 providing for the Conference
of Circuit Judges to appoint a Coormittee of Program Judges in the
Busi ness and Technol ogy Case Managenent Programto serve
generally as a policy advisory body and to performthe duties
required by Rule 17-107 (b).

Judge M ssouri comrented that the Honorable Daniel M Long,
Adm ni strative Judge of the First Judicial Crcuit, had sent an
e-mai|l letter to Frank Broccolina, State Court Adm nistrator,
asking why it is necessary to include subsection b 4, since the
appoi ntment authority already exists. M. Broccolina explained
t hat Judge Long was not objecting to the addition of this
provi sion but was sinply asking a question. Judge Matriccian
said that he had seen Judge Long’s e-mail and noted that this
provi sion had not seenmed to cause any adm nistrative probl ens.

The Chair added that this conforns the Rule to current practice.

The Commi ttee approved the Rule as presented.
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Agenda Item 2. Consideration of certain proposed rules changes
pertaining to mandanus and certiorari: Anendnents to: Rule
15-701 (Mandanmus) and Rule 7-301 (Certiorari in the Grcuit
Court); New Rules: Rule 7-401 (Ceneral Provisions), Rule 7-402
(Procedures), and Rule 7-403 (D sposition)

M. Sykes told the Commttee that the proposed changes to
t he Mandanus Rul es have a long history. Previously, the Rules
Comm ttee had consi dered the question of whether to elimnate the
Mandamus and Certiorari Rules, replacing themwth injunctive
relief. Oher jurisdictions have taken this step. The Court of
Appeal s was resistant to this idea. The idea to change the Rules
had been quiescent for a long tinme. Jack L. B. Gohn, Esq, wote

an editorial in The Daily Record suggesting that the Mandamnus

Rul e shoul d be nodified, because it is so skeletal and does not
fill in the necessary procedures. Wth M. Gohn’ s assi stance,
the Subcomittee decided to distinguish between general nmandanus
and mandamus applying to appeals froman adm ni strative agency
deci sion where there is no statutory appeal. |In ordinary
mandamus, no record is transmtted to the circuit court, but an
appeal froman adm nistrative agency is on the record. Title 7,
Chapter 400 is nodeled after circuit court appeals from deci sions
of admi nistrative agenci es.

M. Sykes presented Rules 15-701, Mandamus, 7-301,
Certiorari in the Grcuit Court, 7-401, General Provisions,
7-402, Procedures, 7-403, Disposition, for the Conmttee’s

consi derati on.
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MARYLAND RULES OF PROCEDURE
TI TLE 15 - OTHER SPECI AL PROCEEDI NGS

CHAPTER 700 - MANDAMUJS

AMEND Rul e 15-701 to add a Conmmittee
note after section (a), as follows:

Rul e 15-701. MANDAMUS

(a) Commencenent of Action

Except as provided in Rules 7-401 et
seqg., an action for a wit of mandanus shal
be comrenced by the filing of a verified
conplaint, the formand contents of which
shall conply wth Rules 2-303 through 2-305.
The plaintiff shall have the right to claim
and prove damages, but a demand for genera
relief shall not be permtted.

Committee note: Code, Courts Article, 83-8B-
02 provides: “An action for a wit of
mandanus shall be tried by a jury on request
of either party.” This has been judicially
interpreted to apply to fact questions. See
Cicala v. Disability Review Board for Prince
Ceorge’'s County, 288 MI. 254 (1980).

For review of quasi-judicial rulings of
adm ni strative agencies where judicial review
is not authorized by statute, see Rule 7-401.

(b) Defendant's Response

The defendant may respond to the
conplaint as provided in Rule 2-322 or Rule
2-323. An answer shall be verified and shal
fully and specifically set forth all defenses
upon which the defendant intends to rely, but
t he defendant shall not assert any defense
that the defendant m ght have relied upon in
an answer to a previous conplaint for
mandanus by the sane plaintiff for the sane
relief.

(c) Amendnent
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Amendnent of pleadings shall be in
accordance with Rule 2-341.

(d) Ex Parte Action on Conpl aint
(1) Upon Default by Defendant

I f the defendant is in default for
failure to appear respond, the court, on
notion of the plaintiff, shall hear the
conplaint ex parte—Fhe , and the plaintiff

i i nmust support

shatHH—be—+equired—tointroduce

the conplaint by evidence tna—support—eft—the
conptatnt. | f the eouvrt—Hnds—that—thefacts
and—tawatthortze—thegrantingof the—wit-

+t+ law aut hori zes the issuance of the wit
under the circunstances proved by the

evi dence, the court shall order the wit to
i ssue without delay. O herw se, the court
shal | dism ss the conplaint.

(2) Upon Striking of Defendant's Answer

| f the—eourt—grants a notion to
strike an answer filed pursuant to Rule 2-322
(e) is granted, and the court does not permt
t he H+Hng—of—an answer to be anended answer,
the court nmay enter—an order author+zing the
wit to issue wwthout requiring the plaintiff
to introduce evidence in support of the
conpl ai nt.

(e) Wit of Mandanus
(1) Contents and F+we—for Conpliance

The wit shall be perenptory in form
and shall require the defendant to perform
i mredi ately the duty sought to be enforced—
Fer- , unless for good cause shown,—hewever
the court may extends the tinme for
conpl i ance.
the—-w+t—to The wit need not recite the
reasons for its issuance.

(2) Certificate of Conpliance

| medi ately after conpliance, the
defendant shall file a certificate stating
that all the acts commanded by the wit have
been fully perforned.
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(3) Enforcenent

Upon application by the plaintiff,
the court nmay proceed under Rul e 2-648
agai nst a party who di sobeys the wit.

(f) Adequate Renedy at Law

The exi stence of an adequate renedy in
damages does not preclude the issuance of the
wit unless the defendant establishes that
property exists fromwhich danages can be
recovered or files a sufficient bond to cover
al | damages and costs.

Source: This Rule is derived from forner
Rul es BE40, BE41l, BE43, BE44, BE45, and BEA46.

Rul e 15-701 was acconpanied by the followi ng Reporter’s
Not e.

The Specific Renedies Subcommittee
proposes changes to Rule 15-701, Mandanus,
including a reference to proposed new Rul es
7-401 et seq., and the addition of a
Comm ttee note to section (a) referring to
the case of Ccala v. Disability Review
Board, 288 MJ. 254 (1980) to clarify when a
jury trial is appropriate in mandanus cases.
The Subcommittee is al so proposing style
changes to sections (d) and (e).

MARYLAND RULES OF PROCEDURE
TITLE 7 - APPELLATE AND OTHER JUDI Cl AL REVI EW
IN Cl RCU T COURT
CHAPTER 300 - CERTI ORAR
AMEND Rule 7-301 to change the word

“defendant” to “respondent,” to add | anguage
to section (a) defining the word “party,” to
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add a Commttee note after section (a), to
add new | anguage to section (d), and to
elimnate the reference to a “show cause
order” in section (e), as follows:

Rule 7-301. CERTIORARI IN THE CIRCU T COURT

(a) Applicability; Definitions

This Rul e governs applications in the
circuit court for a wit of certiorari. As
used in this Rule, * ~ “respondent”
means the persoen—or—body District Court or
t he orphans’ court whose acts are sought to
be reviewed. As used in this Rule, “party”
neans any party to a proceeding in the
District Court or orphans’ court other than
the petitioner or petitioners in the circuit
court.

Comm ttee note: For review of quasi-judicial
actions other than those involving a review
of an action by the District Court or an
orphans’ court, a wit of mandanus is the
appropriate remedy. See Rules 7-401 et seq.

(b) Petition

An application for a wit of
certiorari shall be by petition filed in the
circuit court for the county where the acts
sought to be reviewed take, have taken, or
woul d take effect. and The petition shal
nanme as defendant respondent the persof—of
bedy court whose acts are sought to be
reviewed and the nanmes and addresses of al
known parties in the proceeding with respect
to which the review by the circuit court is
sought. The petition shall be under oath and
shall contain (1) a—desertption the nane of
t he defendant respondent, and—of (2) the
matter sought to be reviewed, 2 (3) a
statenent of the interest of the ptatnt+if
petitioner in the matter, and 3} (4) &
staterrent—of the facts relied on to show t hat
t he defendant respondent | acked jurisdiction
or commtted unconstitutional acts reviewable
by wit of certiorari.
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(c) Action on Petition; Bond

Upon the filing of a petition, the
court shall (1) issue an order requiring the
defendant respondent to file a response by a
speci fi ed date stated—+n—the—order show ng
cause why the wit should not issue, or (2)
issue a wit of certiorari to the defendant
respondent, requiring the production by a
specified date of all records of the
defendant respondent in the matter by a date
stated in the wit, or (3) dismss the
petition if the court determ nes fromthe
petition that it lacks jurisdiction. Before
issuing a wit of certiorari, the court may
require the ptatnt+f+ petitioner to file a
bond conditioned on the paynent to any person
of any damamges sustai ned because of the
i ssuance of the wit if the court ultimtely
determnes that the wit should not have
I ssued.

Cross reference: Title 1, Chapter 400.

(d) Service and Notice

Upon filing the
petition, the petitioner shall deliver to the
clerk one additional copy of the petition for
t he respondent and one additional copy for
each party. The petitioner shall also notify
the other parties in conformty with Rule 1-
351 (b). The clerk shall pronptly mai
copies of the petition to the clerk of the
respondent and to the parties, informng the
respondent and the parties of the date the
petition was filed and the civil action
nunber assigned to the petition. Along with
the copy to the respondent and to each party,
the clerk of the circuit court shall qgive
witten notice that:
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(1) a petition for certiorari has been
filed, the date of the filing, the nane of
the court, and the civil action nunber:; and

(2) a respondent or party wi shing to
oppose the petition nust file a response
within 30 days after the date the clerk’'s
notice was mailed unless the court shortens
or _extends the tine.

(e) Hearing

(1) VWhen No Response is Filed

If no response to a petitionis
filed, the court nay issue the wit w thout a

heari ng.

- (2) Wen Shoew€Catse—order—tssued a
Response is Filed

| f the defendant respondent or a
party files a response to a showcatuse—order
petition, the court shall hold a hearing to
determne its own jurisdiction and whether to
i ssue the wit. H—moresponse+s—itet—the
cotHt—ray—+sste—the—wt—wthout—a—heartng—

2> (3) Wen Wit |ssued

Upon the return of the wit and the
production by the defendant respondent of its
records, the court shall first determne if
it has jurisdiction and, if so, shall review
the jurisdiction and constitutionality of the
acts of the defendant respondent.

(f) Mdtion to Intervene
Any person whose interest nmay be
affected adversely by the certiorari
proceedi ng may nove to intervene pursuant to
Rul e 2-214.
Source: This Rule is derived fromforner
Rul es K41 through K48.

Rul e 7-301 was acconpani ed by the follow ng Reporter’s Note.
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Jack L. B. Gohn, Esqg., proposed changes
to the Rules governing certiorari and
mandanus. After considering his thorough
research and drafting, the Specific Renedies
Subcomm ttee recomends narrow ng the scope
of certiorari so that it applies only to
review of actions of a judicial rather than
an admnistrative tribunal. The
recommendation is that review of
adm ni strative agency actions where reviewis
not authorized by statute, will be pursuant
to a set of new rules proposed for addition
to Title 7, Chapter 400, entitled
Admi ni strative Mandanus.

The Subcommittee is proposing to change
the word “defendant” to “respondent” in Rule
7-301 since the Rule is proposed to apply to
review of actions of the District Court or
orphans’ court only. Language has been added
explaining that the term*“party” wll now be
used in the Rule to nean soneone involved in
the proceedi ng other than the petitioners. A
Comm ttee note is being proposed which wll
direct the bar to the new Adm nistrative
Mandamus Rul es for review of quasi-judici al
actions other than those reviewing District
Court or orphans’ court actions.

Section (d) is being changed to set out
in nore detail the procedures for service and
notice which are currently very limted and
to elimnate a show cause order procedure.

In section (e) the Subcomm ttee proposes
addi ng a new subsection (1) which provides
that a court may issue the wit of certiorar
wi thout a hearing if no response to the
petition is filed, using the | anguage now in
current subsection (e)(1). A provision for a
heari ng when a show cause order is issued is
in the current rule. The Subcommittee
recommends del eting the | anguage referring to
t he show cause order, and substituting in its
pl ace a provision for a hearing when a
response is filed consistent with the
proposed changes to section (d).

The Subcommittee is al so proposing style
changes to sections (b) and (c).
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MARYLAND RULES OF PROCEDURE

TITLE 7 - APPELLATE AND OTHER JUDI Cl AL
REVIEW I N Cl RCU T COURT

CHAPTER 400 - ADM NI STRATI VE MANDAMJS

ADD new Rul e 7-401, as foll ows:

Rul e 7-401. GENERAL PROVI SI ONS

(a) Applicability

The rules in this Chapter govern
actions for judicial review of a quasi-
judicial order or action of an admi nistrative
agency, where review is not authorized by
statute or by local |aw

Comm ttee note: \Were judicial review of an
order or action of an adm nistrative agency
is authorized by statute, see Rule 7-201 et
seq. For review of quasi-judicial actions
ot her than those involving a review of an
action by the District Court or an orphans’
court, a wit of mandamus is the appropriate
remedy.

(b) Definition

As used in this Chapter,
“adm ni strative agency” means any agency,
board, departnent, district, conm ssion,
authority, Conmm ssioner, official, or other
unit of the State or of a political
subdi vi sion of the State.

Source: This Rule is new.

Rul e 7-401 was acconpani ed by the follow ng Reporter’s Note.

Consistent with Jack L. B. Gohn’s
suggestions to inprove the Mandanus Rul es,
the Subcomm ttee proposes creating a new set
of Rules entitled “Adm nistrative Mandanus”
for review of quasi-judicial actions of
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adm ni strative agencies where review is not
authorized by statute. Rule 7-401 is
patterned after Rule 7-201 with the necessary
distinctions. A Commttee note explaining

t hat mandamus is the appropriate renedy for
revi ew of quasi-judicial actions other than
an action by the District Court or orphans’
court has been added for clarity.

MARYLAND RULES OF PROCEDURE
TITLE 7 - APPELLATE AND OTHER JUDI Cl AL REVI EW
IN Cl RCUI T COURT
CHAPTER 400 - ADM NI STRATI VE MANDAMJS

ADD new Rul e 7-402, as foll ows:

Rul e 7-402. PROCEDURES

(a) Conplaint and Response

An action for a wit of adm nistrative
mandanus shall be conmenced by the filing of
a conplaint, the form contents, and timng
of which shall conply with Rules 7-202 and 7-
203. The response to the filing of the wit
shall conply with the provisions of Rule 7-
204.

(b) Stay

The filing of the wit does not stay
the order or action of the admnistrative
agency. The court may grant a stay pursuant
to Rule 7-205.

Al ternative A
(Subcommittee’ s Recommendati on)

(c) Discovery
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The court may permt discovery, in
accordance with the provisions of Title 2,
Chapter 400 that the court finds to be
appropriate, but only in cases where the
party chal | engi ng the agency action nmakes a
strong showi ng of the existence of fraud or
extrenme circunstances whi ch occurred outside
the scope of the admi nistrative record, and a
remand to the agency is not a viable
alternative.

Alternative B
(Recommendation of Jack L. B. Gohn, Esq.)

(c) Discovery

The court may within its discretion
permt discovery in cases where there is a
prima facie show ng of the existence of an
i ssue upon which any party may be unfairly
prej udi ced wi thout discovery, including but
not limted to: the nature and content of
actions of the agency of which the plaintiff
is not otherwi se informed, the good faith of
agency personnel, and the reasoning of agency
deci si on- makers.

Comm ttee note: The Comm ttee recommends
that judicial discretion to authorize

di scovery be specifically acknow edged
because agency deci si on-makers whose actions
are reviewed in an adm ni strative nmandanus
proceedi ng may not have created a full and
reviewable record. As in ordinary mandanus
conducted pursuant to Rule 15-701, and
dependi ng on the nature of the allegations
and of the extant agency record, a record
sufficiently fair and conplete to enable a
court to rule on an adm nistrative mandamnus
conplaint nmay need to be established by facts
best devel oped t hrough di scovery.

(d) Record and Menoranda

The record and nenporanda shall be
filed pursuant to Rules 7-206 and 7-207.

(e) Hearing

The court may hold a hearing pursuant
to Rule 7-208.
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Source: This Rule is new, except that
subsection (c) codifies the decision in
Mont gonery County v. Stevens, 337 M. 471
(1995).

Rul e 7-402 was acconpani ed by the follow ng Reporter’s Note.

Rul e 7-401 is designed to incorporate
many of the procedures of Title 7, Chapter
200. The Subcomm ttee recomrends addi ng a
provi sion for discovery to be available only
upon a showi ng of fraud or extrenme
ci rcunst ances whi ch occurred outside the
scope of the adm nistrative record, and if a
remand to the agency is not a viable
alternative. This is consistent wth the
decision in Mntgonery County v. Stevens, 337
Mi. 471 (1995).

MARYLAND RULES OF PROCEDURE
TITLE 7 - APPELLATE AND OTHER JUDI Cl AL REVI EW
IN Cl RCU T COURT

CHAPTER 400 - ADM NI STRATI VE MANDAMUS

ADD new Rul e 7-403, as foll ows:

Rul e 7-403. DI SPCSI TI ON

The court nmay issue an order denying the
wit of mandanus, or may issue the wit (1)
remandi ng the case for further proceedings,
or (2) reversing or nodifying the decision if
any substantial right of the plaintiff may
have been prejudi ced because a finding,
concl usion, or decision of the agency:

(A) is unconstitutional,
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(B) exceeds the statutory authority or
jurisdiction of the agency,

(C results froman unlawful procedure,
(D) is affected by any error of |aw,

(E) is unsupported by conpetent,
mat eri al, and substantial evidence in |ight
of the entire record as submtted,

(F) is arbitrary or capricious, or
(G is an abuse of its discretion.

Source: This Rule is new.

Rul e 7-403 was acconpani ed by the follow ng Reporter’s Note.

Rule 7-403 is patterned after Rule 7-
209. The proposed Rul e provides for the
i ssuance of a wit of mandanus in place of
the order issued pursuant to Rule 7-209. The
| anguage i n subsections (A) through (F) is
taken fromthe Adm nistrative Procedure Act,
State Governnent Article, 810-222 (h). The
| anguage of subsection (G is taken fromthe
concurring opinion by the Honorable denn T.
Harrell, Jr. in the case MIA v. King, 369 M.
274 (2002). The Subcommittee is in agreenent
wi th Judge Harrell that abuse of discretion
shoul d be added to the list of grounds for
issuing the wit in judicial review of agency
deci si ons.

Directing the Commttee’'s attention to Rule 15-701, M.
Sykes said that section (a) is simlar to the current Rul e except
for the reference to “Rules 7-401 et seq.” The new Commttee
note explains that jury trials are available for cases involving
fact questions. Although the statute, Code, Courts Article,
83-8B-02, provides that an action for a wit of mandanus is tried

by a jury, the case of G cala v. Disability Review Board for
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Prince George’s County, 288 M. 254 (1980) holds that a jury may

deci de only questions of fact, not questions of law. Section (b)
provides that the general Title 2 Rules for responses are
appl i cabl e, except that the Subcomm ttee has retained the

provi sion that an answer shall be verified. Because there is no
record transmtted to the Court in which the mandanus action is
filed, something nore than a bald statenent of counsel is
necessary.

M. Sykes pointed out that section (d) provides that if the
def endant defaults, the court may issue the wit of nandanus. |If
an answer is stricken because the defense is legally inadequate,
the court may order the wit to issue, and the plaintiff does not
have to introduce evidence in support of the conplaint. The Vice
Chair commented that if the defendant is in default for failure
to appear, the plaintiff nmust prove his or her entitlenment to the
wit. Wiy is the result different when an answer is stricken?
M. Sykes replied that ordinarily the answer is stricken with the
right to anmend; however, an answer invalid on its face does not
contest the facts alleged. The Chair asked if a late filed
answer is stricken. M. Sykes responded that the case woul d be
over if the answer is filed too |ate, subject to appeal for abuse
of discretion.

The Chair pointed out that the | anguage in subsection (d)(1)
which reads: “If the |aw authorizes the issuance of the wit
under the circunstances proved by the evidence, the court shal

order the wit to issue wthout delay” is not correct, because
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the decision of the court is discretionary. He suggested that
the provision could read as follows: “If the defendant is in
default for failure to respond or if a notion to strike an answer
filed pursuant to Rule 2-332 (e) is granted, and the court does
not permt the answer to be anended, the court shall order the
wit to issue without delay if the |aw so authorizes.” The Chair
expl ained that the Court of Special Appeals gets cases from

i nmates requesting a wit of mandanus to order the circuit court
to decide the inmate’ s post conviction petition. The Chair said
that he does not want to be forced to issue the wit; the

deci sion whether to issue it should be discretionary. M. Sykes
commented that mandamus is a right. |f someone proves that he or
she is entitled to the wit, why should the decision to issue it
be discretionary?

Judge Hel | er asked why the |anguage in the existing Rule
which reads “If the court finds that the facts and | aw authori ze
the granting of the wit...” is proposed to be del eted.

Language coul d be added to section (d) to follow the | anguage of
section (f) of Rule 2-613, Default Judgnent, which provides: “If,
in order to enable the court to enter judgnent, it is necessary
to take an account or to determ ne the anmount of damages or to
establish the truth of any avernment by evidence or to nmake an
investigation of any matter, the court may rely on affidavits,
conduct hearings, or order references as appropriate...”. The
court would have the discretion to take evidence but woul d not be

required to do so. The Vice Chair said that she agreed, but she
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did not understand why the Rule would require a verified
conplaint and answer unless it is used for sonething. |If
evidence is to be presented in support of the conplaint,
verification need not be required. Judge Heller pointed out that
if the words “nust support” were renoved from subsection (d)(1),
that provision would be simlar to Rule 2-613 (f). M. Zarnoch
commented that the common |aw required verification. The statute
may have intended that the common | aw be followed or may have
intended to alter the common law. M. Sykes remarked that if the
verification conplaint is retained, there is no need to present
evi dence.

The Vice Chair said that she is currently working on the

third edition of her book, Muryland Rules Commentary. One of the

sections being revised pertains to injunctions and mandanus. The
Honor abl e Paul V. Nieneyer, now a judge of the United States
Court of Appeals for the Fourth Grcuit, a co-author of the book,
and formerly a nmenber of the Rules Commttee, wote the section
in the book on mandanus. He had commented that the Mandanmus Rul e
is left over froma previous tine. It does not permt a demand
for general relief, and it requires a conplaint and answer under
oath, which is unnecessary.

M. Titus observed that he had never used a wit against an
adm ni strative agency when the agency’s actions were being
reviewed. The nodern way to challenge the action of an agency
when there is no statutory authority is through a declaratory

judgnent. He expressed the view that there need not be a
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specific rule. The Chair noted that if the wit of nmandanus is
abol i shed, cases may be in linbo. A police officer who seeks a
special disability pension fromBaltinore City but is only given
ordinary disability has no statutory renedy to appeal the
decision and would file a petition for a wit of mandanus. M.
Titus noted that the police officer could seek a declaratory
judgnent. M. Gohn responded that case | aw does not support this
— it provides for wits of mandanus or certiorari as a renedy.
Judge Kapl an remarked that mandanus is used for cases
i nvol ving el ecti ons where soneone on the ballot did not have the
necessary qualifications. The way to obtain inmediate action is
to file for a wit of mandanmus. The Chair added that this would
al so apply to soneone who wants to be added to a ballot. M.
Gohn pointed out that the cases involving a review of agency
actions where statutory review is not provided show that
declaratory judgnent is not available as a renedy. The case of

Bucktail v. Talbot County, 352 Md. 530 (1999) held that the

appropriate renedi es are mandanus and certiorari. The case
i nvol ved a review of the action of the county council sitting as
the zoning board. M. Zarnoch added that the statutes authorize
mandanus.

M. Sykes commented that the first attenpt to provide in the
Rul es that any relief that was heretofore avail abl e by mandanus
or certiorari could be obtained by injunction did not get very
far. The Vice Chair said that she was not sure why this would be

unaccept abl e so many years later. The Chair asked if this relief
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woul d be avail abl e through the issuance of an injunction. M.
Gohn replied that this review m ght be able to be substituted for
certiorari when the circuit court reviews final agency action and
tests the jurisdiction of orphans’ courts and the District Court.
Wth adm nistrative agencies, injunctive relief mght be able to
be substituted for cases involving executive actions, but if the
action is quasi-judicial, the rules pertaining to relief would
have to go into the Title 7, Chapter 200 Rul es.

M. Titus conmmented that the term“quasi-judicial” is not
definitive enough. An action by a zoning board is a legislative

act, but in the case of Montgonery County v. Wodward & Lot hrop

280 Md. 686 (1977), the court held that in sone cases, the
agenci es are resolving disputed adjudicative facts; in others,
the agencies are resolving disputed |legislative facts. How can
this be organized in the Rules? The function of the agency is
irrelevant -— the question is whether the agency is resolving
di sputed adjudicative facts. M. Gohn pointed out that M.
Zarnoch had indicated that |anguage could be borrowed from
81094.5 of the California Code of Civil Procedure to separate out
adm ni strative mandanmus fromtraditional mandanus. M. Titus
remar ked that conprehensive zoni ng cases do not invol ve disputed
adj udi cative facts. M. Gohn agreed that those cases are quasi -
| egislative. The dividing line is whether the agency resol ved
| egi sl ative or adjudicative facts.

The Chair asked the Commttee how this matter should

proceed. The Vice Chair suggested that the matter should go back
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to the Subcommttee for further study and that M. Titus should
conme to the Subcommttee neetings. M. Sykes inquired as to what
direction the Subcomm ttee should follow regarding policy. M.

Ti tus suggested that mandanus shoul d be Il argely abolished. Judge
Hel l er remarked that these cases do conme up in Baltinore City,
and she asked whether there would be supporting case law if the
cases are handl ed by a declaratory judgnent or injunctive relief.
M. Titus responded that the standard of review is the sane.
Judge Heller noted that a wealth of case | aw defines the standard
of review when adm ni strative agency review, mandanus, or
certiorari is sought. The Chair said that the Subcommttee wll
have to consider these issues. Subsection (a) of Code, Crim nal
Procedure Article, 87-102 (formerly Code, Article 27, 8654A)
lists all of the wits people can request in a post conviction
proceeding for relief. Judge Heller commented that wits are
still filed, and Judge M ssouri added that he sees wits of corum
nobis. Judge Heller noted that incarcerated defendants file
wits of habeas corpus.

M. Zarnoch pointed out that several years ago, the Rules
Commi ttee considered the suggestion to replace mandanus with
injunctive relief and rejected the idea. It would be useful to
| ook at the m nutes of the neetings where this was di scussed.

M. Titus remarked that the case of State | nsurance Conm SSi oner

v. National Bureau of Casualty Underwriters, 248 M. 292 (1967)

held that the circuit court’s review of a decision of an

adm ni strative agency to see whether the finding of facts by the
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agency was supported by a preponderance of the evidence does not
i npose non-judicial duties on the court and does not conflict
with the concept of separation of powers.

Judge Hel l er comented that she did not want to vote on this
matter until she fully understood the inplications. M. Sykes
i nqui red about mandanus in the federal courts, and M. Zarnoch
replied that the federal rules abolished the wit, but sone
| anguage in federal cases brought it back. Judge Kapl an asked
whether M. Titus had filed a wit of mandamus to all ow
Mont gonery County into a case adjudi cated by Judge Kaplan in
which M. Titus had been counsel, and M. Titus answered that he
had filed a notion for |leave to intervene. He said that the case

of Heaps v. Cobb, 185 M. 372 (1945) held that there is an

inherent right to judicial review, but it cannot interfere with
any exercise of legislative prerogative within constitutional
l[imts.

M. Gohn drew the Commttee’ s attention to Table Ain a
handout he had distributed at the neeting. (See Appendix 1). He
expl ai ned that mandanmus and certiorari can be used in the sane
case, but they are inconsistent, and the procedures are hard to
follow. They need sinplification. Judge M ssouri commented that
M. Gohn’s handouts are very hel pful, but nore information is
needed. The Chair said that the Subcomm ttee can reconsider the
matter, taking into consideration Judge Nieneyer’s comrentary and
the m nutes of the neetings at which this has already been

di scussed. M. Sykes pointed out that other aspects of mandanus
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and certiorari need to be considered, such as the extent to which
the Rules Commttee would |ike discovery. The Subcommttee and
M. Gohn are divergent as to this. Section (c) of proposed new
Rul e 7-402, Procedures, has two alternatives. The first is the
Subconmi ttee’s recomendati on; the second is M. Gohn’s
recomended | anguage. M. Titus said that he definitely
preferred the first alternative. The Chair suggested that if the
first alternative is used, a period should be placed after the
word “appropriate,” and the remai nder of the | anguage be del et ed.

M. Gohn explained that he drafted Alternative B because of
a case in which he had been involved. He had represented soneone
who had applied for a professional |icense and was turned down,
because the applicant had neglected to nention that he had been
previously convicted of a crime. The person reapplied, and the
agency did not act on the second application. In filing an
action for mandanus to di scover why an agency would not tell an
applicant of its decision, the follow ng | anguage in section (c)
woul d be hel pful: *“...the nature and content of actions of the
agency of which the plaintiff is not otherw se inforned, the good
faith of agency personnel, and the reasoning of agency deci sion-
makers.”

M. Titus coomented that if Alternative B were used, it
woul d overrule a | arge anount of case law. M. Gohn disagreed,
explaining that there is Adm nistrative Procedure Act (“APA”)
case law which is applicable. The Chair said that the discovery

decisions can be left up to the court’s discretion. M. Gohn
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commented that the cases of Public Service Conm ssion of Mryl and

v. Patuxent Valley Conservation League, 300 Md. 200 (1984) and

Mont gonery County v. Stevens, 337 Ml. 471 (1995) | eave open the

possibility that the decision-maker’s thought process could be
considered. M. Titus reiterated that Alternative Ais
consistent wth case | aw

Judge Heller noted that mandanus provi des an inherent right
of review which is not avail able under the APA. D scovery woul d
open up a new way of review ng decisions of admnistrative
agencies. M. Gohn responded that there is a good reason for
this. The posture in the case is different than one brought
under the APA, which involves a ruling on the record and the
trappi ngs of due process. These may be m ssing in nmandanus.
When there is a decision by a county official, there is no
revi ewabl e record or statenment of reasons for the decision
Judge Heller remarked that the matter could be remanded back to
the agency to set forth the reasons for its decision. The Chair
stated that if discovery is built in with a prinma facie show ng,
this would tie the judge’s hands. M. Titus commented that if an
agency wll not nake a decision, a wit of mandanus can be issued
to force the agency to nake a decision. |If thereis no file, the
court can issue a prelimnary injunction for the agency to give
the court the necessary materials. M. Gohn noted that this is
di scovery.

The Chair stated that the Rule should provide only that the

judge wil|l decide what is appropriate, or else legal battles wll
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ensue as to what is a prina facie showing. The decision should
be left in the judge's hands. The Chair said that he has
confidence that circuit court judges will handl e cases
appropriately. M. Titus expressed the view that other than
pursuant to an avernent of fraud, there should be no inquiry into
t he agency’s decision; otherwi se the floodgates of litigation
w |l be opened. The Vice Chair commented that discovery is
appropriate under limted circunstances -— the Subconm ttee needs
to di scuss what those circunstances are. The Chair observed that
this is consistent wwth the actions of the D scovery
Subcomm ttee, which is working on a Rule that allows the court
discretion to limt or expand discovery. M. Sykes said that the
Specific Renedies Subcommttee will do its best to address the
Commttee’s concerns. Judge M ssouri asked the Subcommttee to
consider not building in nore hearings than the courts already
have. The proposed anendnents to Rules 15-701 and 7-301 and
proposed new Rul es 7-401, 7-402, and 7-403 were remanded to the
Speci fic Renedi es Subconm ttee.

The Chair thanked M. Gohn for all of his assistance.

Agenda Item 3. Consideration of a proposed anendnent to Rule
8-305 (Certification of Questions of Law to the Court of

Appeal s)

M. Titus presented Rule 8-305 (a), Certification of
Questions of Law to the Court of Appeals, for the Conmttee’s

consi der ati on.
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MARYLAND RULES OF PROCEDURE

TITLE 8 - APPELLATE REVIEWIN THE COURT COF
APPEALS AND COURT OF SPECI AL APPEALS

CHAPTER 300 - OBTAI NI NG APPELLATE REVI EW | N
COURT COF APPEALS

AMEND Rul e 8-305 (a) to add the United
States Bankruptcy Court to the list of
certifying courts, as follows:

Rul e 8-305. CERTI FI CATI ON FREMFEBERAE
CAORTS—ANB-OHHER-STATECAURTS OF QUESTI ONS OF
LAWTO THE COURT OF APPEALS

Alternative A

(a) Certifying Court

"Certifying court” as used in this
Rul e means the Suprenme Court of the United
States, a United States Court of Appeals, a
United States District Court, a United States
Bankruptcy Court, or the highest appellate
court or an internedi ate appellate court of
anot her State, District, Territory, or
Commonweal th of the United States.

Alternative B

(a) Certifying Court

"Certifying court” as used in this
Rul e neans the—Suprenre—Court—of—the—United

1 i 1
St & Eesl & Eeel_ St at-es Cortt E, of ”pl peal .I SI &
appetate—court—or—an—internediate—appettate
er—Cormonweatth—of—t+heUbnited—States a court
aut hori zed by Code, Courts Article, 812-603
to certify a question of law to the Court of
Appeal s of Maryl and.

Committee note: Necessary inplication
requires that the definition of “court” set
forth in Rule 1-202 does not apply in this
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Rul e.
(b) Certification Oder

I n di sposing of an action pending
before it, a certifying court, on notion of
any party or onits own initiative, may
submt to the Court of Appeals a question of
law of this State, in accordance with the
Maryl and Uniform Certification of Questions
of Law Act, by filing a certification order
signed by a judge of the certifying court.
The certification order shall state the
guestion of |aw submtted, the relevant facts
fromwhich the question arises, and the party
who shall be treated as the appellant in the
certification procedure. The original order
and seven copies shall be forwarded to the
Court of Appeals by the clerk of ef the
certifying court under its official seal,
together wwth the filing fee for docketing
regul ar appeal s, payable to the Cerk of the
Court of Appeals.

(c) Proceeding in the Court of Appeals

The filing of the certification order
in the Court of Appeals shall be the
equi val ent of the transm ssion of a record on
appeal. The Court of Appeals may request, in
addition, all or any part of the record
before the certifying court. Upon request,
the certifying court shall file the original
or a copy of the parts of the record
requested together with a certificate, under
the official seal of the certifying court and
signed by a judge or clerk of that court,
stating that the materials submtted are al
the parts of the record requested by the
Court of Appeals.

(d) Decision by the Court of Appeals

The witten opinion of the Court of
Appeal s stating the | aw governing the
guestion certified shall be sent by the Cerk
of the Court of Appeals to the certifying
court. The Cerk of the Court of Appeals
shal|l certify, under seal of the Court, that
the opinion is in response to the question of
law of this State submtted by the certifying
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court.

Cross reference: Code, Courts Article,
8§812- 601 t hrough 12-609.

Source: This Rule is derived fromforner
Rul e 896.
Rul e 8-305 was acconpani ed by the foll owi ng Reporter’s Note.
The Honor abl e Paul Mannes, a judge of
the United States Bankruptcy Court for the
District of Maryland, pointed out to Al
Brault that in 1996, the Uniform Act on
Certification was amended to include the
United States Bankruptcy Court. Since Code,
Courts Article, 812-603 authorizes the Court
of Appeals to answer a question of |aw
certified in a court of the United States,
Rul e 8-305 (a) should be anmended to refer to
“a United States Bankruptcy Court.” This
woul d enabl e these courts to certify
guestions to the Court of Appeals and would
conformto the Uniform Act.
M. Titus explained that the Honorable Paul Mannes, a judge
of the United States Bankruptcy Court for the District of
Maryl and, had pointed out to M. Brault, a nmenber of the
Comm ttee not present at today’s neeting, that the Uniform Act on
Certification had been amended in 1996 to include the United
States Bankruptcy Court. The list of certifying courts in
section (a) of Rule 8-305 should be anended to include the United
States Bankruptcy Court. This is Alternative A in the proposed
Rule. Alternative B sinply refers to Code, Courts Article, 812-
603, the statute which lists the appropriate courts. M. Titus

expressed his preference for Alternative B, which will avoid

anot her change to the Rule if the statute is anmended later. He

-40-



noved that the Rules Commttee adopt Alternative B, the notion
was seconded, and the notion was passed unani nously.

M. Titus said that he was grateful to Judge Mannes for
bringing this matter to the Commttee’ s attention.

Agenda Item 4. Consideration of proposed anmendnents to certain
rules pertaining to discovery: Rule 2-421 (Interrogatories to
Parties), Rule 2-422 (Di scovery of Docunents and Property),
Rul e 2-424 (Adm ssion of Facts and Genui neness of Docunents) -
section (a), Rule 2-424 (Adm ssion of Facts and Genui neness of
Docunents) - section (b), Rule 2-633 (Discovery in Aid of
Enforcenent), Rule 3-633 (Discovery in Aid of Enforcenent),
Rul e 2-501 (Mdtion for Summary Judgnent), Rule 2-415
(Deposition - Procedure), and Rule 2-401 (CGeneral Provisions
Governi ng Di scovery)

The Vice Chair presented Rules 2-421, Interrogatories to
Parties, 2-422, Discovery of Docunents and Property, and section
(a) of Rule 2-424, Adm ssion of Facts and Genui neness of

Docunents, for the Commttee’ s consideration.

MARYLAND RULES OF PROCEDURE
TITLE 2 - AVIL PROCEDURE -- CIRCU T COURT
CHAPTER 400 - DI SCOVERY

AMEND Rul e 2-421 to del ete the phrase
“at any tinme” fromsection (a), as foll ows:

Rul e 2-421. | NTERROGATORI ES TO PARTI ES

(a) Availability; Nunber
Any party may serve at—any—tite

witten interrogatories directed to any other
party. Unless the court orders otherw se, a
party may serve one or nore sets having a
cunmul ative total of not nore than 30
interrogatories to be answered by the sane
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party. Interrogatories, however grouped,
conbi ned, or arranged and even though
subsidiary or incidental to or dependent upon
other interrogatories, shall be counted
separately. Each forminterrogatory
contained in the Appendix to these Rul es
shall count as a single interrogatory.

Rul e 2-421 was acconpani ed by the followi ng Reporter’s Note.

The proposed del etion of the phrase “at
any tinme” fromRules 2-421 (a), 2-422 (a),
and 2-424 (a) nakes cl ear that
interrogatories and di scovery requests nmay
not be served “at any time” if the timng is
not in accordance with a scheduling order
entered under Rule 2-504. A simlar
amendnent to section (a) of Rule 2-501,
Motion for Sunmary Judgnent, previously was
approved by the Coonmttee in response to
Pittman v. Atlantic Realty Co., 359 M. 513
(2000).

MARYLAND RULES OF PROCEDURE
TITLE 2 - A VIL PROCEDURE -- CIRCU T COURT
CHAPTER 400 - DI SCOVERY

AMEND Rul e 2-422 to del ete the phrase
“at any tinme” fromsection (a), as follows:

Rul e 2-422. DI SCOVERY OF DOCUMENTS AND
PROPERTY

(a) Scope

Any party may serve at—any—tife one or
nore requests to any other party (1) as to

itens that are in the possession, custody, or
control of the party upon whomthe request is
served, to produce and permt the party
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maki ng the request, or soneone acting on the
party's behal f, to inspect and copy any

desi gnat ed docunents (including witings,
drawi ngs, graphs, charts, photographs,
recordi ngs, and other data conpilations from
whi ch i nformation can be obt ai ned,
translated, if necessary, by the respondent

t hrough detection devices into reasonably
usable form or to inspect and copy, test, or
sanpl e any tangi ble things which constitute
or contain matters within the scope of Rule
2-402 (a); or (2) to permt entry upon
designated | and or other property in the
possession or control of the party upon whom
the request is served for the purpose of

i nspection, measuring, surveying,

phot ographi ng, testing, or sanpling the
property or any designated object or
operation on the property, within the scope
of Rule 2-402 (a).

Rul e 2-422 was acconpani ed by the follow ng Reporter’s Note.
See the Reporter’s Note to the proposed
anmendnent to Rule 2-421.
The Vice Chair presented Rule 2-424, Adm ssion of Facts and

Genui neness of Docunents for the Conmttee’s consideration.

MARYLAND RULES OF PROCEDURE
TITLE 2 - AVIL PROCEDURE -- CIRCU T COURT

CHAPTER 400 - DI SCOVERY

AMEND Rul e 2-424 to del ete the phrase
“at any tinme” fromsection (a), as foll ows:

Rul e 2-424. ADM SSI ON OF FACTS AND
GENUI NENESS OF DOCUMENTS
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(a) Request for Adm ssion

A party may serve at—any—tt+fe one or
nore witten requests to any other party for

the adm ssion of (1) the genui neness of any
rel evant documents described in or exhibited
with the request, or (2) the truth of any

rel evant matters of fact set forth in the
request. Copies of docunments shall be served
with the request unless they have been or are
ot herwi se furnished or nade avail able for

i nspection and copying. Each matter of which
an adm ssion is requested shall be separately
set forth.

Rul e 2-424 was acconpani ed by the follow ng Reporter’s Note.
See the Reporter’s Note to the proposed
amendnment to Rule 2-421.

The Vice Chair explained that the phrase “at any time” is
proposed to be deleted fromseveral rules, including these three
and Rule 2-501, Motion for Summary Judgnent, already approved by
the Commttee, because the timng of certain procedures nust be
in accordance with scheduling orders and other rules. The
Comm ttee agreed by consensus to the proposed changes to the
Rul es and approved the Rul es as presented.

The Vice Chair presented section (b) of Rule 2-424,

Adm ssi on of Facts and CGenui neness of Docunents, for the

Conm ttee’'s consi deration.

MARYLAND RULES OF PROCEDURE
TITLE 2 - A VIL PROCEDURE -- CIRCU T COURT

CHAPTER 400 - DI SCOVERY



AMEND Rul e 2-424 (b) to add | anguage
requiring parties responding to requests for
adm ssions to set forth the request with the
response, as follows:

Rul e 2-424. ADM SSI ON OF FACTS AND
GENUI NENESS OF DOCUMENTS

(b) Response

Each matter of which an adm ssion is
requested shall be deened admi tted unl ess,
wi thin 30 days after service of the request
or within 15 days after the date on which
that party's initial pleading or notion is
requi red, whichever is later, the party to
whom t he request is directed serves a
response signed by the party or the party's
attorney. As to each matter of which an
adm ssion is requested, the response shal
set forth each request for adm ssion and
shal |l specify an objection, or shall admt or
deny the matter, or shall set forth in detai
t he reason why the respondent cannot
truthfully admt or deny it. The reasons for
any objection shall be stated. A denial
shall fairly meet the substance of the
request ed adm ssion, and when good faith
requires that a party qualify an answer or
deny only a part of the matter of which an
adm ssion is requested, the party shal
specify so much of it as is true and deny or
qualify the remainder. A respondent may not
give lack of information or know edge as a
reason for failure to admt or deny unless
t he respondent states that after reasonabl e
inquiry the informati on known or readily
obt ai nabl e by the respondent is insufficient
to enable the respondent to admt or deny. A
party who considers that a matter of which an
adm ssion is requested presents a genuine
issue for trial may not, on that ground
al one, object to the request but the party
may, subject to the provisions of section (e)
of this Rule, deny the matter or set forth
reasons for not being able to admt or deny
it.
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Rul e 2-424 (b) was acconpanied by the foll ow ng Reporter’s
Not e.

M chael C. Worsham Esq. requested that
| anguage be added to Rule 2-424 (b) which
woul d require a party responding to a request
for adm ssions to include the original
request along with the response. This wll
make the responses nore neani ngful for al
parties and the court. M. Wrsham al so
points out that this procedure will allow
parties to attach the response including the
original request for adm ssion to notions or
responses to notions. The D scovery

Subconmi ttee recomends that the change be
made to Rule 2-424 (b).

The Vice Chair explained that the change to section (b)
requiring a party responding to a request for adm ssions to
i nclude the original request along with the response was
suggested by M chael C. Wrsham Esqg., who expressed his dislike

for only receiving the response and not the original request.

M. Titus agreed, noting that in his | aw practice he had received

responses which sinply stated “yes” or “no,” a response that was
not very neaningful. The Commttee, by consensus, approved the
Rul e as presented.

The Vice Chair presented Rule 2-633, Discovery in Aid of
Enf orcenent, and Rule 3-633, Discovery in Aid of Enforcenent, for

the Conmttee' s consi deration.

MARYLAND RULES OF PROCEDURE
TITLE 2 - A VIL PROCEDURE — CI RCU T COURT

CHAPTER 600 - JUDGVENT
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AMEND Rul e 2-633 (a) to clarify that
post -j udgnent discovery is in addition to
pre-judgnment discovery, as foll ows:

Rul e 2-633. DI SCOVERY I N Al D OF ENFORCEMENT

(a) Methods

In addition to the discovery permtted
before the entry of judgnent, A a judgment
creditor may obtain discovery to aid
enforcenment of a noney judgnent ) by use of
depositions, interrogatories, and requests
for docunents;—ane—2). A judgnent creditor
may al so obtain discovery to aid enforcenent
of a noney judgnment by exam nation before a
judge or an exam ner as provided in section
(b) of this Rule.

Commi ttee note: Because the discovery
permtted by this Rule is in addition to the
di scovery permtted before the entry of
judgnment, the linmtations set forth in Rules
2-411 (d) and 2-421 (a) apply separately to
each. Thus, a second deposition of an

i ndividual previously deposed before the
entry of judgnent may be taken after the
entry of judgnment w thout |eave of court. A
second post -judgnent deposition of that

i ndi vidual, however, would require | eave of
court. Melnick v. New Plan Realty, 89 M.
App. 435 (1991). Furthernore, |eave of court
is not required under Rule 2-421 to serve
interrogatories on a judgnent debtor solely
because 30 interrogatories were served upon
that party before the entry of judgnent.

Rul e 2-633 was acconpani ed by the follow ng Reporter’s Note.

The proposed amendnent to Rule 2-633
makes cl ear that discovery in aid of
enforcement is allowed in addition to any
pre-judgnment discovery that may have been
obtained. As stated in the Conmttee note, a
second deposition of an individual previously
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deposed before the entry of judgnment nay be
taken after the entry of judgnment w thout the
| eave of court otherw se required by Rule 2-
411. A second post-judgnment deposition of

t hat individual, however, would require | eave
of court. Melnick v. New Plan Realty, 89 M.
App. 435 (1991). Furthernore, |eave of court
is not required under Rule 2-421 to serve
interrogatories on a judgnent debtor solely
because 30 interrogatories were served upon
that party before the entry of judgnent.

MARYLAND RULES OF PROCEDURE
TITLE 3 - A VIL PROCEDURE -- DI STRI CT COURT

CHAPTER 600 - JUDGVENT

AMEND Rule 3-633 (a) to clarify that
post judgnent discovery is in addition to
prej udgnent di scovery, as follows:

Rul e 3-633. DI SCOVERY I N Al D OF ENFORCEMENT

(a) Methods

In addition to the discovery permtted
before the entry of judgnent, A a judgment
creditor may obtain discovery to aid
enforcenment of a noney judgnent ) by use of
interrogatories pursuant to Rule 3-421,—and
2y. A judgnent creditor may also obtain
di scovery to aid enforcenent of a noney
judgnent by exam nation before a judge or an
exam ner as provided in section (b) of this
Rul e.

Commi ttee note: Because the discovery
permtted by this Rule is in addition to the
di scovery permtted before the entry of
judgnment, the linmtations set forth in Rule
3-421 (b) apply separately to each. Thus,

| eave of court is not required under Rule 3-
421 to serve one set of not nore than 15
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interrogatories on a judgnent debtor solely
because interrogatories were served upon that
party before the entry of judgnent.

Rul e 3-633 was acconpani ed by the follow ng Reporter’s Note.
The proposed amendnent to Rule 3-633
makes cl ear that discovery in aid of
enforcement is allowed in addition to any
pre-judgnment discovery that may have been
obtained. As stated in the Commttee note,
| eave of court is not required under Rule
3-421 to serve one set of not nore than 15
interrogatories on a judgnent debtor solely
because interrogatories were served upon that
party before the entry of judgnent.

The Vice Chair explained that a letter from M chael J.
Fradkin, Esg., pointed out that there is a potenti al
interpretation of Rule 3-633 that |eave of court is necessary for
di scovery in aid of enforcenent. (See Appendix 2). Prejudgnent
di scovery is separate from post-judgnent discovery which does not
require | eave of court. The proposed changes to Rules 2-633 and
3-633 are intended to clarify that post-judgnent interrogatories
and, in a circuit court, the first post-judgnment deposition of an
i ndi vi dual previously deposed before entry of judgnent do not
require |l eave of court. The Conmttee approved the Rul es as
present ed.

The Vice Chair said that M. Klein wuuld present Rule 2-501,
Motion for Summary Judgnent, and Rul e 2-415, Deposition —

Procedure, for the Commttee’ s consideration.
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MARYLAND RULES OF PROCEDURE
TITLE 2 - A VIL PROCEDURE — CI RCU T COURT

CHAPTER 500 - TRI AL

AMEND Rul e 2-501 to del ete the phrase
“at any tine” fromsection (a), to revise the
requi renents of a response to a notion for
summary judgnent, to delete certain | anguage
fromsection (d), and to nmake a certain
stylistic change, as follows:

Rul e 2-501. MOTI ON FOR SUMVARY JUDGVENT

(a) Modtion

Any party may file at—any—ti+re a
nmotion for summary judgnment on all or part of
an action on the ground that there is no
genui ne dispute as to any material fact and
that the party is entitled to judgnment as a
matter of law. The notion shall be supported
by affidavit if it is (1) filed before the
day on which the adverse party's initial
pl eading or notion is filed or (2) based on
facts not contained in the record.

(b) Response

Fhe A response to a notion for sunmary

j udgnment shal | identt+y—wth—partiecutarity
) ) .

the.natellal Faets ;hat af€ Q'SBUEed When—a
”BE'??.”e'.su”“&'Y|1Udg”e“E =S supﬁelted F?
be in witing and shall (1) identify with
particularity each material fact as to which
it is contended that there is a genui ne
di spute and (2) as to each such fact,
identify and attach the rel evant portion of
t he specific docunment, discovery response,
transcript of testinony (by page and line),
or _other statenment under oath that
denpnstrates the dispute. A response
asserting the existence of a material fact or
controverting any fact contained in the
record shall be supported by afr—oppoestng
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.
palty_ume ges!les to—eontrovert—any faet
efrta'“ed HR—t Ry WGF 'eft Sflen? up?n
shatH—stupport—the—+esponrse—by an affidavit or
other witten statenent under oath. [Unless
the Court, after opportunity for the parties
to be heard, nakes an express finding of a
conpel ling reason not to do so, the Court
shall strike any such affidavit or statenment
that contradicts the deposition testinony of
t he person neking the affidavit or statenent
after the expiration of the tinme allowed for
maki ng changes to deposition testinony under
Rul e 2-415(d).]

[ ALTERNATI VE (no discretion):[, provided that
the affidavit or statenent does not
contradict the deposition testinony of the
person naking the affidavit or statenment
after the expiration of the tine allowed for
maki ng changes to deposition testinobny under
Rule 2-415(d).]

(c) Formof Affidavit

An affidavit supporting or opposing a
nmotion for summary judgnment shall be nade
upon personal know edge, shall set forth such
facts as would be adm ssible in evidence, and
shall show affirmatively that the affiant is
conpetent to testify to the matters stated in
the affidavit.

(d) Affidavit of Defense Not Avail able

If the court is satisfied fromthe
affidavit of a party opposing a notion for
summary judgnent that the facts essential to
justify the opposition cannot be set forth
for reasons stated in the affidavit, the
court may deny the notion or may order a
continuance to permt affidavits to be
obt ai ned or discovery to be conducted or nmay
enter any other order that justice requires.

(e) Entry of Judgnent
The court shall enter judgnment in

favor of or against the noving party if the
notion and response show that there is no
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genui ne dispute as to any material fact and
that the party in whose favor judgnent is
entered is entitled to judgnent as a matter
of law. By order pursuant to Rule 2-602 (b),
the court may direct entry of judgment (1)
for or against one or nore but |less than al
of the parties to the action, (2) upon one or
nore but less than all of the clains
presented by a party to the action, or (3)
for sone but less than all of the anmount
requested when the claimfor relief is for
nmoney only and the court reserves disposition
of the bal ance of the anobunt requested. |If
the judgnent is entered against a party in
default for failure to appear in the action,
the clerk pronptly shall send a copy of the
judgnment to that party at the party's |ast
known address appearing in the court file.
Cross reference: Section 200 of the

Sol diers' and Sailors' Relief Act of 1940, 50
U S.C. Appendi x, 8520, inposes specific

requi renents that nust be fulfilled before a
default judgnent may be entered.

(f) Order Specifying Issues or Facts Not
in Dispute

When a ruling uper on a notion for
summary judgnent does not di spose of the
entire action and a trial is necessary, the

cour t —en—the—basts—of—thepteadings
depQsFfFeﬁsr—aﬁswe%s—%efkﬁ%eﬁﬁega%eFFesr

may enter an order specifying the issues or
facts that are not in genuine dispute. The
order controls the subsequent course of the
action but may be nodified by the court to
prevent manifest injustice.

Source: This Rule is derived as foll ows:

Section (a) is derived fromformer Rule 610
a 1l and 3.

Section (b) is new

Section (c) is derived fromforner Rule 610
b.

Section (d) is derived fromforner Rule 610
d 2.

Section (e) is derived in part fromforner
Rules 610 d 1 and 611 and is, in part, new.
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Section (f) is derived fromforner Rule 610
d 4.

Rul e 2-501 was acconpani ed by the follow ng Reporter’s Note.

As a nmethod of encouraging judges to
grant nore notions for sunmary judgnent, the
Rul es Comm ttee recomends the addition of
| anguage to section (b) which states
affirmatively that the response to a notion
for summary judgnment nust contain specific
references to transcripts or other docunents
t hat denonstrate a genui ne di spute of
material fact. The new | anguage is derived
fromDi strict Court Local Rule 56.1 (b) for
the District of Nebraska. The Commttee al so
recommends deleting the introductory | anguage
of the second sentence of section (b),
because the Conmttee feels that the
requirenent to cite to specific facts in the
record that denonstrate a genuine dispute
shoul d apply even when the notion for summary
judgnment is not supported by a statenent
under oath. The |ast sentence of section (b)
addr esses when the response nust be supported
by affidavit or other statenent under oath,
which, as the rule is proposed to be anended,
woul d include the responding party’s
assertion of a material fact that the noving
party contends does not exist. The
proposed anendnents to Rule 2-501(b), in
conjunction wth proposed amendnents to Rule
2-415(d), are intended to respond to the
Court of Appeal’s invitation in Pittman v.
Atlantic Realty Co., 359 M. 513 (2000) for
the Rules Conmttee to study the issue of
“sham affidavits” and “reconmend appropriate
adjustnents in other Rules of Procedure if
the trial courts were given the discretion
under Rule 2-501 to strike a shamaffidavit.”
ld. at 542.

Additionally, certain deletions to
sections (a) and (f) are proposed.

The del etion of the phrase “at any tinme”
fromsection (a) is in response to Pittman v.
Atlantic Realty Co., 359 Md. 513 (2000), and
makes clear that the notion may not be filed
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“at any tinme” if the filing is not in
accordance with a scheduling order entered
under Rul e 2-504.

The del etion of |anguage from section
(f) conforms that section to section (e),
fromwhich simlar |anguage previously was
del eted. The change of the word “upon” to
“on” is stylistic, only.

MARYLAND RULES OF PROCEDURE
TITLE 2 - A VIL PROCEDURE -- CIRCU T COURT

CHAPTER 400 - DI SCOVERY

AMEND Rul e 2-415 to allow for changes in
form and substance of testinony contained in
deposition transcripts and to add a new
section (i) providing a procedure for further
deposition foll ow ng substantive change to a
transcript, as foll ows:

Rul e 2-415. DEPCSI TI ON - - PROCEDURE

(d) ©Correctton—and Signature and Changes

The officer shall submt the
transcript to the deponent for eerreetionr any
changes and si gning, unless changes and
signing are waived by the deponent and the

parties. Any—ecoerrecttons—destredby the




L . ssi-on
“ﬂ?“'“ Seld??s alte! 'ES|SUB“'SS'F“ fhe

— Wthin 30 days
after the date the officer mails or otherw se
submts the transcript to the deponent, the
deponent shall sign the transcript and may
make changes to the formor substance of the
testinony contained in the transcript. The
deponent shall nmake any changes on a separate
correction sheet and shall state the reason
why each change is being nade. After the
expiration of that tine, no further changes
to the formor substance of the testinony nay
be made, unless allowed by the Court after
making the finding required under Rule 2-
501(b). The officer pronptly shall serve a
copy of the correction sheet on the parties
and attach the correction sheet to the
transcript. The changes contained on the
correction sheet becone part of the
transcript. |If the deponent does not tinely
sign the transcript, the officer shall sign
it and state that the deponent has not
signed. The transcript may then be used as
if signed by the deponent, unless the court
finds, on a notion to suppress under section
) (j) of this Rule, that the reason for
refusal to sign requires rejection of all or
part of the transcript.

(i) Further Deposition Upon Substantive
Changes to Transcri pt

|f a correction sheet contains
substantive changes, any party nay serve
notice of a further deposition of the
deponent limted to the subject matter of the
subst anti ve changes nade by the deponent
unl ess the court, on notion of a party
pursuant to Rule 2-403, enters a protective
order precluding the further deposition.

> (j) Mdtions to Suppress

An objection to the manner in which
testinmony is transcribed, videotaped, or
audi ot aped, or to the manner in which a
transcript is prepared, signed, certified,

-55-



seal ed, endorsed, transmtted, filed, or
otherwi se dealt with by the officer is waived
unl ess a notion to suppress all or part of
the deposition is made pronptly after the
defect is or wwth due diligence m ght have

been ascertai ned. Anr—objeetion—+to

. .
corfections—frate tothe transeript—by the
depoRent—s—wai-ved—unt-ess—a—motion—+o .
SHppf ess—aH —of —part—of—the cofreetions+s
I::ed ;“E“'“ Sr!l'e:e“tlt'“e bele'ﬁ,t!kal to
approprate—further—deposttt+on— In ruling
on a notion to suppress, the court may grant
| eave to any party to depose the deponent
further on ternms and conditions the court
deens appropri ate.

Source: This Rule is derived as foll ows:

Section (a) is derived fromformer Rule 409
C.

Section (b) is derived fromformer Rule 409
a.

Section (c) is derived fromformer Rule 411
b 3.

Section (d) is derived in part fromfornmer
Rules 411 a and 412 e and in part fromthe
1993 version of Fed. R Civ. P. 30 (e).

Section (e) is derived fromfornmer Rule 411

b 1, 2 and 5.
Section (f) is derived fromfornmer Rule 411
b 4.

Section (g) is derived fromforner Rules
409 ¢ 2, and 412 ¢ 1 and 2.

Section (h) is derived fromfornmer Rule 422
a 2.

Section (i) is new.

Section () (j) is derived fromfornmer Rule
412 d and e.

Rul e 2-415 was acconpani ed by the followi ng Reporter’s Note.

The Rules Conmittee recomends that
section (d) of Rule 2-415 be anended to all ow
for changes to form and substance of
testinmony contained in deposition
transcripts. The anendnents are derived from
Fed. R Cv. P. 30 (e). The proposed
amendnents to Rule 2-415(d), in conjunction
with proposed anendnents to Rule 2-501, are
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intended to respond to the Court of Appeal’s
invitation in Pittnman v. Atlantic Realty Co.
359 Md. 513 (2000) for the Rules Committee to
study the issue of “sham affidavits” and
“recommend appropriate adjustrments in other
Rul es of Procedure if the trial courts were
given the discretion under Rule 2-501 to
strike a shamaffidavit.” |d. at 542.

| f changes and signing are not waived by
t he deponent and the parties, the deponent,
wi thin 30 days after the transcript is mailed
or submtted to himor her, may make changes
to the transcript and shall signit. The
changes may be to the form or substance of
the testinony and nust be set forth on a
separate correction sheet, together with the
reason for each change. |[|f the deponent does
not timely sign the transcript, the officer
bef ore whom t he deposition was taken shal
sign it and state that the deponent has not
signed. The requirenent in current section
(d) that the officer state why the deponent
has not signed is proposed to be del eted
because the officer usually does not know
why.

Proposed new section (i), pertaining to
substantive changes, allows a further
deposition on the subject matter of the
change and a nmechani smfor objecting to the
further deposition by filing a notion for a
protective order pursuant to Rule 2-403.

Section (j), pertaining to objections as
to the manner of recording and the nmanner of
preparing transcripts, retains the notion to
suppress as the nechanismfor filing
obj ections concerning these matters. The
sentence pertaining to notions to suppress
corrections is proposed to be deleted in
[ ight of the proposed changes set forth
above.

M. Klein explained that the proposed changes to Rule 2-501
are in response to the comments of the Court of Appeals in the

case of Pittman v. Atlantic Realty Co., 359 Mi. 513 (2000).
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The enhancenents suggested for Rule 2-415, Deposition --
Procedure, one of which provides for a 30-day wi ndow for
submtting a correction sheet, do not directly deal with the
i ssue of “shamaffidavits.” Rule 2-501 provides that a notion
for summary judgnent can be opposed by filing an affidavit which
points to the existence of a genuine dispute of material fact.
VWhat happens if an affidavit opposing a notion for summary
judgnent is filed six nonths after the affiant had stated a
different fact during a deposition? The Court of Appeals in the
Pittman case extended an invitation to the Rules Conmttee to
exam ne the issue of “shamaffidavits” and to recommend an
appropriate adjustnent if trial courts are given discretion under
Rule 2-501 to strike a shamaffidavit. One of the versions of
section (b) in the Rule reflects what this discretion m ght | ook
like. The other alternative is if the trial court has no
discretion. M. Klein s proposal uses a standard of a
“conpel ling reason” not to strike the contradicting affidavit
i nstead of the standard of “good cause shown.” |If a conpelling
reason i s denonstrated, the court will allow the contradicting
affidavit to remain. |If it is not denonstrated, the court wll
strike the contradicting affidavit. A conpanion provision is
proposed to be added to Rule 2-415 (d).

M. Klein said that he has tried to clarify what happens
after the 30-day period runs. In Rule 2-501, after the period
runs, absent a conpelling reason, an affidavit that contradicts

the affiant’s deposition testinony may be stricken. 1In Rule 4-
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215, after the period runs, no changes are allowed unless a
showi ng is nade. The reason for allow ng any change after 30
days is that circunstances independent of the opposition to the
nmotion for summary judgnent nmay have arisen supporting a change
in the testinony. The Chair commented that the sane idea should
apply to answers to interrogatories. Soneone could suppl enent
answers to interrogatories with an assertion that contradicts a
fact in the original answer.

Ms. Potter asked if the court reporting conpany is
responsible as to the timng of distributing the correction
sheet. The Rul e does not control the court reporter. M. Kl ein
noted that the 30 days runs after the transcript has been
submtted to the deponent by the court reporter. M. Ogletree
guestioned as to how one proves that the transcript has been sent
out by the court reporter. The Vice Chair inquired as to how the
corrections are nade. M. (gletree said that the correction
sheet is separately served on the parties. Wat happens if the
correction sheet is not served, or how does one show that it has
not been served? The Vice Chair remarked that if someone does
not get a copy of the correction sheet, the person would not know
about any discrepancies. M. Potter pointed out that the court
reporting conpani es would need to be educated about the Rule.

The Vice Chair commented that in her experience, the court
reporting conpani es send out the correction sheets. M. gl etree
responded that this does not always happen.

The Chair noted that under current Rule 2-415 (e), the
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officer attaches to the transcript a certificate that the
deponent was duly sworn and that the transcript is a true record
of the testinony given. The Vice Chair questioned whet her
parties nust call the court reporter to ask if there are any
corrections to the testinony. She said that a party could file a
notion that an affidavit be stricken because it contradicts the
deposition testinony, but the other side may say that the

testi nony was changed within the 30-day peri od.

Ms. Potter asked if the | anguage “serve the correction
sheet” in section (d) of Rule 2-415 neans the sane as nmailing the
correction sheet. The Vice Chair suggested that the word “serve”
be changed to the word “mail.” The Chair suggested that the
officer could “furnish” the correction sheet. The |anguage of
current section (f) of Rule 2-415 reads as follows: “... the
of ficer shall furnish a copy of the transcript to any party or to
t he deponent.” The Rule could provide that the officer does the
same thing wwth the correction sheet. The Vice Chair expressed
the opinion that this sentence is not necessary, because the
correction sheet is part of the transcript. The Chair responded
that it will not hurt to retain this |anguage.

The Chair stated that the question is what is the standard
for allowing corrections after 30 days? Soneone with a
legitimate cause of action may be dism ssed froma case because
his or her attorney did not do the right thing. On the other
hand, the court nmay be required to approve a shamaffidavit if

the standard is not clear. The Vice Chair comented that the
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“conpel ling reason” standard is sufficient. The Chair pointed
out that judges have nore famliarity with the term*“for good
cause shown.” Judge Dryden suggested a “clear and convinci ng
evi dence” standard, and the Vice Chair suggested the standard
“unl ess manifest injustice results.” M. Klein said that he did
not |ike the “good cause” standard. The Chair noted that

“mani fest injustice” |anguage al ready appears in section (f) of
Rule 2-501, and it would be appropriate to use it again.

The Vice Chair asked whether the scope of the proposed
changes to Rule 2-501 refers to any statenent under oath that
contradicts deposition testinony. The Chair suggested that it
coul d i nclude suppl enental answers to interrogatories. The Vice
Chair agreed. The new | anguage could be: “The affidavit shall be
stricken if it contradicts any sworn testinony unless manifest
injustice would result.” Judge Heller suggested that in place of
“sworn testinony,” the words “sworn statenent” should be
substituted. M. Klein pointed out that there are two pl aces
where the “manifest injustice” standard could be applied. One is
in Rule 2-501 (b), and the other is in Rule 2-415 (d). The
burden is on the person seeking to make the change after 30 days.
The Chair stated that no change will be permitted unless the
court finds that it would be manifest injustice not to allow the
change.

M. Sykes pointed out that in the case of interrogatories,
the 30-day period to make changes could be built in. The Vice

Chair disagreed, and the Reporter noted that there is a
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continuing duty to supplenent. M. Sykes remarked that a notion
for summary judgnent could be filed nore than 30 days after the
interrogatories are answered, and then a suppl enmental answer is
filed to defeat the notion for summary judgnent. The Chair
suggested that the Rule should contain a provision that nost
nmotions for summary judgnent cannot be defeated by filing a

suppl enent to the answers to interrogatories unless the court is
satisfied that the information in the supplenent is sufficient to
defeat the notion. M. Klein asked if changing the testinony is
considered to be supplenental. M. QOgletree replied that this
woul d have to be considered in connection with Rule 2-501 rat her
than Rule 2-421. The Vice Chair comented that it is difficult
to envision the proposed change in situations other than
depositions. Judge Heller noted that the Pittnman case invol ved a
deposition wth ranmbling answers. Suddenly, a notion for sunmary
judgment was filed wwth an affidavit contradicting the prior

testi nony.

The Chair said that the issue for the court to determne is
whet her the change is material. M. Johnson questioned whet her
it wuld be a shamaffidavit if after a party answered
interrogatories, the party received docunents through discovery
and then filed supplenental answers to the interrogatories based
on those docunents. The Vice Chair remarked that this woul d be
new y di scovered evidence. M. Johnson commented that the Rule
all ows one to change his or her answers to interrogatories. The

Chair observed that answers can be drafted that expressly refer
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to the opportunity to supplenent. He expressed the view that the
proposed changes are beneficial. The Conmttee agreed by
consensus to the changes to Rule 2-501 as di scussed, using the
“mani fest injustice” standard. M. QOgletree asked if the
“mani fest injustice” |anguage shoul d be added also to Rule 2-415,
and the Commttee indicated by consensus that it should be.

M. Klein presented Rule 2-401, Ceneral Provisions Governing

Di scovery, for the Commttee’ s consideration.

MARYLAND RULES OF PROCEDURE
TITLE 2 - AVIL PROCEDURE -- CIRCU T COURT

CHAPTER 400 - DI SCOVERY

AMEND Rul e 2-401 to add | anguage to the
Comm ttee note after subsection (d)(2) that
requires parties to provide editable copies
in electronic or other formto any ot her
party, as foll ows:

Rul e 2-401. GENERAL PROVI SI ONS GOVERNI NG
DI SCOVERY

(a) Discovery Methods

Parties may obtain discovery by one or
nore of the follow ng nethods: (1)
depositions upon oral exam nation or witten
guestions, (2) witten interrogatories, (3)
production or inspection of docunents or
ot her tangible things or perm ssion to enter
upon | and or other property, (4) mental or
physi cal exam nations, and (5) requests for
adm ssion of facts and genui neness of
docunent s.

(b) Sequence and Tim ng of Discovery

Unl ess the court orders otherw se,
met hods of discovery may be used in any
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sequence and the fact that a party is
conducti ng di scovery, whether by deposition
or otherw se, shall not operate to delay any
ot her party's discovery. The court nay at
any tinme order that discovery be conpleted by
a specified date or time, which shall be a
reasonable time after the action is at issue.

(c) Discovery Plan

The parties are encouraged to reach
agreenent on a plan for the scheduling and
conpl etion of discovery.

(d) Discovery Materi al

(1) Defined

For purposes of this section, the
term"di scovery material" neans a notice of
deposition, an objection to the formof a
notice of deposition, the questions for a
deposition upon witten questions, an
objection to the formof the questions for a
deposition upon witten questions, a
deposition transcript, interrogatories, a
response to interrogatories, a request for
di scovery of docunents and property, a
response to a request for discovery of
docunents and property, a request for
adm ssion of facts and genui neness of
docunents, and a response to a request for
adm ssion of facts and genui neness of
docunents.

(2) Not to be Filed with Court

Except as otherw se provided in
these rules or by order of court, discovery
material shall not be filed wwth the court.
| nstead, the party generating the discovery
mat eri al shall serve the discovery materia
on all other parties and shall file with the
court a notice stating (A) the type of
di scovery material served, (B) the date and
manner of service, and (C) the party or
person served. The party generating the
di scovery material shall retain the original
and shall nmake it available for inspection by
any other party. This section does not
precl ude the use of discovery material at
trial or as exhibits to support or oppose
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not i ons.
Cross reference: Rule 2-311 (c).

Commttee note: Rule 1-321 requires that the
notice be served on all parties. Rule 1-323
requires that it contain a certificate of
service. \Wienever possible, upon request a
party generating discovery material shaH
shoul d provi de editabte—ecopies the nateri al
in a word processing file or other electronic
format in which the text of the naterial may
be copied and edited on the requesting
party’s conput er er—ether—foermto—any—eother
patrty—tupon—+eguest.

(e) Supplenentation of Responses

Except in the case of a deposition, a
party who has responded to a request or order
for discovery and who obtains further
mat erial information before trial shal
suppl ement the response pronptly.

(f) Substitution of a Party

Substitution of a party pursuant to
Rul e 2-241 does not affect the conduct of
di scovery previously comenced or the use of
t he product of discovery previously
conduct ed.

(g) Stipulations Regarding Discovery
Procedure

Unl ess the court orders otherw se, the
parties by witten stipulation may (1)
provi de that a deposition may be taken before
any person, at any tine or place, upon any
notice, and in any manner and, when so taken,
may be used |ike other depositions and (2)
nodi fy the procedures provided by these rul es
for other nethods of discovery, except that
the parties nmay not nodify any discovery
procedure if the effect of the nodification
woul d be to inpair or delay a schedul ed court
proceedi ng or conference or delay the tine
specified in a court order for filing a
notion or other paper.
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Source: This Rule is derived as foll ows:
Section (a) is derived from FRCP 26 (a).

[
Section (b) is derived from FRCP 26 (d).
Section (c) is new.

Section (d) is new.
Section (e) is derived fromformer Rule 417

a 3.

Section (f) is derived fromformer Rule 413
ab

Séction (g) is derived in part from FRCP 29
and former Rule 404 and is in part new.

Rul e 2-401 was acconpani ed by the foll owi ng Reporter’s Note.

Based on a request by M chael C.
Wrsham Esq., the D scovery Subcommittee
recommends the addition of |anguage to the
Comm ttee note after subsection (d)(2) which
requires a party generating di scovery
mat erial to provide whenever possibl e,
editable copies in electronic or other form
to any other party upon request. M. Wrsham
poi nted out that sending an el ectronic copy
of a docunment or a floppy disk would save
typi ng and docunent scanning, which is
especially helpful in smaller |aw offices or
offices of a solo practitioner.

M. Klein explained that M. Wrsham had suggested that it
woul d be useful for parties to send to other parties electronic
copi es of docunents or floppy disks to save on extra typing and
docunment scanning. M. Klein said that he had spoken with
i nformati on technol ogy consultants, and he had drafted the
| anguage of the Conmittee note after subsection (d)(2) of the
Rul e. Sending electronic copies cannot be mandatory, but is a
statenent of what good practice is. M. Potter inquired as to

whet her this statenment woul d be nore appropriately placed in the

Di scovery Guidelines. The Vice Chair comented that it could go
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in both the Rule and the Cuidelines.

M . Wrsham questioned the use of the word “shoul d” as
opposed to the word “shall.” The Vice Chair expressed her
concern that if this were mandatory, it would be a burden on
those who are not famliar with the technology. The Chair said
that he thought that the new | anguage is a good change and should
go into both Rule 2-401 and the D scovery Guidelines. M.
Johnson agreed that the | anguage shoul d not be nandatory, since
not all attorneys use conputers. He expressed the concern that
t he | anguage “wherever possible” mght create an area of
controversy. The Chair suggested that the Conmttee note could
read: “Upon request, unless it is inpracticable to do so...”

M . Johnson noted that pro se parties m ght have problens with
this. M. Sykes suggested that the new | anguage coul d begin
with: “The Conm ttee encourages...”.

Judge Hel ler pointed out that the trend is toward el ectronic
filing, such as in asbestos cases and in U S. District Court.

The Chair suggested that the beginning | anguage of the Commttee
note read as follows: “The Conmttee recommends that a party
generating discovery material provides...”. The Vice Chair
suggested that the new | anguage read: “Parties generating

di scovery material are encouraged on request to provide...”. M.
Sykes suggested that the | anguage shoul d be “provide on request.”
The Comm ttee agreed by consensus to the foll ow ng | anguage:
“Parties generating discovery material are encouraged to provide

the material in a word processing file or other electronic format
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in which the text of the material nay be copied and edited on the
requesting party’s conputer if requested to do so.” The
Comm ttee, by consensus, approved the Rule as anended.

The Chair said that Rule 16-723, Confidentiality, had been
distributed as a handout at the neeting. The Reporter presented

Rul e 16-723 for the Commttee’'s consi deration.

MARYLAND RULES OF PROCEDURE
TITLE 16 - COURTS, JUDGES, AND ATTORNEYS

CHAPTER 700 - DI SCI PLI NE AND | NACTI VE STATUS
OF ATTORNEYS

AMEND Rul e 16-723 (b)(1) to add | anguage
clarifying that a conplaint is confidential
and to add a new subsection (d)(1) concerning
notice to the Court of Appeals of a reprimnd
i ssued by the Attorney Gievance Conm ssion
as foll ows:

Rul e 16-723. CONFI DENTI ALI TY

(b) Oher Confidential Preceedings—and
Reeords Matters

Except as ot herw se provided in these
Rul es, the follow ng records and proceedi ngs
are confidential and not open to public
i nspection or disclosure:

(1) the records of an investigation by
Bar Counsel, including the existence and
content of any conplaint;

(2) the records and proceedi ngs of a Peer
Revi ew Panel
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(3) information that is the subject of a
protective order;

(4) the contents of a warning issued by
Bar Counsel pursuant to Rule 16-735 (b), but
the fact that a warning was issued shall be
di scl osed to the conpl ai nant;

(5) the contents of a prior private
repri mand or Bar Counsel reprimand pursuant
to the Attorney Disciplinary Rules in effect
prior to July 1, 2001, but the fact that a
private or Bar Counsel reprimand was issued
and the facts underlying the reprimand may be
di scl osed to a peer review panel in a
proceedi ng agai nst the attorney all eging
simlar m sconduct;

Comm ttee note: The peer review panel is not
required to find that information disclosed
under subsection (b)(5) is relevant under
Rul e 16-743 (c)(1).

(6) the contents of a Conditional
Di versi on Agreenent entered into pursuant to
Rul e 16-736, but the fact that an attorney
has signed such an agreenent shall be public;

(7) the records and proceedi ngs of the
Conmmi ssion on matters that are confidenti al
under this Rul e;

(8) a Petition for Disciplinary or
Renedi al Action based solely on the all eged
i ncapacity of an attorney and records and
proceedi ngs ot her than proceedings in the
Court of Appeals on that petition; and

(9) a petition for an audit of an
attorney's accounts filed pursuant to Rule
16-722 and records and proceedi ngs ot her than
proceedi ngs in the Court of Appeals on that
petition.

Query to the Rules Commttee fromthe Style
Subconmm ttee: At the February 2003 neeting,
the Comm ttee approved an anmendnent to Rul e
16-771 (b), changing the word “shall” to
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“may” in tw places. This creates the
possibility that an attorney may have been
convicted of a “serious crine,” but no
Petition for Disciplinary or Renedial Action
is filed in the Court of Appeals. Therefore,
the Cerk of the Court of Appeals would not
know about the conviction and could not
conply with subsection (d)(2). 1In light of

t he proposed change to Rule 16-771 (b),
shoul d conform ng | anguage be added to Rule
16-723 (d) (1) after the word “conm ssion”
that reads sonething |like “or if Bar Counse
has received and verified information that an
attorney has been convicted or a serious
crime”?

(d) Required Disclosure te—brseiptnary
o

(1) By Bar Counsel to Cerk of the Court
of Appeal s

Bar Counsel shall notify the derk
of the Court of Appeals if an attorney is
repri nanded by the Commi ssion or if Bar
Counsel has received and verified informtion

that an attorney has been convicted of a
serious crine.

(2) By the Cerk of the Court of Appeals
to Disciplinary Authorities

If an attorney resigns or is
repri manded, convicted of a serious crine,
or, by order of the Court of Appeals,
di sbarred, suspended, reinstated, or
transferred to inactive status, the Cerk of
the Court of Appeals of Maryland shall notify
the National Lawyer Regul atory Data Bank of
the American Bar Association and the
di sciplinary authority of every other
jurisdiction in which the attorney is
admtted to practice.
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Not e.

guestioned the | anguage of subsection (d)(1).

Court of Appeals, sua sponte, had changed the Rule so that

At the open neeting on the 151% Report
of the Rules Cormmttee, the Court of Appeals
asked the Chair of the Attorney Gievance
Conmi ssion to consi der whether the nmere fact
that a conplaint was filed agai nst an
attorney can be disclosed. The Conmm ssion
and the Rules Conmttee are in agreenent that
the fact that a conplaint has been filed and
the contents of any conplaint should be
confidential. They recommend that |anguage
referring to the conplaint be added to
subsection (b)(1) to nake this clear.

The Court of Appeals anended Rule 16-723
(d) sua sponte to change “Bar Counsel” to
“the Cerk of the Court of Appeals.” The
amendnent requires the latter to notify the
Nat i onal Lawyer Regul atory Data Bank of the
Anerican Bar Association and the disciplinary
authority of other jurisdictions concerning
the resignation or discipline of an attorney
in Maryland. In light of this change in
procedure, the Commttee recommends parallel
changes to Rules 16-775 and 16-781, as well
as a further change to Rule 16-723 (d) to
provi de a nmechani sm by which the Cerk of the
Court of Appeals is notified that an attorney
has been reprimnded by the Conmm ssi on.
Additionally, in light of the proposed
amendnent to Rule 16-771 that changes the
word “shall” to the word “may” in the first
and second sentences of section (b), the
proposed anmendnent to Rule 16-723 (d) al so
requires Bar Counsel to notify the Cerk of
the Court of Appeals if Bar Counsel has
received and verified information that an
attorney has been convicted of a serious
crine.

The Reporter explained that the Style Subconm ttee had
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Rul e 16- 723 was acconpani ed by the foll owi ng Reporter’s
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i nstead of Bar Counsel notifying the National Lawer Regul atory
Dat a Bank that an attorney has resigned or has been reprinmanded,
convicted of a serious crinme, or disbarred, the derk of the
Court of Appeals is responsible for the notification. However,
the derk may not know about sonme of these occurrences because
they do not involve actions of the Court of Appeals. Therefore,
the Comm ttee had approved an anmendnent to the Rule to require
Bar Counsel to notify the Cerk if an attorney had been
repri manded by the Comm ssion. This change does not go far
enough to provide notification to the Cerk in light of the
proposed anendnent to section (b) of Rule 16-771, Disciplinary or
Renedi al Action upon Conviction of Crinme, which provides that Bar
Counsel may, but is not required to, file a Petition for
Di sciplinary or Renedial Action in the Court of Appeals. An
attorney may have been convicted of a serious crine, but the
Clerk woul d not know about it, because no Petition for
Di sciplinary or Renedial Action had been filed. Therefore, the
Style Subcommttee is suggesting the addition of the | anguage in
bold that reads: “or if Bar Counsel has received and verified
information that an attorney has been convicted of a serious
crinme.” This change will correctly connect the various Rul es.
M. Titus asked about subsection (a)(2) of Rule 16-751,
Petition for Disciplinary or Renedial Action. The Reporter
replied that the Commttee had al so recommended that the word
“shall” be changed to the word “may” in that provision. Bar

Counsel could learn that an attorney was convicted of a crine,
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yet not file a Petition for Disciplinary or Renedial Action in
the Court of Appeals. Judge M ssouri asked why this change was
made. The Reporter explained that the Attorney Gievance

Comm ssion and Bar Counsel wanted to be able to expedite the
process by instituting disciplinary proceedings without having to
wait for the Conm ssion to neet and approve the filing of the
Petition. The Rules Commttee approved the use of the word “may”
rather than “shall,” because the Conmttee believed that there
may be sone situations in which, after an investigation by Bar
Counsel, it appears that a Petition for D sciplinary or Renedi al
Action may be inappropriate.

M. Titus renmarked that Bar Counsel nay refuse to file the
Petition, and the Comm ssion should be able to direct Bar Counsel
to file the Petition. Subsection (a)(1l) should begin: “Upon
approval or at the direction of the Conmssion...”. The Vice
Chair suggested that subsection (d)(1l) of Rule 16-723 read as
follows: “Bar Counsel shall notify the Cerk of the Court of
Appeal s and shall also notify the Conmssion if an attorney is
repri manded by the Comm ssion or if Bar Counsel has received and
verified information that an attorney has been convicted of a
serious crinme.” By consensus the Conmttee agreed with the Vice
Chair’s suggested change to Rule 16-723 (d)(1) and with M.
Titus’s suggested change to Rule 16-751 (a). The Committee
approved Rule 16-723 as anended and the change to Rule 16-751
that M. Titus proposed.

The Chair announced that Judge Heller had won an award from
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the University of Maryland Law School, and Ms. Potter had won an
award fromthe Anne Arundel County Bar Association. The Chair
congratul ated both of them

The Chair adjourned the neeting.
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