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The Chair convened the neeting. He noted that M. Sykes had
received the first lifetinme achi evenent award presented to a
Maryl and attorney by the Anerican College of Trial Lawers. He
stated that M. Sykes is very deserving of the honor.

The Reporter introduced Ms. Hee Smith, a student at the
University of Baltinore School of Law, who is conpleting her
internship with the Rules Cormittee, and M. JimWIllett, also a
student at the University of Baltinore School of Law, who is
begi nning a sumrer internship with the Rules Commttee.

M. Karceski announced that this will be the [ast Commttee
nmeeting for M. Dean. M. Dean said that he has served for 12
years on the Conmmittee, and it has been a wonderful experience
for him He added that he is hunbled by the appreciation of the
Commttee. He will be going overseas again to Kosovo, |eaving in
July. He will be working with the United Nations Kosovo Judi ci al
Prosecuting Council. Hi's work there shows that the Anerican
| egal systemis a very good one.

The Chair asked the Commttee if they had any additions or
corrections to the mnutes of the Rules Commttee neetings of
January 6, 2006 and March 10, 2006. There being none, M. Klein
noved to approve the mnutes as presented, the notion was

seconded, and it passed unani nously.



Agenda Item 1. Reconsideration of proposed revised Title 9,
Chapter 100 (Adoption and Guardi anship that Term nates Parent al
Ri ghts) (See Appendix 1)

Ms. Ogletree told the Conmttee that the Fam |y and Donestic
Subconmmi ttee had been directed to redraft the Rules pertaining to
adopti on and guardi anship. Instead of spelling out the
provi sions of the new statute as the Rul es had been previously
drafted, the Subconm ttee was instructed to reference the
statute. M. Lipkin, one of the consultants to the Subcomm ttee,
pl ayed an inportant role in the second draft of the Rules, and
she revised themto follow the directive of the Conmttee. This
necessitated reworking sone of the Rules. \Wenever the statute
is referenced, Ms. Lipkin has noted which type of proceeding to
which the statute refers.

Ms. Qgletree pointed out that on page 8, there is a m nor
correction. Subsections (b)(1)(A(iii) and (v) have been
deleted. A sinmlar change needs to be made to Rule 9-105. She
commented that the Commi ttee can consider the changes to each
Rul e. The consent forns were approved at the April Rules
Conmi ttee neeting.

The Chair stated that the consultants did an excellent job
drafting the Rules and consent forns. Ms. Lipkin explained that
subsection (b)(1), beginning on page 8 of the Rules, is an
exanpl e of the changes the Rules Cormittee directed the
Subconm ttee to nake to the Rules. |Instead of spelling out the
various tinmes for revocation, the Rule nowrefers to the
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appropriate section of the statute. M. Misgrave, a | awer for
the private adopti on agency, Adoptions Together, remarked that
she is very satisfied with the redrafting of the Rules. She had
hel ped draft the new statute, which is very explicit, and she
said that she approved of the new Rules referencing the statute.
M. Geene said that he is an attorney in Annapolis specializing
in adoptions. He helped draft the portion of the statute
pertaining to i ndependent adoptions. He commented that the new
consent fornms are a very good addition, and he conmmended Ms.
gl etree and Ms. Lipkin for their contributions to the new Rul es.
M. Shipley pointed out that section (b) of Rule 9-112,
Court Records, refers to the “sealing” of court records. The
word “seal” means that the clerk puts the records in an envel ope.
The Rules pertaining to court access use the word “shield” to
nmean that records are not open to inspection. The Chair
suggested that the Style Subcomm ttee can coordinate Rule 9-112
with the rules pertaining to access to court records, so that
there is no confusion as to the neaning of Rule 9-112.
The Chair stated that the Adoption Rules are approved,

subj ect to being styled, and he thanked the consultants for their
assi st ance.
Agenda Item 2. Reconsideration of proposed new Appendi X:

Maryl and Gui delines for Practice for Court-Appointed Lawers

Representing Children in Cases Involving Child Custody or Child

Access; and New Rule 9-205.1 (Appointnent of Child Counsel);

Amendnents to: Rule 2-504 (Scheduling Oder); AppendiXx:
Maryl and Lawyers’ Rul es of Professional Conduct: Preanble and



Scope, Rule 1.7, Conflict of Interest: CGeneral Rule, and Rule
1.14, Cient with Dim nished Capacity

Ms. Qgl etree presented the new Appendi x: Maryl and Gui del i nes
for Practice for Court-Appointed Lawers Representing Children in
Cases I nvolving Child Custody or Child Access, for the

Conm ttee’'s consi deration.

MARYLAND RULES OF PRCCEDURE
APPENDI X: MARYLAND GUI DELI NES OF PRACTI CE
FOR COURT- APPO NTED LAWYERS REPRESENTI NG
CHI LDREN I N CASES | NVOLVI NG CHI LD CUSTODY
OR CHI LD ACCESS

ADD new Appendi x: Maryl and Cui del i nes
for Practice for Court-Appointed Lawers
Representing Children in Cases |nvolving
Child Custody or Child Access, as foll ows:

APPENDIX: MARYLAND GUIDELINES FOR PRACTICE
FOR COURT-APPOINTED LAWYERS REPRESENTING
CHILDREN IN CASES INVOLVING CHILD CUSTODY

OR CHILD ACCESS

INTRODUCTION AND SCOPE

These Cuidelines for practice are
i ntended to pronote good practice and
consi stency in the appointnent and
performance of |awers for children in cases
i nvol ving child custody and child access
decisions in Maryland courts. However,
failure to follow a Guideline does not itself
give rise to a cause of action against a
| awyer nor does it create any presunption in
such a case that a | egal duty has been
breached. These CGuidelines apply to divorce,
custody, visitation, donestic violence, and
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other civil cases where the court nay be
call ed upon to decide child custody or
visitation issues. Nothing contained in the
Quidelines is intended to nodify, anend, or
alter the fiduciary duty that an attorney
owes to a client pursuant to the Maryl and
Lawyers’ Rul es of Professional Conduct.

These CGui delines do not apply to Child
In Need of Assistance “CINA " Term nation of
Parental Rights “TPR,” or adoption cases.
The appoi nt mrent and performance of attorneys
appointed to represent children in those
cases is addressed by the Cuidelines of
Advocacy for Attorneys Representing Children
in CINA and Rel ated TPR and Adopti on
Pr oceedi ngs.

1. DEFINITIONS

A court that appoints counsel for a
mnor child in a case involving child custody
or child access issues should clearly
indicate in the appointnent order, and in al
conmuni cations with the attorney, the
parties, and other counsel, the role expected
of child counsel. The term nology and roles
used shoul d be in accordance with the
definitions in Guidelines 1.1 - 1.3.

1.1. BEST INTEREST ATTORNEY

“Best Interest Attorney” neans a
| awyer appointed by a court for the purpose
of protecting a child s best interests,
wi t hout being bound by the child s directives
or objectives. This termreplaces the term
“guardian ad litem.” The Best Interest
Attorney makes an i ndependent assessnent of
what is in the child s best interest and
advocates for that before the court, even if
it requires the disclosure of confidential
information. The best interest attorney
shoul d ensure that the child s position is
made a part of the record even if different
fromthe position that the attorney advocate.



1.2. CHILD ADVOCATE ATTORNEY

“Child Advocate Attorney” neans a
| awyer appointed by a court to provide
i ndependent | egal counsel for a child. This
termreplaces the | ess specific phrase,
“child s attorney.” A Child Advocate
Attorney owes the child the sane duties of
undi vi ded loyalty, confidentiality, and
conpetent representation as are due an adult
client. A Child Advocate Attorney should be
appoi nted when the child is need of a voice
in court, such as in relocation cases, when
there are allegations of child abuse, or
where the child is sufficiently mature and
sees his or her interests as distinct from
the interests of the child s parents.

1.3. CHILD’S PRIVILEGE ATTORNEY

“Child s Privilege Attorney” neans
a |l awer appointed by a court in a case
i nvolving child custody or child access to
deci de whether to assert or waive, on behalf
of a mnor child, any privilege. This term
repl aces the term*®Nagle v. Hooks Attorney.”
(Nagle v. Hooks, 296 M. 123 (1983)). The
court may conbine the roles of Child' s
Privilege Attorney with either of the other
two roles.

2. RESPONSIBILITIES
2.1. DETERMINING CONSIDERED JUDGMENT

The attorney shoul d determ ne
whet her the child has consi dered judgnent.
To determ ne whether the child has considered
j udgnment, the attorney should focus on the
chil d’ s deci sion-maki ng process, rather than
the child s decision. The attorney should
determ ne whether the child can understand
t he
ri sks and benefits of the child s |egal
posi tion and whether the child can reasonably
comuni cate the child s wishes. The attorney
shoul d consider the follow ng factors when
determ ni ng whether the child has consi dered
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(1) the child s devel opnental stage:

(a) cognitive ability,

(b) socialization, and

(c) enotional and nental
devel opnent ;

(2) the child s expression of a
rel evant position:

(a) ability to comunicate with
t he attorney, and

(b) ability to articul ate
reasons for the | egal
position; and

(3) relevant and avail abl e reports,
such as reports from soci al
wor kers, psychiatrists,
psychol ogi sts, and school s.

A child may be capabl e of consi dered
j udgnment even though the child has a
significant cognitive or enotiona
di sability.

In determ ning considered judgnent, the
attorney may seek gui dance from
prof essionals, famly nmenbers, school
officials, and other concerned persons. The
attorney al so shoul d determ ne whet her any
eval uati ons are needed and request them when
appropri at e.

An attorney should be sensitive to
cultural, racial, ethnic, or economc
di fferences between the attorney and the
chi |l d.

2.2. BEST INTEREST ATTORNEY

A Best Interest Attorney advances a
position that the attorney believes is in the
child s best interest. Even if the attorney
advocates a position different fromthe
child s wishes, the attorney should ensure
that the child s position is made a part of
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the record. A Best Interest Attorney may
performthe foll ow ng duties in exercising
the attorney’'s obligation to the client and

the court,

(a)

(b)

(c)
(d)

(e)

()

(9)

(h)

(i)
(i)

(k)

(1)

as appropri ate:

Meet with and interview the child,
and advi se the child
of the scope of the representation.

| nvestigate the relative abilities
of the parties in their roles as
parents or custodi ans.

Visit the child in each hone.

Conduct individual interviews with
parents, other parties, and
coll ateral w tnesses.

bserve the child s interactions
wi th each parent and each ot her
party, individually.

Revi ew educati onal , medi cal,
dental, psychiatric, psychol ogical,
or other records.

| nt ervi ew school personnel,
childcare providers, healthcare
providers, and nental health
prof essional s involved with the
child or famly.

File and respond to pl eadi ngs and
noti ons.

Participate in discovery.

Participate in settlenent
negoti ati ons.

Participate in the trial, including
calling witnesses and presenting
evi dence and argunent, as
appropri at e.

If the child is to neet with the
judge or testify, prepare the
child, famliarizing the child with
t he pl aces, people, procedures, and
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guestioning that the child will be
exposed to; and seek to mnimze
any harmto the child fromthe
process.

(m Wen the representation ends, the
| awyer should informthe child in a
devel opnental | y appropri ate manner.

A Best Interest Attorney shall not
testify at trial.

2.3. CHILD ADVOCATE ATTORNEY

If the Child Advocate Attorney
determ nes that the child has considered
j udgnment, the attorney advances the child' s
w shes and desires in the pending matter. |If
the Child Advocate Attorney determ nes that
the child does not have consi dered judgnent,
the Child Advocate Attorney should petition
the court to (1) alter the attorney’s role to
permt the attorney to serve as a Best
Interest Attorney or (2) appoint a separate
Best Interest Attorney. A Child Advocate
Attorney may performthe following duties in
exercising the attorney’s obligation to the
child and the court, as appropriate:

(a) Meet with and interview the child,
and advise the child of the scope of the
representation.

(b) Investigate the relative abilities
of the parties in their role as parents or
cust odi ans.

(c) Visit the child in each hone.

(d) Conduct individual interviews with
parents, other parties, and coll ateral
W t nesses.

(e) Observe the child s interactions
wi th each parent and each other party,
i ndi vi dual |y.

(f) Review educational, nedical,
dental, psychiatric, psychol ogical, or other
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records.

(g) Interview school personnel,
chil dcare providers, healthcare providers,
and nmental health professionals involved with
the child or famly.

(h) File and respond to pl eadi ngs and
noti ons.

(1) Participate in discovery.

(j) Participate in settlenent
negoti ati ons.

(k) Participate in the trial, including
calling witnesses and presenting evidence and
argument, as appropri ate.

(1) If the childis to neet with the
judge or testify, prepare the child,
famliarizing the child with the pl aces,
peopl e, procedures, and questioning that the
child will be exposed to; and seek to
mnimze any harmto the child fromthe
process.

(m Wen the representation ends, the
| awyer should informthe child in a
devel opnental | y appropri ate manner.

A Child Advocate Attorney shall not
testify at trial.

2.4. CHILD’S PRIVILEGE ATTORNEY

A Child s Privilege Attorney
notifies the court and the parties of the
attorney’s decision to waive or assert the
child s privilege by (1) filing a “line” or
ot her docunent prior to the hearing or trial
at which the privilege is to be asserted or
wai ved or (2) placing the waiver or assertion
of privilege on the record at a pretrial
proceeding or the trial.

A Child s Privilege Attorney may

performthe foll ow ng duties in exercising
the attorney’'s obligation to the child and
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the court, as appropriate:

(a) Meet with and interviewthe
child, and advise the child of the scope of
the representation.

(b) Interview any w tnesses
necessary to assist the attorney in
determ ni ng whether to assert or waive the
privil ege.

(c) Review educational, nedical,
dental, psychiatric, psychol ogical, or other
records.

3. CONFLICTS OF INTEREST

An attorney who has been appointed to
represent two or nore children should renmain
alert to the possibility of a conflict that
could require the attorney to decline
representation or withdraw from representing
all of the children.

If a conflict of interest devel ops, the
attorney should bring the conflict to the
attention of the court as soon as possibl e,
in a manner that does not conprom se either
client’s interests.

4. TRAINING AND CONTINUING EDUCATION

An attorney appointed as a Best Interest
Attorney, Child Advocate Attorney, or Child' s
Privilege Attorney should have conpl eted at
| east six hours of training that includes the
foll ow ng topics:

(a) Applicable representation
gui del i nes and st andar ds;

(b) Children’s devel opnent, needs, and
abilities at different stages;

(c) Effectively communicating with
chi | dren;

(d) Preparing and presenting a child s
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vi ewpoi nt, including child testinony and
alternatives to direct testinony;

(e) Recognizing, evaluating, and
under st andi ng evi dence of child abuse and
negl ect ;

(f) Fam |y dynam cs and dysfuncti on,
donesti c viol ence, and substance abuse;

(g) Recognizing the limtations of
attorney expertise and the need for other
prof essi onal expertise. The course may
i ncl ude professionals who can provide
information on eval uation, consultation, and
testimony on nental health, substance abuse,
education, special needs, or other issues;

(h) Avail able resources for children
and famlies in child custody and child
access di sputes.

Each court should require attorneys
seeki ng appoi ntrments as child counsel to
mai nt ai n know edge of current |aw and
conplete a specific anount of additional
trai ning over a defined interval.

5. QUALIFICATIONS

An attorney appointed to serve as a Best
I nterest Attorney, Child Advocate Attorney,
or Child s Privilege Attorney should, as a
m ni mum

(a) be a nenber of the Maryl and Bar
in good standing, with experience in famly
| aw, or have been approved to represent
children through a pro bono program approved
by the bench; and

(b) have successfully conpleted the
six hours of training specified in Guideline
4, unl ess waived by the court.

In addition, courts should seek to
appoi nt attorneys who:

(a) are willing to take at | east
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one pro bono appointnment as child counsel per
year, and

(b) have at |east three years of
famly | aw experience or other relevant
experience. |In evaluating rel evant
experience, the appointing court may consider
the attorney’ s experience in social work,
education, child devel opnent, nental health,
heal thcare, or other related fields.

6. COMPENSATION

6.1. COMPENSATION STRUCTURE

Each court shoul d devel op a
conpensation structure for the three rol es of
child counsel: Best Interest Attorneys, Child
Advocate Attorneys, and Child s Privilege
At t or neys.

6.2. COMPENSATION MECHANISM

Each court should take steps to
ensure that child counsel are conpensated
adequately and in a tinmely fashion, unless
the attorney has been asked to serve pro bono
publico. Courts may use the follow ng
mechani snms to ensure attorney conpensati on

(a) Require one or nore of the
parties to deposit a significant retainer
amount or a fixed fee determ ned by the court
into an attorney escrow account or the
court’s registry.

(b) If a party qualifies for a fee
wai ver, conpensate child counsel out of
avai |l abl e funds. See Guideline 6.3.

(c) Enter a judgnent for any
unpai d fees.

6.3. FEE WAIVERS

Each court should prepare its
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budget to ensure that it has sufficient funds
to cover the costs of child counsel fees when
the parties are not able to pay the ful

cost, or the court should develop a pro bono
publico conmponent to its child counse
program

Each court should apply the sane
fee wai ver procedure, forms, and standard for
t he appoi ntnment of child counsel that is set
forth in the Guidelines for Grant Recipients
for all famly services funded by the Famly
Division/Fam |y Services Program Grants. |f
a fee waiver is granted, the court should
apply a cap on conpensation that is
appropriate to the role for which child
counsel is appointed.

The Maryl and CGui delines of Practice for Court-Appointed
Lawers Representing Children in Cases Involving Child Custody or
Child or Child Access was acconpani ed by the foll owi ng Reporter’s
Not e.

The Attorneys Subconmittee recomrends
t hat Cuidelines of Practice for Court-
Appoi nted Lawers Representing Children in
Cases Involving Child Custody or Child Access
be added as an Appendi x to the Maryl and
Rules, in a manner simlar to the addition of
Appendi x: Qui del i nes of Advocacy for
Attorneys Representing Children in CI NA and
Rel at ed TPR and Adopti on Proceedi ngs (the
“CI NA Cuidelines”).

The proposed new Guidelines for child
counsel in custody and child access cases are
based upon the Maryland Standards of Practice
for Court-Appointed Lawers Representing
Children in Custody Cases that were approved
and adopted by the Conference of Circuit
Judges at its Septenber 19, 2005 neeti ng.

As with the CINA Guidelines, the
Subconmm ttee has substituted the word
“Q@ui deline” for “Standard” wherever it
appeared in the original docunent. Although
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neither set of GQuidelines is part of the
Maryl and Lawyers’ Rul es of Professional
Conduct, both are referenced in Coment 1 to
Rule 1.14 (Cient with D m nished Capacity)
of those Rul es.

In the “Introduction and Scope” section
of the proposed new Gui del i nes, the second
and fourth sentences of the first paragraph
have been added by the Subcommittee. The
second sentence is derived fromthe first
sent ence of paragraph 20 of the Preanble and
Scope portion of the Maryl and Lawers’ Rules
of Professional Conduct. The fourth sentence
is borrowed verbatim fromthe penultimte
sentence of the “Statenent of the |Issue”
portion of the CINA Guidelines.

I n paragraph 2.1, Determ ning Considered
Judgnent, the list of factors that the
attorney should consider is borrowed verbatim
fromCINA GQuidelines Bl a and b.

I n Paragraph 3, a statement concerning
conflicts of interest for Best Interest
At torneys appointed to represent siblings has
been transferred to the Conmmentary follow ng
Rule 7.1 of the Maryland Lawers’ Rules of
Pr of essi onal Conduct.

Al t hough the word “should” is used
t hroughout the Guidelines, the Subconmttee
reconmends the use of the words “shall not”
wWith respect to the issue of whether a Best
Interest Attorney or Child Advocate Attorney
may testify at trial

Provi si ons concerni ng the appoi nt nent of
child counsel have been transferred to a
separate Rul e, proposed new Rul e 9-205. 1.
Because the child who is the subject of a
child custody or child access dispute is not
a party to the action, additional provisions
in Rule 9-205.1 inplenent the service,
notice, and discovery portions of the
GQui delines. Specifically, the proposed new
Rul e requires that an order appointing child
counsel specify the role of the attorney,
permt the attorney to participate in
di scovery, and provide that the service and
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notice provisions of Title 1 apply as though
the child were a party. Rule 2-504 is

proposed to be anended to permt a scheduling
order to include appointnment of child counsel
in accordance with proposed new Rul e 9-205. 1.

Ms. Qgletree said that the Maryl and CGuidelines for Practice
for Court-Appointed Lawers Representing Children in Cases
| nvol ving Child Custody or Child Access had been previously
before the Conmttee in March. In the “Definitions” section,
there are changes in term nology for counsel of children. The
“best interest” attorney represents the best interest of the
child, simlar to a guardian ad |item but does not necessarily
have to agree with the child. The “child advocate attorney” is
the voice of the child in court, expressing the child s
preferences. The “child s privilege attorney” as defined in
Nagle v. Hooks, 296 Ml. 123 (1983) is appointed to waive
privileges on behalf of the child. The understanding is that
followi ng the CGuidelines would not result in a mal practice
situation. Since changes to the Guidelines were nade at the | ast
Comm ttee neeting, they need to be | ooked at agai n.

Ms. King stated that her organization, Justice For Children,
advocates for children who “fall between the cracks.” She said
that she is attending today s neeting on behalf of G egory Jacob,
Esq., an attorney who argued the case of Fox v. wills, 390 M.
620 (2006). The Cuidelines address nmany problens in the area of

chil d advocacy, but some other issues need to be considered

before the Guidelines are adopted. The Guidelines do not take
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into account the activities of the National Conference of

Comm ssioners of Uniform State Laws (“NCCUSL”), which will neet
this summer to devel op conprehensive nodel |egislation dealing
with the issues of child representation.

Ms. King told the Conmttee that she had subnmitted a three-
page nmenorandum regardi ng the Quidelines, a copy of which was
distributed at the neeting today. See Appendix 2. She had
poi nted out the problemthat the Guidelines do not contain a
statenment of the ethical duties of “best interest” attorneys, but
there is a statenment for “child advocate” attorneys. This may
inply that “best interest” attorneys do not owe duties of l|oyalty
or conpetent representation to their clients. There are other
problems with the Guidelines. One is that they provide that the
duties listed in Sections 2.2 and 2.3 “may” be performed by
court-appointed attorneys for children. It is better to state
that attorneys “should” performthe listed duties. Section 2.4
states that a “child s privilege” attorney deci des whether to
wai ve or assert the child s privilege but does not provide
attorneys wi th guidance on how to nake such determ nations. ©Ms.
Ki ng suggested that the training and qualifications of attorneys
who represent children should be strengthened. She expressed the
view that she liked the direction in which the CGuidelines are
headed and that they are a trenmendous inprovenent and will
dramatically increase the well-being of children. She thanked
the nenbers of the Conmittee for the opportunity to speak to
t hem
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M. Brault comented that the annual neeting of the NCCUSL
will be held in South Carolina on July 7, 2006. He plans to
attend the neeting. The first agenda itemw || be nodel
| egislation to deal with issues of child representation. He
asked the Rules Conmittee if it should take action on the
Quidelines today or wait to conpare themw th the node
| egislation. The uniformlaws passed in July will be avail able
by the Septenber Rules Conmmttee neeting.

Ms. Otiz noted that the Guidelines bring together the
Ameri can Bar Association (ABA) standards for representing
children as well as the standards for child welfare and child
custody cases. The Child Custody Subcomm ttee began the work on
the Guidelines by |ooking at the ABA standards. There are Child
in Need of Assistance (CINA) - Term nation of Parental Rights
(TPR) Guidelines in place already. It would be hel pful to adopt
the child custody representation guidelines imediately. M.
Brault added that the Cuidelines could be anended later to
conformto the Uniform Laws.

The Chair stated that the Rules Conmittee can either wait or
exam ne the Guidelines in order to approve them now and take a
| ater 1 ook for any necessary changes. M. Brault expressed his
preference for the latter approach. Delegate Dumais told the
Comm ttee that she represents Montgonery County in the House of
Del egates and is a famly |aw | awer. She expressed her
appreciation that Ms. King had attended today’s neeting. She

agreed with M. Brault that the Cuidelines should be adopted as
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soon as possible. In response to Ms. King’s coment that there
are no ethical duties provided for “best interest” attorneys, she
referred to House Bill 700 signed by the Governor which provides
that “best interest” attorneys and “child advocate” attorneys owe
a duty of “ordinary care and diligence” in the representation of
their clients. The Chair suggested that | anguage coul d be added
to the Guidelines referencing House Bill 700 and providing that
to the extent there is any inconsistency with the CGuidelines, the
| egislation is controlling.

Del egate Dunmais referred to Ms. King' s statenent in her
menor andum t hat the bar on attorney testinony nust be clarified.
Del egate Dumai s said that she had spoken about this issue with
Judge Sundt, who is present at the neeting today. Delegate
Dumai s noted her agreenent with the prohibition against a “child
advocate attorney” or “best interest” attorney testifying. She
added that the Cuidelines also should prohibit an attorney in
either of these categories fromfiling a report with the court.
Ms. Otiz remarked that the Famly Division of the Adm nistrative
Ofice of the Courts (AOCC) and the courts are awaiting the
Quidelines for training attorneys and inproving child attorney
panel s. House Bill 700 uses the new term “best interest”
attorney but does not define or clarify the role. She said that
judges are requesting that the term “best interest attorney”
shoul d be defined clearly in the Cuidelines and distinguished

fromthe termthat it replaces, “guardian ad Iitem.” House Bil
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700 takes effect on June 1, 2006, so it is necessary to nove
forward now.

The Chair stated that Judge Sundt had expressed to himthat
there is a problemrecruiting guardians ad Iitem because of the
wills case. In the legislation she sponsored, Del egate Dunais
had tried to obtain immunity for these attorneys, but the
| egislature elimnated it fromthe bill. Judge Sundt told the
Commttee that there is an exodus of attorneys fromrepresenting
children. Those who are representing children do not always have
t he necessary training and qualifications. The fact that there
are no standards of practice nmakes the situation nore difficult.
Attorneys are very concerned about potential personal liability.
| f standards are in place and an attorney does what the standards
require, a lawsuit against himor her should not be successful.
Sonme of the attorneys Judge Sundt calls upon will take these
cases, but it can be difficult finding attorneys.

M. Brault said that he had received a tel ephone call from
an attorney in Prince Frederick who no |onger represents children
and who requested that the Guidelines be put into place so that
he can take these cases again. Apparently, it is difficult to
find attorneys to represent children in Calvert County. The
Chair cautioned that the Guidelines cannot provide imunity to
the bar. They al so cannot be guaranteed as a safe harbor for
attorneys. M. Qgletree pointed out that attorneys may have

practiced in this field for 20 years or nore, but they did not
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have the required six hours of training. It is difficult for
many attorneys to get the training unless the court offers it.
It also is difficult to obtain seasoned attorneys to handl e these
cases. Many of the guardians ad litem are younger attorneys.
The CGuidelines will help younger attorneys |earn the appropriate
pr ot ocol .

The Chair said that Rule 17-105, Qualifications and
Sel ection of Persons Qther than Mediators and Neutral Experts,
one of the Alternative Dispute Resolution (“ADR’) Rules, has a
provision that allows a person who has “equival ent or specialized
know edge or experience” to qualify to conduct certain ADR
proceedings. Simlar |anguage coul d be added to the Cuidelines.
Ms. Qgletree remarked that in her county, the cases in which
children are represented are handl ed pro bono. Any required
education should be funded by the court systemitself, instead of
the attorneys paying for training to do pro bono work. M. Otiz
responded that the Famly Law Commttee has di scussed this issue.
At a mnimum training on a regional basis will be provided. Her
office is willing to help with the training. M. Qgletree
inquired as to whether the nunber of hours stated in the
CQuidelines is sufficient. M. Otiz replied that the Custody
Subconmittee of the Famly Law Comm ttee discussed this and felt
that six hours was a feasible anbunt. The anount of hours
suggested ranged as high as 12 in sone di scussions.

Judge Sundt commented that even participating in 50 hours of
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trai ning does not necessarily nmake soneone a good attorney in
child representation cases. The Maryland Institute for the

Conti nui ng Prof essional Education of Lawers (M CPEL) began to

of fer courses in howto represent children ten years ago, taking
the | ead from Montgonery County which was offering simlar
courses. The Judicial Institute has offered a three-day course
on famly law. Judge Sundt expressed her agreenent with M.
Qgletree that to require a six-hour training for | awers who have
practiced for many years in this area is a waste of tinme. The
phrase “unl ess wai ved by the court” should be added on to the
requi renent that the attorneys representing children nust
conplete at |east six hours of training. The Chair pointed out

t hat subsection (a)(5) of Rule 17-105 begins as follows: “unless
wai ved by the court, have conpleted a training program..”. He
suggested that CGuideline 4., appearing on page six of the neeting
mat erials, should begin with the same phrase, “unless waived by
the court.”

M. Brault remarked that when the Rules of Procedure were
revised in 1984, progranms were set up to educate attorneys on the
new procedures. Prograns were conducted by the Honorabl e Paul V.
Ni emeyer, now a judge of the U S. Court of Appeals for the Fourth
Circuit, who was then an attorney-nmenber of the Rules Commttee,
and Julia M Freit, Esg., who was then the Reporter to the Rules
Comm ttee. Tapes were made of the educational programthat were
t hen di ssenmi nated throughout the State. Judge MAuliffe added
that those viewing the tapes were not charged. M. Otiz noted
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that there may be funding for courses on child representation
t hrough Fam |y Division grants through her office.

The Chair stated that adding the phrase “unl ess wai ved by
the court” to GQuideline 4 will elimnate any argunent about the
i nconpet ency of the attorney. Judge Sundt pointed out that
Quideline 5 provides that the court can waive the required six
hours of training by using the phrase “unl ess waived by the
court.” The Chair said that the sane phrase should be added to
GQui deline 4 as he had previously suggested. M. Qgletree agreed
that it cannot hurt to repeat this phrase. By consensus, the
Comm ttee approved the Chair’s suggestion.

M. Mchael asked Del egate Dumais if he were correct in
reading the statute to nmean that any of the types of attorneys
representing a child nust exercise due care. Delegate Dunais
replied in the affirmative. The bill was signed | ast Tuesday and
will go into effect on June 1, 2006. Barbara R Trader, Esq.,
representing the Maryland State Bar Association Famly and
Juveni |l e Law Section, asked the Commttee to approve the
Gui delines. She explained that practitioners need them and
newer attorneys in the field can take advantage of the standards.
M. Dean referred to M. Brault’s coments about the NCCUSL
considering the issue of child representation, and he questi oned
as to whether this is a reason to hold off deciding on the
Gui delines to nake sure that nothing has been overl ooked.

Del egat e Dunai s remarked that she has not previously considered

the Uni form Laws conpletely, but she had | ooked at the ABA
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standards. She expressed the view that the Uniform Laws shoul d
be carefully considered. M. Brault said that the QGuidelines
shoul d be | ooked at now, or else there could be a major delay in
getting them before the Court of Appeals. The Chair commented
that the CGuidelines can be fine-tuned | ater for subsequent

devel opnents. They could be presented to the Court in Cctober
whi ch woul d al low for an exam nation of the Uniform Laws. Ms.
Ki ng noted that a nenorandum on the ABA Mddel Legislation for
child representation is available, and the Chair asked her to
send it to the Rules Committee.

Judge McAuliffe referred to the May 26, 2006 Menorandum
Regar di ng the Proposed Appendix to the Rules which Ms. King had
distributed at today’s neeting. This contains a |ist of several
problenms with the Guidelines. He said that solutions for
Problens 1. (Section 1.1 on “Best Interest Attorneys” Should
Contain A Statenment O Duties) and 5. (The Training and
Qualifications Sections Should Be Strengthened) had been
di scussed today, but he questioned as to how to handl e Probl ens
2. (The Bar on Attorney Testinmony Must Be Clarified) and 4.

(Gui dance Shoul d be Provided on When a Child' s Privilege Shoul d
Be Vaived). M. Qgletree pointed out that Problem 2. presents a
maj or change in practice. The “best interest” attorney currently
prepares a report to the court to summari ze the case, and this
has been treated as testinony. It would be appropriate to change
this, since it is odd to allow hearsay fromthe attorney as

evi dence. However, requiring non-hearsay testinony from other
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persons will nmake the trials at |east one-third | onger. Judge
Sundt remarked that fornulating standards for attorney testinony
had been di scussed, but the Guidelines put an i mrediate end to
this procedure. It is understood that the attorney is not a
witness in the proceeding. M. gl etree observed that this
shoul d be nade explicit in the Guidelines. M. Otiz observed
that the |last sentence of Guidelines 2.2 and 2.3 provides that
the “... Attorney shall not testify at trial.” M. QOgletree
remarked that the attorney’s report could be used as substantive
evidence if there is sonme cross-exam nation allowed. This
depends on the judge handling the case. M. Otiz noted that the
Fam |y Law Comm ttee briefly had di scussed a provision concerning
subnmi ssion of a report, but it was taken out.

The Chair hypot hesi zed a scenario in which the “best
interest” attorney representing a child inadvertently w tnesses
the child s parents in a fight with each other at a restaurant.
He asked whether this type of testinony fromthe attorney woul d
ever be admssible. To allow for this kind of situation, he
suggested that the word “ordinarily” be added to the sentence
that prohibits the attorney’ s testinony. Judge Sundt expl ai ned
that these cases involve a two-step procedure. There is a
pretrial settlement/status conference which is very informal. |If
the case goes to trial, nothing stops the attorney fromeliciting
fromthe nother or father of the child what took place
previously. The attorney should not beconme a witness in the

case. The last sentence of Ms. King' s nmenorandum states that the
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trend to treat statenents that are nade by court-appoi nt ed
attorneys as critically inportant evidence, even though the
statenents are not made under oath or subject to cross-

exam nation, nust be counteracted. Evidence not subject to
cross-exam nation is very dangerous. The Chair expressed concern
that a bl anket statenent not allowing in attorney testinony
forecl oses what could be very inportant evidence.

Judge McAuliffe inquired as to whether the Famly and
Donesti c Subcommttee of the Rules Conmttee accepted the change
proposed by Ms. King, and Ms. Ogletree answered affirnmatively.
The Chair stated that the proposed change woul d be the addition
of the phrase, “or file a report” at the end of Guidelines 2.2
and 2. 3. By consensus, the Conmmittee approved this additional
| anguage.

The Chair referred to Problem 3. (The Optional Duty
Statenments in Sections 2.2 and 2.3 Should Be Strengthened) in M.
King’s menorandum Judge Sundt commented that the use of
“shoul d” or “shall” in Sections 2.2 and 2.3 had been di scussed.
Sonme of the suggested duties listed in those sections will not
happen in every case, such as in-person interviews of parents who
live too far away. The duties should be discretionary, not
mandat ed. Judge McAuliffe expressed his agreenent with this.

The Chair observed that interpretations of the |anguage in
Sections 2.2 and 2.3 range from*®“an attorney can do so if he or
she wants to” to “an attorney should do so.” M. Otiz noted

t hat the Custody Subconm ttee had di scussed how strong the
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| anguage shoul d be. A survey of child counsel revealed differing
opi ni ons.

M. Brault pointed out that the word “may” is preferable to
“should,” to help avoid liability problens. M. gl etree added
there is nore of a confort level with the word “may.” The Chair
said that the mnutes will reflect the concern over the
responsibilities of these attorneys and the confort |level with
the word “may” in describing the responsibilities.

Judge McAuliffe asked about Problem 4. (CGuidance Shoul d Be
Provi ded on When a Child' s Privilege Should Be Waived) in M.
King’ s menorandum Judge Sundt explained that the best exanple
of the problemis when an attorney refuses to let a child' s
t herapist testify. The Nagle v. Hooks attorney is now called a
“child s privilege attorney.” The attorney faces a dil emm,
particularly when the child s therapist requests not to testify.
The child has told the therapist something in confidence. |If the
therapist testifies, the child may | ose trust in the therapist
and the therapeutic relationship may be irreparably harnmed.
CGenerally, an attorney who recogni zes that the therapi st has
val uabl e i nformati on goes anot her route, such as obtaining an
i ndependent psychol ogi cal exami nation of the child or finding
anot her witness who has the same information. This issue is a
matter of concern. M. King conmented that the Guidelines should
not tie the hands of the attorney. Mny attorneys are refusing

across the board to allow the therapist to testify. It is
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agoni zing to watch a child stay in a bad situation, when
information is not getting to the court. Delegate Dunmai s agreed
that sometinmes the court only hears one side of the story in
these cases. The attorney often struggles in the Nagle v. Hooks
role. If a child indicates that he or she has been abused, the
t herapi st has a duty to report this. Some bad cases are handl ed
i nappropriately, but there are many appropriate cases for every
bad one.

The Chair comented that Section 1.3 is clear that the
“child s privilege attorney” has to decide whether to assert or
wai ve a privilege to which the child is entitled. The health
care provider receives information about the child and may have a
duty to report this. There is also a clergy privilege. M.
Brault noted that there is no privilege if abuse is occurring.
Whet her the abuse is psychol ogical or physical is often difficult

to determine. The Chair suggested that after the words “any
privilege” in the first sentence of Section 1.3, the follow ng
| anguage shoul d be added: “if an adult is entitled to waive or
assert that privilege.” The purpose of the attorney is not to
suppress evidence. M. gl etree expressed her agreenent with
this concept. Judge MAuliffe noted that this could be handl ed
in the education program Judge Sundt added that the training
for guardians ad litem spent time on this issue.

M. Brault noved that the CGuidelines be approved as anended.

The notion was seconded, and it passed unani nously. M.
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gl etree stated that the Guidelines should be considered again
after the NCCUSL neets. The Chair said that the Famly and
Donmestic Subcommittee will meet to discuss the Cuidelines, and
the consultants will be invited to the neeting.

Ms. Qgletree presented Rule 9-205.1, Appointnent of Child

Counsel, for the Commttee' s consi derati on.
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MARYLAND RULES OF PROCEDURE
TITLE 9 - FAM LY LAW ACTI ONS
CHAPTER 200 - DI VORCE, ANNULMENT, ALI MONY,

CHI LD SUPPORT, AND CHI LD CUSTODY

ADD new Rul e 9-205.1, as foll ows:

Rul e 9-205.1. APPO NTMENT OF CHI LD COUNSEL

(a) Applicability

This Rule applies to the appointnent
of child counsel in actions involving child
custody or child access.

Cross reference: See Code, Fam |y Law
Article, 81-202 and the Maryl and Cui del i nes
for Practice for Court-Appointed Lawers
Representing Children in Cases Involving
Child Custody or Child Access.

(b) Factors

In determ ni ng whether to appoi nt
child counsel, the court is to consider the
nat ure and adequacy of the potential evidence
to be presented, other avail abl e nethods of
obtai ning information, including social
service investigations and eval uati ons by
mental health professionals, and avail abl e
resources for paynment. Appointnent may be
nost appropriate in cases involving the
following factors, allegations, or concerns:

(1) Request of one or both parties;
(2) High level of conflict;

(3) Inappropriate adult influence or
mani pul ati on;

(4) Past or present child abuse or
negl ect ;

(5) Past or present nental health
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problens of a child or party;

(6) Special physical, educational, or
mental health needs of a child that require
i nvestigation or advocacy;

(7) Actual or threatened famly
vi ol ence;

(8) Alcohol or other substance abuse;

(9) Consideration of term nating or
suspendi ng parenting tine, or awardi ng
custody or visitation to a non-parent;

(10) Relocation that substantially
reduces the child' s tine with a parent,
sibling, or both; or

(11) Any other factor that the court
consi ders inportant.

Conmittee note: A court should provide for
adequate and effective child counsel in al
cases in which appointnment is warranted,
regardl ess of the econom c status of the
parties. The court should nake the

appoi ntment as soon as practicable after it
determ nes that appointnent is warranted. A
court should appoint only |awers who have
agreed to serve in child custody and child
access cases in the assigned role, and have
been trained in accordance with CGuideline 4
of the Maryland Guidelines for Practice for
Court - Appoi nted Lawyers Representing Children
in cases involving child custody or child
access. In nmaking appointnents, the court
should fairly and equitably distribute cases
anong all qualified attorneys, taking into
account the attorney’s availability and
casel oad. Before asking an attorney to
provi de representati on pro bono publico to a
child, the court should consider the nunber
of other simlar cases the attorney has
recently accepted on a pro bono basis from

t he court.

(c) Appointnment Oder

An order appointing child counsel
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shal | :

(1) specify whether the attorney is to
serve as a Best Interest Attorney, Child
Advocate Attorney, or Child s Privilege
At t or ney,

(2) authorize the appointed attorney to
have reasonabl e access to the child and to
all otherw se privileged or confidenti al
i nformati on about the child, wthout the
necessity of any further order of court or
t he execution of a rel ease;

(3) permit the attorney to participate in
di scovery;

(4) provide that the service and notice
provisions in Title 1 of these Rules apply as
t hough the child were a party;

(5) state any other duties or
responsibilities required by the court;

(6) state when the appointnent
term nates; and

(7) unless the attorney has agreed to
serve pro bono publico, include provisions
concerni ng conpensation for the attorney.
Cross reference: As to the attorney’s
conpensation, see Guideline 6 of the Maryl and
Qui delines for Practice for Court-Appointed
Lawers Representing Children in Cases
I nvol ving Child Custody or Child Access.

Comm ttee note: The court should wite an
appoi ntment order in plain | anguage,
under st andabl e to non-|lawers, and send a
copy of the order to counsel of record and to
each party, whether or not represented by an
attorney.

Source: This Rule is new.

Rul e 9-205.1 was acconpanied by the foll ow ng Reporter’s
Not e.

Proposed new Rul e 9-205.1 contains
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provi si ons concerni ng the appoi nt nent of
child counsel based on provisions in the
Maryl and CGuidelines for Practice for Court-
Appoi nted Lawyers representing Children in
Cases I nvolving Child Custody or Child
Access, approved by the Conference of Circuit
Judges.

Ms. Ogletree explained that the Rule presents the factors to
consi der when child counsel is being appointed. M. Klein
suggested that the | anguage that appears in subsection (c)(4)
that reads “as though the child were a party” should al so be
added to the end of subsection (c)(3), and it should be keyed to
the Rules in Title 2. M. Qgletree said that Title 2 applies to
proceedi ngs under Title 9. The Reporter suggested that the
| anguage of subsection (c)(3) should be “permt the attorney to
participate in discovery under Title 2 of these Rules as though
the child were a party.” The Chair agreed that this should be
keyed to Title 2. The Conmmttee agreed by consensus to this
change. The Commttee agreed by consensus to approve the Rule as
amended.

Ms. Qgletree presented Rule 2-504, Scheduling Order, for

the Conmttee' s consi deration.

MARYLAND RULES OF PROCEDURE
TITLE 2 - CIVIL PROCEDURE - Cl RCU T COURT
CHAPTER 500 - TRI AL
AMEND Rul e 2-504 to add to the permtted
contents of a scheduling order an order

appoi nting child counsel under certain
ci rcunst ances, as foll ows:
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Rul e 2-504. SCHEDULI NG ORDER

(a) Oder Required

(1) Unl ess otherwi se ordered by the
County Adm nistrative Judge for one or nore
specified categories of actions, the court
shall enter a scheduling order in every civil
action, whether or not the court orders a
schedul i ng conference pursuant to Rule
2-504. 1.

(2) The County Adm nistrative Judge shal
prescri be the general format of scheduling
orders to be entered pursuant to this Rule.
A copy of the prescribed format shall be
furnished to the Chief Judge of the Court of

Appeal s.

(3) Unless the court orders a scheduling
conference pursuant to Rule 2-504.1, the
schedul i ng order shall be entered as soon as
practicable, but no later than 30 days after
an answer is filed by any defendant. |If the
court orders a scheduling conference, the
schedul ing order shall be entered promptly
after conclusion of the conference.

(b) Contents of Scheduling Oder
(1) Required
A schedul ing order shall contain:
(A) an assignnment of the action to an
appropriate scheduling category of a
differenti ated case nmanagenent system
establ i shed pursuant to Rule 16-202;

(B) one or nore dates by which each

party shall identify each person whomthe
party expects to call as an expert w tness at
trial, including all information specified in

Rule 2-402 (f) (1);

(C one or nore dates by which each
party shall file the notice required by Rule
2-504.3 (b) concerning conputer-generated
evi dence;
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(D) a date by which all discovery nust
be conpl et ed;

(E) a date by which all dispositive
moti ons nmust be filed; and

(F) any other matter resolved at a
schedul i ng conference held pursuant to Rule
2-504. 1.

(2) Permtted
A schedul ing order nmay al so contain:

(A) any limtations on discovery
ot herwi se permtted under these rules,
i ncluding reasonable I[imtations on the
nunber of interrogatories, depositions, and
ot her forms of discovery;

(B) the resolution of any disputes
exi sting between the parties relating to
di scovery;

(C a date by which any additional
parties nust be joined;

(D) a specific referral to or direction
to pursue an avail able and appropriate form
of alternative dispute resolution, including
a requirement that individuals with authority
to settle be present or readily available for
consultation during the alternative dispute
resol uti on proceedi ng, provided that the
referral or direction conforns to the
limtations of Rule 2-504.1 (e);

(E) an order designating or providing
for the designation of a neutral expert to be
called as the court's w tness;

(F) in an action involving child
custody or child access, an order appointing
child counsel in accordance with Rule 9-
205.1;

- (G a further scheduling conference
or pretrial conference date; and

5 (H any other matter pertinent to
t he managenent of the action.
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Cross reference: See Rule 5-706 for
authority of the court to appoint expert
W t nesses.

Source: This Rule is new

Rul e 2-504 was acconpani ed by the foll owi ng Reporter’s Note.
See the Reporter’s Note to the proposed
new Appendi x to the Maryl and Rul es:
Gui delines for Practice for Court-Appointed
Lawyers Representing Children in Cases
I nvol ving Child Custody or Child Access.
Ms. Qgletree told the Conmttee that a new subsection
(b)(2)(F) has been added to Rule 2-504. By consensus, the
Comm ttee approved the Rul e as presented.
Ms. Qgl etree presented paragraph 20 of the Preanble and

Scope of the Maryland Lawers’ Rules of Professional Conduct for

the Conmttee' s consi deration.

MARYLAND RULES OF PROCEDURE
APPENDI X: THE MARYLAND LAWYERS RULES COF
PROFESSI ONAL CONDUCT

Amrend t he Preanbl e and Scope of the
Maryl and Lawyers’ Rul es of Professional
Conduct to substitute the word “does” tw ce
inthe first sentence of Paragraph 20, as
fol | ows:

Preanble: A Lawyer's Responsibilities.

[20] Violation of a Rule sheuld does
not itself give rise to a cause of action
agai nst a | awer nor shoutd does it create
any presunption in such a case that a | egal
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duty has been breached. In addition,
violation of a Rule does not necessarily

war rant any ot her non-disciplinary renedy,
such as disqualification of a lawer in
pending litigation. The Rules are designed
to provide guidance to | awers and to provide
a structure for regulating conduct through

di sci plinary agencies. They are not designed
to be a basis for civil liability.
Furthernore, the purpose of the Rules can be
subverted when they are i nvoked by opposing
parti es as procedural weapons. The fact that
a Rule is a just basis for a |lawer's

sel f-assessnment, or for sanctioning a | awer
under the adm nistration of a disciplinary
authority, does not inply that an antagoni st
in a collateral proceeding or transaction has
standing to seek enforcenent of the Rule.
Nevert hel ess, in sone circunstances, a

| awyer's violation of a Rule may be evidence
of breach of the applicable standard of
conduct. Nothing in this Preanble and Scope
is intended to detract fromthe hol dings of
the Court of Appeals in Post v. Bregman, 349
Md. 142 (1998) and Son v. Margolius, Mallios,
Davis, Rider & Tomar, 349 Md. 441 (1998).

Par agraph 20 of the Preanble: A Lawyer’s Responsibilities

was acconpani ed by the foll owi ng Reporter’s Note.

The proposed anmendnent to Paragraph 20
confornms the Preanble and Scope of the
Maryl and Lawyers’ Rul es of Professional
Conduct to the term nology used in the
I ntroduction and Scope of the proposed new
Qui delines for Practice for Court Appointed
Lawers Representing Children in Cases
I nvol ving Child Custody or Child Access.

Ms. Qgletree explained that in the first sentence of
par agraph 20, the word “shoul d” has been changed to the word

“does.” This confornms the Preanbl e and Scope to the | anguage of
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the Introduction and Scope of the Guidelines. By consensus, the
Comm ttee approved the Rul e as presented.
Ms. Qgletree presented Rule 1.7, Conflict of Interest:

General Rule, for the Commttee’s consideration.

MARYLAND RULES OF PRCCEDURE
APPENDI X: THE MARYLAND LAWYERS' RULES OF

PROFESSI ONAL CONDUCT

AVEND the Comment to Rule 1.7 of the
Maryl and Lawyers’ Rul es of Professional
Conduct to add a certain comrent concerning
the representation of mnor siblings by a
court-appoi nted Best Interest Attorney, as
fol | ows:

Rule 1.7. CONFLICT OF I NTEREST: GENERAL RULE

COMVENT

Special Considerations in Common
Representation. - [29] In considering whether
to represent multiple clients in the sane
matter, a |lawer should be mndful that if
the common representation fails because the
potentially adverse interests cannot be
reconciled, the result can be additi onal
cost, enbarrassnment and recrimnation
Odinarily, the lawer will be forced to
wi thdraw fromrepresenting all of the clients
if the conmon representation fails. |In sone
situations, the risk of failure is so great
that multiple representation is plainly
i npossi ble. For exanple, a | awer cannot
undertake common representation of clients
where contentious litigation or negotiations
bet ween them are i nm nent or contenpl at ed.
Mor eover, because the lawer is required to
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be inpartial between commonly represented
clients, representation of nultiple clients
is inproper when it is unlikely that
inpartiality can be maintained. Generally,

if the relationship between the parties has
al ready assuned antagoni sm the possibility
that the clients' interests can be adequately
served by conmon representation is not very
good. Oher relevant factors are whether the
| awyer subsequently will represent both
parties on a continuing basis and whet her the
situation involves creating or ternmnating a
rel ati onship between the parti es.

[29.1] Rule 1.7 may not apply to an
attorney appointed by a court to serve as a
mnor child s Best Interest Attorney in the
sane way that it applies to other attorneys.
For exanpl e, because the Best |nterest
Attorney is not bound to advocate a client’s
objective, siblings with conflicting views
may not pose a conflict of interest for a
Best Interest Attorney, provided that the
attorney determ nes the siblings’ best
interests to be consistent. A Best |nterest
Attorney shoul d advocate for the children’s
best interests and ensure that each child's
position is made a part of the record, even
if that position is different fromthe
position that the attorney advocates.

[30] A particularly inmportant factor in
determ ning the appropriateness of common
representation is the effect on client-lawer
confidentiality and the attorney-client
privilege. Wth regard to the attorney-
client privilege, the prevailing rule is
that, as between commonly represented
clients, the privilege does not attach.

Hence, it must be assuned that if litigation

eventuates between the clients, the privilege
will not protect any such conmuni cations, and
the clients should be so advised.

Rule 1.7 was acconpani ed by the follow ng Reporter’s Note.
Proposed new Conment 29.1, with the
addition of the phrase, “provided the
attorney determ nes the siblings’ best
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interests to be consistent” is transferred
fromthe draft Maryl and Cuidelines for Court
Appoi nted Lawers Representing Children in
Cases Involving Child Custody or Child Access
t hat was approved by the Conference of
Circuit Judges.

Ms. Qgl etree explained that proposed new Comment 29.1 with
the addition of the phrase “provided that the attorney determ nes
the siblings’ best interests to be consistent” was transferred
fromthe Guidelines to the Rules of Professional Conduct. The
Reporter pointed out that this transfer was based on the
di scussion of the Guidelines at the April 24, 2006 Rul es
Comm ttee neeting. By consensus, the Conmttee approved the Rule
as present ed.

Ms. Qgletree presented Rule 1.14, Cient with D mni shed

Capacity, for the Conmttee’s consideration.

MARYLAND RULES OF PROCEDURE
APPENDI X: THE MARYLAND LAWERS RULES OF
PROFESSI ONAL CONDUCT
CLI ENT- LAWER RELATI ONSHI P
AMEND Rul e 1.14 of the Maryland Lawyers’

Rul es of Professional Conduct to add to the
Comment a reference to the Maryl and
Gui del ines for Practice for Court-Appointed
Lawyers Representing Children in Cases
I nvol ving Child Custody or Child Access, as
fol | ows:

Rule 1.14. CLIENT WTH DI M NI SHED CAPACI TY

(a) Wwen a client's capacity to nake
adequat el y consi dered deci sions in connection
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with a representation is dimnished whether
because of mnority, nmental inpairnent or for
sonme ot her reason, the |lawer shall, as far
as reasonably possible, maintain a nornma
client-lawer relationship with the client.

(b) \When the | awer reasonably believes
that the client has dimnished capacity, is
at risk of substantial physical, financial,
or other harmunless action is taken and
cannot adequately act in the client's own
interest, the lawer may take reasonably
necessary protective action, including
consulting with individuals or entities that
have the ability to take action to protect
the client and, in appropriate cases, seeking
t he appoi ntment of a guardian ad litem
conservator, or guardi an.

(c) Information relating to the
representation of a client with di m ni shed
capacity is protected by Rule 1.6. Wen
taki ng protective action pursuant to
par agraph (b), the lawer is inpliedly
aut hori zed under Rule 1.6 (a) to revea
i nformati on about the client, but only to the
extent reasonably necessary to protect the
client's interests.

COMVENT

[1] The normal client-I|awer
relationship is based on the assunption that
the client, when properly advised and
assisted, is capable of making decisions
about inportant natters. Wen the client is
a mnor or suffers froma dimnished nental
capacity, however, maintaining the ordinary
client-lawer relationship nay not be
possible in all respects. In particular, a
severely incapacitated person may have no
power to nake | egally binding decisions.
Neverthel ess, to an increasing extent the | aw
recogni zes internedi ate degrees of
conpetence. Indeed, a client with di m nished
capacity often has the ability to understand,
del i berate upon, and reach concl usi ons about
matters affecting the client's own
wel | -being. For exanple, it is recognized
that sonme persons of advanced age can be
qui te capabl e of handling routine financi al
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matters whil e needi ng special |egal
protection concerning mgjor transactions. In
addition, children as young as five or six
years of age, and certainly those of ten or
twel ve, are regarded as havi ng opi nions that
are entitled to weight in | egal proceedings
concerning their custody. Consideration of
and, when appropriate, deference to these

opi nions are especially inportant in cases
involving children in Child In Need of

Assi stance (CINA) and rel ated Term nati on of
Parental Rights (TPR) and adoption
proceedi ngs. Wth respect to these
categories of cases, the Maryland Foster Care
Court I nprovenent Project has prepared

Gui del i nes of Advocacy for Attorneys
Representing Children in CINA and Rel ated TPR
and Adoption Proceedings. The Quidelines are
i ncluded in an appendix to the Maryl and
Rules. Also included in an Appendix to the
Maryland Rules are Maryland Guidelines for
Practice for Court-Appointed Lawyers
Representing Children in Cases Involving
Child Custody or Child Access, devel oped by
the Maryl and Judicial Conference Commttee on
Fam |y Law.

[2] The fact that a client suffers a
disability does not dimnish the | awer's
obligation to treat the client with attention
and respect. Even if the person has a | egal
representative, the | awer should as far as
possi bl e accord the represented person the
status of client, particularly in maintaining
conmuni cat i on

[3] The client may wish to have famly
nmenbers or ot her persons participate in
di scussions with the | awyer. Wen necessary
to assist in the representation, the presence
of such persons generally does not affect the
applicability of the attorney-client
evidentiary privilege. Nevertheless, the
| awyer nust keep the client's interests
forenopst and, except for protective action
aut hori zed under paragraph (b), nust look to
the client, and not famly nmenbers, to nake
decisions on the client's behal f.

[4] If a legal representative has
al ready been appointed for the client, the
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| awyer should ordinarily |look to the
representative for decisions on behalf of the
client. In matters involving a m nor,

whet her the | awer should | ook to the parents
as natural guardi ans nmay depend on the type
of proceeding or matter in which the | awer
is representing the mnor. |If the |awer
represents the guardian as distinct fromthe
ward, and is aware that the guardian is
acting adversely to the ward's interest, the
| awyer may have an obligation to prevent or
rectify the guardian's m sconduct. See Rule
1.2(d).

Taking Protective Action. - [5] If a |awer
reasonably believes that a client is at risk
of substantial physical, financial or other
harm unl ess action is taken, and that a
normal client-lawer relationship cannot be
mai nt ai ned as provided in paragraph (a)
because the client |acks sufficient capacity
to communi cate or to nake adequately

consi dered decisions in connection with the
representation, then paragraph (b) permts
the lawer to take protective neasures deened
necessary. Such neasures coul d incl ude:
consulting wth famly nenbers, del ayi ng
action if feasible to permit clarification or
i mprovenent of circunstances, using voluntary
surrogat e deci sion-making tools such as
durabl e powers of attorney or consulting with
support groups, professional services,

adul t-protective agenci es or other
individuals or entities that have the ability
to protect the client. [In taking any
protective action, the |awer should be

gui ded by such factors as the wi shes and
values of the client to the extent known, the
client's best interests and the goal s of
intruding into the client's decision-naking
autonony to the | east extent feasible,
maxi m zing client capacities and respecting
the client's famly and social connecti ons.

[6] In determ ning the extent of the
client's dimnished capacity, the | awer
shoul d consi der and bal ance such factors as:
the client's ability to articul ate reasoning
| eading to a decision; variability of state
of mnd and ability to appreciate
consequences of a decision; the substantive
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fairness of a decision; and the consistency
of a decision with the known | ong-term
commtnents and values of the client. In
appropriate circunstances, the [ awer may
seek gui dance from an appropriate

di agnosti ci an.

[7] If a legal representative has not
been appointed, the | awer shoul d consi der
whet her appoi ntnent of a guardian ad |item
conservator or guardian is necessary to
protect the client's interests. Thus, if a
client with dimnished capacity has
substantial property that should be sold for
the client's benefit, effective conpletion of
the transaction may require appoi ntnment of a
| egal representative. In addition, rules of
procedure in litigation sonetinmes provide
that mnors or persons with di m nished
capacity nust be represented by a guardian or
next friend if they do not have a general
guardian. In many circunstances, however,
appoi ntnment of a legal representative nay be
nore expensive or traumatic for the client
than circunstances in fact require.

Eval uati on of such circunstances is a matter
entrusted to the professional judgnent of the
| awyer. In considering alternatives,

however, the | awer should be aware of any

| aw that requires the |lawer to advocate the
| east restrictive action on behalf of the
client.

Di sclosure of the Cient's Condition. - [8]
Di sclosure of the client's dimnished
capacity coul d adversely affect the client's
interests. For exanple, raising the question
of di m nished capacity could, in sone
circunstances, |ead to proceedings for
involuntary commitnent. Information relating
to the representation is protected by Rule
1.6. Therefore, unless authorized to do so,
the |l awer may not disclose such information.
When taking protective action pursuant to

par agraph (b), the lawer is inpliedly

aut horized to nake the necessary disclosures,
even when the client directs the lawer to
the contrary. Nevertheless, given the risks
of disclosure, paragraph (c) limts what the
| awer may disclose in consulting with ot her

i ndi viduals or entities or seeking the
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appoi ntment of a |legal representative. At
the very least, the |awer should determ ne
whether it is likely that the person or
entity consulted with will act adversely to
the client's interests before discussing
matters related to the client. The |lawer's
position in such cases is an unavoi dably
difficult one.

Emergency Legal Assistance. - [9] In an
energency where the health, safety or a
financial interest of a person with seriously
di m ni shed capacity is threatened with
immnent and irreparable harm a | awer may
take | egal action on behalf of such a person
even though the person is unable to establish
a client-lawer relationship or to make or
express consi dered judgnents about the
matter, when the person or another acting in
good faith on that person's behalf has
consulted with the lawer. Even in such an
ener gency, however, the |l awer should not act
unl ess the | awer reasonably believes that

t he person has no other | awer, agent or

ot her representative available. The |awer
shoul d take | egal action on behalf of the
person only to the extent reasonably
necessary to mamintain the status quo or

ot herwi se avoid i mmnent and irreparable
harm A | awer who undertakes to represent a
person in such an exigent situation has the
sanme duties under these Rules as the |awer
would with respect to a client.

[10] A lawer who acts on behalf of a
person with seriously dimnished capacity in
an energency should keep the confidences of
the person as if dealing with a client,

di sclosing themonly to the extent necessary
to acconplish the intended protective action.
The | awyer shoul d disclose to any tribunal

i nvol ved and to any ot her counsel involved
the nature of his or her relationship with
the person. The | awer should take steps to
regul ari ze the relationship or inplenent

ot her protective solutions as soon as
possi bl e.

Model Rules Comparison.-- Rule 1.14 is
substantially simlar to the | anguage of the
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Et hi cs 2000 Amendnents to the ABA Mddel Rules

of Professional Conduct, with the exception

of retaining elements of existing Maryl and

| anguage in Coment [1] and further revising

Comments [5] and [10].

Rul e 1.14 was acconpani ed by the foll owi ng Reporter’s Note.

See the Reporter’s Note to the proposed

new Appendi x to the Maryl and Rul es:

Gui delines for Practice for Court-Appointed

Lawyers Representing Children in Cases

I nvol ving Child Custody or Child Access.

Ms. Qgletree told the Conmttee that a reference to the
proposed new Guidelines is being added to the list in the Comment
to Rule 1.14 of the various bodies of guidelines for cases
involving children. The Conmttee agreed by consensus to add
this sentence to the Comment. By consensus, the Commttee
approved the comment to the Rule as presented.

The Chair thanked Ms. Ogletree for presenting the CGuidelines
and the Rules associated with them
Agenda Item 3. Reconsideration of proposed anmendnents to: Rule

4-263 (Discovery in Grcuit Court) and Rule 4-262 (D scovery in
District Court)

M. Karceski explained that a few years ago, M. Brault had
brought to the attention of the Rules Conmttee a report of the
Anmerican Col |l ege of Trial Lawyers, which noted the probl emthat
sonme prosecutors fail to furnish to defendants information
required by Brady v. Maryland, 373 U.S. 83 (1963) and its

progeny. The prosecutor nust disclose to the defendant any
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“favorabl e evidence” known to the prosecutor -- information in
any formthat tends to excul pate the defendant, attacks the
credibility of a witness for the government, or mitigates the
of fense. Both Rules 4-262, D scovery in District Court, and 4-
263, Discovery in Crcuit Court, may require nodification, but
the latter is the one in the forefront. After considering Rule
4-263, the Conmittee needs to consider to what extent its
proposed changes to that Rule al so should be nade to Rul e 4-262.
Crimes tried in the District Court may result in a prison
sentence, so the stakes are high there, also. Wth 20 or 30
cases on the docket every day, the District Court is different
fromthe circuit court. 1In the District Court, many cases
originate fromcharges filed by citizens, rather than by the
governnent, so the onus on the State’'s Attorney’'s office is
different.

M. Karceski presented Rule 4-263, Discovery in Crcuit

Court, for the Commttee’ s consideration.

MARYLAND RULES OF PROCEDURE
TITLE 4 - CRI M NAL CAUSES

CHAPTER 200 - PRETRI AL PROCEDURES

AMEND Rul e 4-263 to require each party
to exercise due diligence in identifying
material and information to be disclosed, to
reletter certain sections, to clarify the
di scl osure obligation of the State's Attorney
under subsection (b)(1), to require that the
State’s Attorney file a certain witten
statenent, to add a new subsection (b)(2)
referring to providing prior witten
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statenents by w tnesses, to add | anguage

to subsection (c)(1) referring to a certain
statute, to add a new subsection (c)(2)
referring to providing inconsistent
statenents of witnesses, to add to subsection
(c)(5) a reference to providing the substance
of an unavail able report, to add to
subsection (e)(2) a reference to providing

t he substance of an unavailable witten
report, to add the phrase “or required”

to section (g), and to provide that
ordinarily discovery material is not filed
with the court, as follows:

Rul e 4-263. DI SCOVERY IN Cl RCU T COURT

Di scovery and inspection in circuit
court shall be as foll ows:

g (a) oligations of State—s—Atterney the

Parti es

Each party obligated to provide
mat erial or information under this Rule shal
exercise due diligence to identify all of the
material and information that nust be
disclosed. The obligations of the State's
Attorney under this Rule extend to materi al
and information in the possession or control
of the State's Attorney and staff nenbers and
any ot hers who have participated in the
i nvestigation or evaluation of the action and
who either regularly report, or with
reference to the particular action have
reported, to the office of the State's
Att or ney.

tar (b) D sclosure Wthout Request

Wt hout the necessity of a request,
the State's Attorney shall furnish to the
def endant :

(1) Any material or information tending
te in any form whether or not adm ssible,
that tends to (A) exculpate the defendant, or
(B) negate or mtigate the guilt or
puni shrent of the defendant as to the offense
charged and a witten statenent that
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reasonably identifies the naterials
f ur ni shed; and

(2) Any relevant material or information
regardi ng: (A) specific searches and
seizures, wire taps or eavesdropping, (B) the
acquisition of statenents nmade by the
defendant to a State agent that the State
intends to use at a hearing or trial, and (O
pretrial identification of the defendant by a
witness for the State, and (D) within
days of the first scheduled trial date any
prior witten statenents by w tnesses as
defined in Rule 5-802.1.

tb) (c) Disclosure Upon Request

Upon request of the defendant, the
State's Attorney shall

(1) Wtnesses

Di scl ose to the defendant the nane
and, except as provided under Code, Crim nal
Procedure Article, 811-205, the address of
each person then known whomthe State intends
to call as a witness at the hearing or trial
to prove its case in chief or to rebut alibi
t esti nony;

(2) Inconsistent Statenents of Wtnesses

Di sclose to the defendant any
material or information, in any form whether
or not admi ssible, [that |eads to the
adm ssion of evidence] allow ng a def endant
to prove under Rule 5-613 that a witness has
nmade statenents that are inconsistent with
t he anticipated testi nony and that woul d
prove (A) the witness’ bias, prejudice,
interest in the outcone of the proceeding, or
notive to testify falsely, or (B) the
character of a witness for untruthful ness by
establishing prior bad acts as pernmtted
under Rule 5-608 (b).

2> (3) Statenents of the Defendant
As to all statenents nade by the
defendant to a State agent that the State
intends to use at a hearing or trial, furnish
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to the defendant, but not file unless the
court so orders: (A) a copy of each witten
or recorded statenment, and (B) the substance
of each oral statenment and a copy of al
reports of each oral statenent;

3> (4) Statenents of Codefendants

As to all statenents made by a
codefendant to a State agent which the State
intends to use at a joint hearing or trial,
furnish to the defendant, but not file unless
the court so orders: (A) a copy of each
witten or recorded statenment, and (B) the
substance of each oral statenent and a copy
of all reports of each oral statenent;

4> (5) Reports or Statenents of Experts

Produce and permt the defendant to
i nspect and copy all witten reports or
statenents made in connection with the action
by each expert consulted by the State, or
state the substance of the witten report, if
the report is unavailable, [Query: Should
this provision be added to Rule 4-2627]
including the results of any physical or
mental exam nation, scientific test,
experiment, or conparison, and furnish the
defendant with the substance of any such oral
report and concl usi on;

5) (6) Evidence for Use at Trial

Produce and permt the defendant to
I nspect, copy, and photograph any docunents,
conput er - generated evi dence as defined in
Rul e 2-504.3 (a), recordings, photographs, or
other tangible things that the State intends
to use at the hearing or trial;

6) (7) Property of the Defendant

Produce and permt the defendant to
i nspect, copy, and photograph any item
obtained fromor belonging to the defendant,
whet her or not the State intends to use the
itemat the hearing or trial

)y (d) Matters Not Subject to Discovery by
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t he Def endant

This Rul e does not require the State
to discl ose:

(1) Any docunents to the extent that they
contain the opinions, theories, conclusions,
or other work product of the State's
Attorney, or

(2) The identity of a confidential
informant, so long as the failure to disclose
the informant's identity does not infringe a
constitutional right of the defendant and the
State's Attorney does not intend to call the
informant as a witness, or

(3) Any other matter if the court finds
that its disclosure would entail a
substantial risk of harmto any person
out wei ghing the interest in disclosure.

e (e) Discovery by the State

Upon the request of the State, the
def endant shal |

(1) As to the Person of the Defendant

Appear in a lineup for
identification; speak for identification; be
fingerprinted; pose for photographs not
i nvol ving reenactnment of a scene; try on
articles of clothing; permt the taking of
speci nens of material under fingernails;
permt the taking of sanples of blood, hair,
and other material involving no unreasonabl e
i ntrusi on upon the defendant's person;
provi de handwiting specinens; and submt to
reasonabl e physical or nental exam nati on;

(2) Reports of Experts

Produce and pernit the State to
i nspect and copy all witten reports nmade in
connection wth the action by each expert
whom t he def endant expects to call as a
witness at the hearing or trial, or state the
substance of the witten report, if the
report is unavailable, including the results
of any physical or nental exam nation,
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scientific test, experinent, or conparison,
and furnish the State with the substance of
any such oral report and concl usion;

(3) Alibi Wtnesses

Upon designation by the State of the
time, place, and date of the alleged
occurrence, furnish the nanme and address of
each person other than the defendant whomthe
defendant intends to call as a witness to
show t hat the defendant was not present at
the tinme, place, and date designated by the
State in its request.

(4) Conputer-generated Evidence

Produce and permt the State to
i nspect and copy any conputer-generat ed
evi dence as defined in Rule 2-504.3 (a) that
t he defendant intends to use at the hearing
or trial.

ey (f) Time for Discovery

The State's Attorney shall make
di scl osure pursuant to section &) (b) of
this Rule within 25 days after the earlier of
t he appearance of counsel or the first
appear ance of the defendant before the court
pursuant to Rule 4-213. Any request by the
def endant for discovery pursuant to section
{b)y (c) of this Rule, and any request by the
State for discovery pursuant to section {¢)
(e) of this Rule shall be nade within 15 days
after the earlier of the appearance of
counsel or the first appearance of the
def endant before the court pursuant to Rule
4-213. The party served with the request
shall furnish the discovery within ten days
after service.

- (g) Motion to Conpel Discovery

| f discovery is not furnished as
requested or required, a notion to conpel
di scovery may be filed within ten days after
recei pt of inadequate di scovery or after
di scovery shoul d have been received,
whi chever is earlier. The notion shal
specifically describe the requested matters
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t hat have not been furnished. A response to
the notion may be filed within five days
after service of the notion. The court need
not consider any notion to conpel discovery
unl ess the noving party has filed a
certificate describing good faith attenpts to
di scuss with the opposing party the
resolution of the dispute and certifying that
they are unable to reach agreenent on the

di sputed issues. The certificate shal

i nclude the date, tinme, and circunstances of
each di scussion or attenpted di scussion.

(h) Continuing Duty to D sclose
A party who has responded to a request
or order for discovery and who obtains

further material information shall suppl enent
t he response pronptly.

(i) Not to be Filed Wth Court

Except as otherwi se provided in these
rules or by order of court, discovery
material shall not be filed with the court.
The party generating the discovery materi al
shall retain the original and shall nmake it
avail abl e for inspection by any other party.
This section does not preclude the use of
di scovery material at trial or as exhibits to
support or oppose notions.

) (J) Protective Oders

On notion and for good cause shown,
the court nmay order that specified
di scl osures be restricted. |If at any tine
during the proceedings the court finds that a
party has failed to conply with this Rule or
an order issued pursuant to this Rule, the
court may order that party to permt the
di scovery of the matters not previously
di scl osed, strike the testinony to which the
undi scl osed matter relates, grant a
reasonabl e conti nuance, prohibit the party
fromintroducing in evidence the matter not
di scl osed, grant a mstrial, or enter any
ot her order appropriate under the
ci rcumst ances.

Source: This Rule is derived as foll ows:
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Section {g) (@) is derived in part from
former Rule 741 a 3 and is in part new

Section tar (b) is derived fromformer Rule
741 a 1 and 2.

Section {b) (c) is derived fromfornmer Rule
741 b.

Section e} (d) is derived fromformer Rule
741 c.

Section &) (e) is derived in part from
former Rule 741 d and is in part new.

Section e} (f) is derived fromformer Rule
741 e 1.

Section - (qg) is derived fromfornmer Rule
741 e 2.

Section (h) is derived fromforner Rule 741

f.

Section (i) is new

Section ) (j) is derived fromformer Rule
741 g.

Rul e 4-263 was acconpani ed by the foll owi ng Reporter’s Note.

Al bert D. Brault, Esq. brought to the
attention of the Rules Conmttee a 2003
Report of the Anmerican College of Trial
Lawyers, describing the problemthat sone
federal prosecutors fail to provide
information required to be furnished to a
crim nal defendant pursuant to Brady v.
Maryland, 373 U.S. 83 (1963). M. Brault
spoke with local crimnal defense attorneys
i n Montgonery County, who noted simlar
problens with sone State prosecutors. To
address this, the Honorable Al bert J.
Matricci ani and the Honorable M Brooke
Mur dock, Judges of the Circuit Court for
Baltinmore City, drafted a proposed anmendnent
to current subsection (a)(1), which is
proposed to be relettered (b)(1), of Rule 4-
263, the concept of which has been approved
by the Rules Committee. The Conmittee’s
proposal bl ends | anguage suggested by Judges
Mat ri cci ani and Murdock with | anguage
currently in the subsection and adds a
requi renent that the State’'s Attorney provide
to the defendant a witten statement that
reasonably identifies the material furnished.
A proposed cross reference to Rule 3.8 of the
Maryl and Lawyers’ Rul es of Professional
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Conduct highlights certain special ethical
responsi bilities applicable to prosecutors.

The Crim nal Subcomm ttee proposes a new
subsection (b)(2) requiring disclosure of
prior witten statenments by w tnesses a few
days before trial to conformto the hol ding
in Jencks v. U.S., 353 U S. 657 (1957).

Robert L. Dean, Esq. brought to the
Commttee's attention a problemwth
subsection (b)(1), which is proposed to be
relettered (c)(1) of Rule 4-263 and section
(a) of Rule 4-262. Some witnesses in
crimnal cases are reluctant to testify
because their address is given to the
def endant pursuant to the Rules. Russel
Butler, Esqg., suggested that to address this
problem a reference to Code, Crim nal
Procedure Article, 811-205 should be added to
Rul es 4-263 and 4-262. The Code provision
states that upon request of the State, a
victimof or a witness to a felony, or a
victims representative, the address of a
victimor a witness nay be withheld before a
trial unless a judge determ nes that good
cause has been shown for the rel ease of the
information. The Conmittee agrees with M.
Butl er’s suggestion.

New subsection (c)(2) is proposed as an
addition to Rule 4-263 in lieu of |anguage
proposed earlier for subsection (b)(1) which
reads “establish that a State’s wi tness has
made a statenent that is inconsistent with
the witness’ anticipated testinony.” and
“denonstrate interest or bias of a state’s
W tness.” The | anguage suggested by the
O fice of the Public Defender for this
provision is “inpeach a witness under
Maryl and Rul e 5-616 (a) or (b).” To clarify
this issue, the Subconm ttee has borrowed
rel evant | anguage directly fromRule 5-616

(a).

The Subcommi ttee reconmmends anendi ng
subsections (c)(5) and (e)(2) by requiring
that an expert provide the substance of his
or her report, if the actual report is
unavail able. This would alleviate situations
In which a party does not obtain necessary
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information in discovery because the w tness
is unable to produce the actual witten
report about which he or she will be
testifying and gives the requesting party no
information at all.
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The words “or required” are proposed to
be added to section (f) to clarify that a
notion to conpel discovery may be based on a
failure to provide required discovery as well
as a failure to provide requested di scovery.

Current section (g), Obligations of
State’s Attorney, is proposed to be anmended
to require that each party who is obligated
to provide material or information under the
Rul e exercise due diligence in identifying
the material and information to be discl osed.
Because of the inportance of this obligation,
section (g) is proposed to be noved to the
begi nning of the Rule and relettered (a).

Proposed new section (i) provides that,
with certain exceptions, discovery materi al
is not filed with the court. In light of the
adoption of Title 16, Chapter 1000, Access to
Court Records, proposed new section (i) is
intended to elimnate unnecessary naterials
in court files and reduce the anount of
material in the files for which redaction,
seal ing, or other denial of inspection would
be required. The | anguage of the section is
borrowed verbatim fromthe first, third, and
fourth sentences of Rule 2-401 (d)(2). The
section conforns the Rule to current practice
in many jurisdictions.

M. Karceski told the Conmttee that Nancy Forster, Esg.
Public Defender, sent in a |etter yesterday suggesting sone
changes to Rule 4-263, including the suggested new | anguage in
subsection (c)(2) concerning inpeachnent evidence. (See Appendi X
3.) Ms. Forster discussed the proposed change to section (a)
that requires any party providing material or information under
Rul e 4-263 to exercise due diligence in identifying the materi al
and information being disclosed. This applies to all parties and
not sinply the State’s Attorney. Section (b) sets out the
materials that the State’s Attorney nust provide w thout the
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necessity of a request. M. Forster has asked that the
requirenent that the State’s Attorney furnish to the defense a
witten statenent that reasonably identifies the disclosed
materials be added not only to Rule 4-263 but also to Rule 4-262.
She has al so requested that a copy of the witten statenent
should be filed with the District Court or circuit court to
ensure that defendants are able to obtain nmerited relief on post
conviction review.

M. Karceski pointed out that section (c) has proposed new
| anguage pertaining to i npeachnment material. Should this be
noved to section (b)? The definition of favorable evidence would
i ncl ude i npeachnent evidence. Subsection (b)(1l) now states that
wi thout a request, the State’'s Attorney shall furnish to the
defendant “any material or information in any form whether or
not adm ssible, that tends to (A) excul pate the defendant, or (B)
negate or mtigate the guilt or punishment of the defendant as to
the offense charged and a witten statenent that reasonably
identifies the materials furnished.” The witten statenent is an
i nportant consideration. Not all docunents have to be filed with
the court. It is necessary to nenorialize that the appropriate
materials were discl osed.

M. Karceski noted that subsection (b)(2) has new | anguage
added that provides that prior witten statenments have to be
furnished to the defendant within a certain nunber of days of the
first scheduled trial date. He expressed his preference for the

nunber of days to be 30. This is a sufficient amount of tinme to
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be able to investigate the information that was provided. M.
Dean commented that the current practice varies fromjurisdiction
to jurisdiction. The reference to the “prior witten statenents”
is derived from Jencks v. U.S., 353 U S. 657 (1957). Sone
prosecutors wait until the last mnute to provide this, a
practice that may be legitimate, but it should be provided at
sone reasonable period in advance of trial. M. Dean cautioned
that he was not speaking for all prosecutors, but he expressed
the view that the | anguage to be filled in the blank in
subsection (b)(2) should be “within a reasonable tinme before
trial,” a phrase used in the Evidence Rules. He remarked that
the issues, problens, and concerns about the inconsistent
statenents of witnesses in subsection (c)(2) can be handl ed by
requiring the prosecutor to provide all statenents, whether
witten or oral, up front. This would avoid the need to follow
t he cunbersone procedures in subsection (c)(2).

The Chair said that a requirenent to furnish the substance
of the oral statenent takes care of the discovery obligation. He
asked M. Dean how the prosecutors feel about this issue. M.
Dean replied that in practice, nost prosecutors attenpt to do
this. |If the Rule requires this, some prosecutors may conpl ain.
The Chair suggested that the | anguage “unl ess the court orders
ot herwi se” could be added to protect the safety of w tnesses or
to be applied in specially assigned cases where the court holds a

pretrial conference. M. Dean renmarked that either party could
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rely on a protective order.

Judge Dryden noted that Rule 4-262 refers back to Rule 4-263
(b)(1) for procedures pertaining to the obligation of the State’s
Attorney to furnish the defendant with material or information.
These procedures will not work in District Court. Judge Norton
added that with the volune of cases in District Court, the State
must provide Brady material, but not every statement. The Chair
responded that he is aware of this problem Rule 4-263 will be
di scussed first, and then Rule 4-262 can be adj ust ed.

Judge Matricciani said that he and the Honorabl e Brooke
Mur dock, judges of the Circuit Court for Baltinore City, had
previously net with Ms. Forster and then spoken with the Cri m nal
Subconm ttee. M. Forster’s point was to avoid ancillary
litigation which would result if the Rules are not clear.
Subsection (b)(1) refers to all materials that tend to excul pate
t he defendant or negate or mtigate the guilt or punishnment of
the defendant. A specific tinme period needs to be added to
subsection (b)(2). The Chair suggested that the word
“ordinarily” be added to subsection (b)(2) along with a specific
time period. Judge Matricciani commented that the process should
be formalized. Prosecutors who use an “open file” discovery
approach are conplying with the requirenents of Brady, except
that the files do not always contain police departnent material s.
He and Judge Murdock wanted a witten certification as to what

was di scl osed.
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Judge Matricciani said that Ms. Forster had pointed out that
if alist of the witten materials that were given out is
contained in the court file, this would help avoid factual
di sputes in post conviction proceedings. The Chair agreed that
it is agood idea for a list to be prepared. He cautioned that
inlight of the rules pertaining to access to court records, if
the list is in the court file, identification of all persons who
had given a statenent woul d be part of the court record that is
open to public inspection. He suggested that when the
requi renent of the description of what was provided is added to
the Rule, the requirenment that this is not to be filed wth the
court should al so be added.

M. Karceski asked the Commttee what the nunber of days
filled in the blank in subsection (b)(1) should be. He asked if
the | anguage, “a witten statenent that reasonably identifies the
materials provided by the parties” would be nore appropriately
pl aced in section (i) of Rule 4-263. The Chair replied in the
affirmative. M. Karceski expressed his agreenent with M. Dean
as to the latter’s comments that the inconsistent statenents of
W tnesses referred to in subsection (c)(2) can be handl ed by
requiring the prosecutor to provide all statements up front. He
asked M. Dean whet her any of the | anguage of subsection (c)(2)
coul d be coll apsed into subsection (b)(2). M. Dean responded
that if the State gives to the defendant all witten and oral
statenents, this would take care of the requirenent that the
def endant be given any consistent or inconsistent statenents.
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This is helpful to the prosecutor who can then use the prior
i nconsi stent statenent to rebut testinony.

The Chair commented that all of subsection (c)(2) could go
into subsection (b)(1). At this point in the proceedings, the
prosecutor knows that the witness has given a statenent that is
i nconsistent with the anticipated testinony. M. Dean suggested
that everything could be swept in together. The Rule could
provide that all statenents are to be provided by the prosecutor.
This elimnates the problemof determning if the statenents are
i nconsistent. The Rule should be made as sinple as possible.

The Chair remarked that the federal practice is to provide
the statements within days after the arraignnment of the
defendant. M. Maloney said that this varies from prosecutor to
prosecutor. He agreed with M. Dean that all statenents, not
just inconsistent ones, should be turned over to the defendant.
The Chair commented that this will be easy to adm nister. He
recommended that all of subsection (c)(2) be noved into section
(b) as subsection (b)(1)(C. M. Karceski asked if the |anguage
woul d be changed, and the Chair replied that it would be changed.

M. Karceski told the Conmttee that M chel e Nethercott,
Esq., an Assistant Public Defender, was present to speak to them
Ms. Nethercott said that many prosecutors do not understand what
needs to be disclosed to the defendant. Several attorneys from
the O fice of the Public Defender worked on the proposed draft of
Rul e 4-263. The suggestion to include all prior statenments of

wi tnesses is a good one and sol ves the problem of determ ning
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whet her the statenments are inconsistent. Language requiring a
description of what has been turned over to the defendant is
necessary to aid in post conviction cases. |In a recent case,
there were three eyew tnesses to a nurder and only one statenent
was turned over to the defense. The third eyew tness gave a

di fferent version of what had occurred. At the trial, one

eyewi tness testified, and there were severe credibility probl ens.
M. Karceski noted that the change to the Rule solves this
problem M. Nethercott said that it may not solve the problem
because the statement came froma w tness who was not intended to
be called to testify at trial. The Chair stated that the Rule
cannot solve all of the problenms. Some will have to be resol ved
by case | aw.

M. Mal oney comented that Ms. Forster said in her letter
that not only Brady material but the material described in Giglio
v. United States, 405 U.S. 150 (1972) and ot her cases should be
produced. The Chair comented that the Court of Appeals had
| ooked at the COctober 26, 2005 letter from Ms. Forster (included
in the neeting materials — see Appendi x 4), which contained a
phi | osophi cal discussion of discovery and whether the Brady
requi renents shoul d be supplenented. M. Ml oney observed t hat
Rul e 4-263 may supersede Brady. The Chair said that a series of
exanpl es could be drafted for addition to the Rule. Ms.

Net hercott remarked that the United States District Court in

Massachusetts has a local rule to deal with this. The
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prosecutors there look at a list. At a practical level, there is
a lack of understanding as to what State prosecutors nmust give to
t he defense. The Chair noted that the federal court does not
have the sane volune of cases as in state courts.

M. Karceski observed that in the |ast paragraph on page 2
of Ms. Forster’'s letter dated October 26, 2005, she lists
exanpl es of what nust be di sclosed under Brady: “w tness
statenents that are nutually inconsistent; the nental health
status of a witness that may inpair his or her ability to testify
truthfully or accurately; pending charges against a witness for
whom no deal was being offered at the tinme of trial; the fact
that a witness may have failed a polygraph exam the failure of a
witness to nmake an identification; evidence that m ght adversely
impact the credibility of the state’s evidence; and the prior
crimnal record of a witness.” M. Karceski added that it is
i npossible to nane all situations. The Chair said that there are
cases dealing with this issue, and it would be hel pful to include
a Commttee note identifying the cases. This would aid the judge
who resol ves the discovery issues and al so the prosecutor and | aw
enforcement officers.

M. Karceski remarked that although the crimnal record of
W t nesses can be subpoenaed, it is difficult for the defense to
obtain the full record. The State, however, can access the
conplete crimnal history fromthe Crimnal Justice Information

System (CJIS). The Chair said that allow ng the defense the sane
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access to CJIS as the State has been discussed. He had been told
that the people who run CJI'S cannot provide for this access. M.
Mal oney noted that the U S. Attorney’ s office cannot gain access
to CJIS. The Chair expressed the opinion that the State should
be required to provide the crimnal history if the witness has a
crimnal record. M. Dean stated that submtting a record check
on every civilian would be onerous for the State. He conmented
that it is not necessary to deal with this issue now. It would
be taken care of if defense counsel is given access to Maryl and
police records. M. Karceski cautioned that counsel nay get

i naccurate information.

M. Karceski asked what nunber of days should be filled in
the blank in subsection (b)(2). The Chair stated that the Rule
could provide that unless the court orders otherw se, prior
witten statenents by wi tnesses nust be given to the defendant
wi thin 30 days after the earlier of the first appearance of
counsel or the first appearance of the defendant. M. Dean
poi nted out that section (f) provides that the State’s Attorney
nmust nmake disclosure within 25 days after the earlier of the
appearance of counsel or the first appearance of the defendant
before the court. The Chair observed that subsection (c)(2) may
not be necessary. M. Karceski pointed out that subsection
(c)(1) states that the State’s Attorney has to provide the nane
and address of each person that the State intends to call as a
witness at the hearing or trial to prove its case-in-chief.

M. Karceski told the Conmttee that subsection (c)(5) has

-66-



| anguage added that allows the defendant to inspect and copy the
substance of witten reports nmade in connection with the action
if the report itself is unavailable. A query asks whether this
new | anguage shoul d be added to Rule 4-262. The Chair expressed
the view that although it may be redundant, the new | anguage
could be: “... or state the substance of the witten report if

t he expert has not prepared the report or if the report is
unavail able.” M. Sykes inquired as to what happens if there is
no report by the expert. M. Potter suggested that the Rule
could require a statenent as to the expert’s opinion.

The Chair suggested that the | anguage of subsection
(f)(1)(A) of Rule 2-402, Scope of Discovery, pertaining to
provi di ng the opinions of experts, could be tracked. That
| anguage reads as follows: “...to state the substance of the
findings and the opinions to which the expert is expected to
testify and a summary of the grounds for each opinion...”. The
State is required by case law to give the defense the information
about the opinions of every expert that the State consulted. By
consensus, the Comrmttee agreed to add the | anguage of Rule 2-402
(f)(1) (A to subsection (c)(5) of Rule 4-263.

The Chair noted that the defense may have expert w tnesses.
M. Dean said that subsection (e)(2) provides that the State can
i nspect and copy the witten report of an expert that the defense
intends to call as a witness. M. Karceski said that this wll
be conforned to the changes to subsection (c)(5), except that the

defense nust furnish the information only with respect to experts
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whom they intend to call as w tnesses.

M. Maloney asked if the 25-day tinme period in section (f)
is being retained, and the Chair replied that it will be changed
to 30 days unless the court orders otherwise. The Conmttee
agreed by consensus to this change.

M. Karceski pointed out that section (g) has the | anguage
“or required’ added to it.

M. Karceski told the Conmttee that section (i) is new. It
has been suggested that | anguage be added to include reference to
the witten statenent not to be filed. M. Johnson renarked that
the | anguage “not to be filed” may be m sl eading. The Reporter
suggested that the tagline should be changed. The Chair said
that it may be useful to include a requirenment that the party
providing the discovery include a statenent certifying that the
mat erials were provided. M. Johnson suggested that the
requirenent of a witten statenent identifying the materials
provi ded be noved out of section (b) and into section (i). M.

M chael pointed out that subsection (d)(2) of Rule 2-401, Ceneral
Provi si ons Governing Discovery, is the parallel civil provision.
Judge Matricciani suggested that there could be a section
pertaining to when discovery nmaterial is and is not to be filed.
M. Dean commented that he was involved in the dispute regarding
whether to require a certification. It was agreed that the
prosecutor would file a statenent as to what is provided.

The Chair said that the | anguage of Rule 2-401 (d)(2) can be

adapted to add to Rule 4-263. The tagline will remain the sane,
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and the second sentence wll be as follows: “Instead, the party
generating the discovery material shall serve the discovery
material on all other parties and pronptly file with the court a
notice stating (A the type of discovery material served, (B) the
date and manner of service, and (C) the party or person served.”
By consensus, the Commttee agreed to this suggestion.

M. Klein remarked that on the civil side of practice, there
IS no itemzation as to what is given to the other parties. The
Chair responded that there does not have to be an item zation.
The Rul e provides that the party generating the discovery
material shall retain the original and nmake it avail able for
i nspection by any other party. M. Nethercott inquired as to
whet her there should be a certification in the court file to
describe or identify the material or whether the party sinply
lists what was turned over. M. Dean answered that nost
prosecutors file with the court a copy of the letter listing the
various docunents.

Judge McAuliffe asked how | ong the prosecutor has to retain
everything, and M. Dean replied that it depends on the tine
period of the defendant’s sentence. Judge Matricciani comment ed
that if a petition for post conviction relief is filed three
years later, a |list of docunents furnished as discovery at the
time of the trial may not be helpful. M. Karceski suggested
t hat a document can be identified by noting sonmething |ike
“Report of O ficer Smth, June 2, 2006, five pages."” M. Dean
responded that in a large jurisdiction, this wuld not be
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feasible. Every page of a docunent cannot be nunbered and |isted
in a serious felony case. Judge MAuliffe questioned as to the
formin which the docunents are retained. M. Dean answered that
they could be in mcrofiche in sonme jurisdictions, but not in
Prince George’s or Montgonery Counties. Judge MAuliffe pointed
out that the docunents nust be retained in case of a |ater post
conviction action. M. Nethercott remarked that often the
attorney will try to reconstruct the file. M. Dean added that
sonetines this is inpossible. The State has the burden of
preparing for a possible post conviction action. It is difficult
to solve the problemof file naintenance.

M. Johnson comented that the inportant issue on post
conviction is what is in the record. M. Dean said that whenever
a file has been lost, he was able to reconstruct the case. M.
Net hercott noted that nobst prosecutors do not do this. M. Dean
stated that in his experience, prosecutors are able to
reconstruct cases. The Chair suggested that in the second
sentence of section (i) after the words “any other party,” the
foll ow ng | anguage shoul d be added: “and shall not destroy it
until permtted to do so by order of court.” The sanme issue is
handl ed for warrants, which are not destroyed until an
adm nistrative order is issued. This is an alternative to a
nunberi ng system and a storage requirenent. M. Johnson noted
that if a post conviction action is filed, the defendant who is
incarcerated is the person with the problem not the prosecutor.

A listing of docunents nunbered 1 to 500 will not help in a post
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convi ction case.
The Chair suggested that the new | anguage at the end of the

second sentence of section (i) could be: and shall retain
the original until the expiration of any sentence inposed on the
defendant.” M. Ml oney suggested that the words “and copyi ng”
coul d be added after the word “inspection” in the second sentence
of section (i). He suggested that the docunents can be
identified in an index, or the file can be held. M. Dean
remarked that the prosecutor needs to preserve the integrity of
the file. The Chair said that inposing requirenments to preserve
the file wll not hurt.

The Chair comented that the prosecutor retains the original
docurents in the file. M. Karceski inquired as to whether the
Ofice of the Public Defender retains each docunent. Ms.

Net hercott responded that their policy is to retain the files of
each case, but they have sone difficulty in [ocating them Thi s
seens to be true for private defense counsel as well. M.

Kar ceski suggested leaving in a requirement to item ze what was
disclosed. It may be difficult to maintain the records. M.
Dean expressed the concern that it is too burdensone to require a
detailed index within 30 days of all pieces of paper disclosed in
di scovery. The universe of post conviction actions is limted.

| f the prosecutor knows that the case will be litigated for many
years, he or she will take the appropriate steps to preserve the
file. File retention should be at the prosecutor’s discretion.

The Chair suggested that the Rule provide that if the
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defendant is sentenced to a termof inprisonnment greater than 10
years, the party generating the discovery shall retain it unti
further order of court. M. Dean said that he would talk to
prosecutors around the State to ask them how they handle file
retention. Sue Schenning, Esq., Deputy State’'s Attorney for
Bal ti more County, has put together a very good systemfor file
retention. In a perfect world, all files would be retained. The
Chair pointed out that in a perfect world, everything pertaining
to the case would be in the court file. In reality, with the new
access to court records Rules, names and addresses go out into
cyberspace. Privacy concerns nust be addressed by not putting
the information in the court file.

M . Dean expressed the opinion that before a time limt is
i nposed on retaining the files, it would be inportant to consider
t he enornous costs of inposing such a limt. It would be hel pful
to see what Baltinore City is doing to preserve files. A
scanning programsimlar to one in Seattle, Washington m ght aid
prosecut ors.

Ms. Potter questioned as to whether any other jurisdictions
require an index of the materials turned over to the other side
in discovery. M. Karceski suggested that the prosecutors around
the State be told about the proposed Rul e change so that they can
gi ve feedback about any potential problens. M. Johnson noted
that the Rule would pertain to the defense, also. The Chair
agreed, explaining that the proposal is that the party generating

t he di scovery shall retain the originals until further order of
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court and nmake them avail able for inspection by any other party.
M. Mchael pointed out that the | anguage woul d be “avail able for
i nspection or copying.” M. Dean reiterated that he would | et
other State’s Attorneys around the State know about the proposed
| anguage. Ms. Potter commented that the private crimnal defense
bar al so shoul d be apprised of the |anguage.

Judge McAuliffe remarked that file retention is not
necessarily the sane as the exhibits in the case, and he asked
the neaning of the word “file.” M. Dean answered that the file
cont ai ns physi cal evidence, such as controll ed dangerous
substances and cash. Judge Matricciani suggested that the Rule
provide that the party will identify the physical evidence.

Judge McAuliffe asked why the defendant has to retain the
contents of the file. The burden should be on the State, because
it is too heavy a burden for the defense. The Chair said that
the prosecutors and defense attorneys will be able to comment on
t he | anguage of section (i).

M. Dean observed that only the first sentence of section
(j) pertains to protective orders. He suggested that the
remai nder of the section be placed into a new section pertaining
to sanctions.

M. Dean renmarked that some, but not all, prosecutors give
“open file” discovery to the defense. He said that it is
important to recognize that the parties may agree to furnish
di scovery in a manner different fromthe manner stated in the

Rul e. A statenent to this effect could be added to section (i).
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Judge Matricciani inquired as to how one would know | ater in the
proceedi ngs about an agreement. The Chair replied that M.

Net hercott had suggested that any informal agreenent nust be
menorialized and filed with the court.

Judge Matricciani observed that when there is a sane
day/next day jury trial transferred fromDistrict Court to
circuit court, there is no circuit court discovery. M. Karcesk
noted that neither side has the benefit of circuit court
di scovery. The Chair commented that it would be difficult to
conply with discovery rules when there is a same day/ next day
jury trial. The Rule could state that the District Court
di scovery rules apply in that situation. The State files the
case in District Court, but the defendant chooses to nove the
case to circuit court. The defendant could have prayed a jury
trial in advance, which would have required the State to conply
with the circuit court rules.

M. Dean cautioned that nuch tine and effort went into
setting up the sane day/next day jury trial procedure, and it is
i nportant that the suggested change not interfere with it. The
Chair expl ained that since the defendant had the opportunity to
have circuit court discovery if he or she had prayed a jury trial
i n advance, then the defendant will have to accept that the
District Court discovery rules apply if the defendant waited to
pray a jury trial until the day of trial. The Reporter asked how
far in advance the jury trial would have to be prayed to avoid

the District Court discovery rules. M. Karceski suggested that
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earlier than 10 days before the trial, the circuit court rules
woul d apply. Judge MAuliffe suggested that the nunber of days
shoul d be 15. He added that this would hel p di scourage frivol ous
demands for a jury trial. The Chair said that this will be
conbined with the 15-day jury trial provision in Rule 4-301,
Begi nning of Trial in District Court.

By consensus, the Conmmttee approved the Rule as anended.

M. Karceski presented Rule 4-262, D scovery in D strict

Court, for the Commttee' s consideration.

MARYLAND RULES OF PROCEDURE
TITLE 4 - CRIM NAL CAUSES

CHAPTER 200 - PRETRI AL PROCEDURES

AMEND Rul e 4-262 to require each party
to exercise due diligence in identifying
material and information to be disclosed, to
reletter certain sections, to add | anguage to
section (b) referring to a certain statute,
to clarify the disclosure obligation of the
State’s Attorney under subsection (b)(1), and
to provide that ordinarily discovery materia
is not filed with the court, as follows:

Rul e 4-262. DI SCOVERY I N DI STRI CT COURT

) (a) nligations of the State-—s—Atterney

Parti es

Each party obligated to provide
material or information under this Rule shal
exercise due diligence to identify all of the
mat erial and information that nust be
di sclosed. The obligations of the State's
Attorney under this Rule extend to materi al
and information in the possession or control
of the State's Attorney and staff nenbers and
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any others who have participated in the

i nvestigation or evaluation of the action and
who either regularly report, or with
reference to the particular action have
reported, to the office of the State's
Attorney.

te)r (b) Scope

Di scovery and inspection pursuant to
this Rule is available in the District Court
in actions for offenses that are puni shable
by inprisonnment, and, except as provided
under Code, Criminal Procedure Article, 811-
205, shall be as foll ows:

(1) The State's Attorney shall furnish to
t he defendant any material or information
I I L I "
punt-shrent—of—the—defendant—as—to—the—-offense
eharged provided for in Rule 4-263 (b)(1),
except that the State is not required to file

a witten statenent that reasonably
identifies the material furnished.

(2) Upon request of the defendant the
State's Attorney shall permt the defendant
to inspect and copy (A) any portion of a
docunent containing a statenent or containing
t he substance of a statenent nmade by the
defendant to a State agent that the State
intends to use at trial or at any hearing
other than a prelimnary hearing and (B) each
witten report or statenment made by an expert
whom the State expects to call as a w tness
at a hearing, other than a prelimnary
hearing, or trial.

(3) Upon request of the State the
def endant shall permt any discovery or
i nspection specified in subsection )3)-

(e) (1) of Rule 4-263.

Committee note: This Rule is not intended to
limt the constitutional requirenent of

di sclosure by the State. See Brady v. State,
226 Md. 422, 174 A 2d 167 (1961), aff'd, 373
US 83, 83S C. 1194, 10 L. Ed. 2d 215
(1963).

by (c) Procedure
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The di scovery and inspection required
or permtted by this Rule shall be conpleted
before the hearing or trial. A request for
di scovery and inspection and response need
not be in witing and need not be filed with
the court. If a request was nmade before the
date of the hearing or trial and the request
was refused or denied, the court may grant a
del ay or continuance in the hearing or trial
to permt the inspection or discovery.

(d) Not to be Filed Wth Court

Except as otherwi se provided in these
Rul es or by order of court, discovery
naterial shall not be filed with the court.
The party generating the discovery nmaterial
shall retain the original and shall nmake it
avai l abl e for inspection by any other party.
This section does not preclude the use of
di scovery material at trial or as exhibits to
support or oppose notions.

Source: This Rule is new.

Rul e 4-262 was acconpani ed by the foll owi ng Reporter’s Note.

The proposed anendnents to Rul e 4-262
track the proposed amendnents to Rul e 4-263,
to the extent the Cormttee believes
desirable in the District Court.

Section (c) of Rule 4-262 is proposed to
be noved to the beginning of the Rule and
relettered (a). The anmended | anguage of the
section tracks the | anguage of the conparable
amendnents to Rule 4-263, verbatim

In section (b), a reference to Code,
Crimnal Procedure Article, 811-205 is
proposed to be added for the reason stated in
the Reporter’s note to Rule 4-263.

Subsection (b)(1) is proposed to be
anended to clarify that the disclosure
obligations of Brady v. Maryland, 373 U.S. 83
(1963) apply in the District Court, as well
as in circuit court. The anendnment requires
the State’s Attorney to furnish to the
defendant the material and information
provided for in Rule 4-263 (b)(1). Due to
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t he volune of cases in the District Court,
State’s Attorneys believe that the “witten
statenment that reasonably identifies the
mat erials furnished,” which is included in
t he proposed anendnents to Rule 4-263, would
be burdensone in Rule 4-262. The Conmittee
agrees, and has expressly excluded this
witten statenent fromthe provisions of Rule
4-262 (b)(1).

Proposed new section (d) tracks the
| anguage of new section (i) in Rule 4-263.
It is added for the reasons stated in the
Reporter’s note to that Rule.

M. Karceski explained that the provisions pertaining to
expert witnesses are different than in Rule 4-263. Should the
expert w tness provisions be strengthened in Rule 4-262? There
are not many expert witnesses in District Court cases. Judge
Dryden asked why the Rule is being changed. He had not heard any
conplaints as to discovery in District Court. M. Karcesk
responded that a defendant in District Court can be sent to
prison, so there nust be sone |evel of conpliance with Brady.
However, it would be difficult for prosecutors in District Court
to comply with the circuit court rules. The turnabout in
District Court is nmuch quicker. It is difficult for a prosecutor
to exercise due diligence in identifying what nmust be discl osed
in District Court, because often the prosecutor does not see the
case file or the witnesses until the day of the trial. Judge
Dryden inquired as to whether there have been conplaints as to

the |l evel of conpliance. M. Karceski answered that he had not

heard of any conpl aints.
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The Chair noted that when the defense attorneys and
prosecutors nmeet to discuss retention of discovery materials,

t hey can address whether or not, and to what extent, the District
Court rule should be changed to mrror the circuit court rule.

It is easy to put the “due diligence” requirenment up front,
because it is not debatable. He asked how nuch of subsection
(b)(1) should be nodified for District Court practice. Senator
St one responded that he practices often in District Court and has
had very few problens wth discovery there. Mst cases proceed
on a statenent of facts. The prosecutor gets the file on the day
of the trial. Once in a while a prosecutor will call him about
the case prior to the trial date, but this does not happen very
often. The Chair remarked that the Rule should not be overly
burdensonme. Judge Norton said that it would not cause probl ens
to nodi fy subsection (b)(2) pertaining to expert w tnesses,
because 99% of the cases in District Court do not have expert

Wi t nesses.

M. Johnson comented that in some District Court crimnal
cases, a State’'s Attorney is not involved in the initiation of
the case. A citizen may go to a District Court conm ssioner to
file charges. Are the discovery rules inposing the obligations
on citizens? The Chair responded that he and M. Dean had been
before the House Judiciary Conmittee in favor of a bill to
involve the State’s Attorney in the initiation of every case, so
the State’s Attorney can eval uate whet her charges shoul d be

brought. The Judiciary Commttee was not synpathetic to their

-79-



cause. It would be hel pful to hear what the defense bar and the
prosecut ors suggest about changing Rul e 4-262. Judge Dryden

poi nted out that an appeal froma District Court judgnent of
conviction is de novo. M. Karceski remarked that neverthel ess,
the Rule may need to be changed. The “due diligence” requirenent
is not in the existing Rule, and sonetines there is as close to
zero effort as possible to speak to witnesses. The Rule should
stri ke a bal ance between providing Brady information to the

def endant and not putting an undue burden on the State. The
Chair stated that the Rule will be considered by the prosecutors
and the defense bar around the State.

Agenda Item 4. Reconsideration of proposed anendnents to Rule
4- 343 (Sentencing - Procedure in Capital Cases)

M. Karceski presented Rule 4-343, Sentencing - Procedure in

Capital Cases, for the Conmmttee s consideration.

MARYLAND RULES OF PROCEDURE
TITLE 4 - CRIM NAL CAUSES
CHAPTER 300 - TRI AL AND SENTENCI NG
AVEND Rul e 4-343 to conform Part |V of
section (h) to the recommendati ons of the
Pattern Jury Instructions Commttee and to

change the word “proven” to “proved,” as
fol |l ows:

Rul e 4-343. SENTENCI NG - PROCEDURE | N
CAPI TAL CASES

-80-



(h) Formof Witten Findings and
Det er m nati ons

Except as otherw se provided in
section (i) of this Rule, the findings and
determ nations shall be made in witing in
the followng form
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( CAPTI ON)
FI NDI NGS AND SENTENCI NG DETERM NATI ON
VICTIM [ Name of nurder victin
Section I
Based upon the evidence, we unaninously find that each of
the follow ng statenents marked "proven proved" has been proeven
proved BEYOND A REASONABLE DOUBT and that each of those
statenents marked "not preven proved" has not been preven proved
BEYOND A REASONABLE DOUBT.
1. The defendant was a principal in the first degree to the

mur der .

proven not
proved ptroven
proved

2. The defendant engaged or enpl oyed anot her person to commt
the nmurder and the nurder was conmitted under an agreenent or

contract for rermuneration or the prom se of remuneration

proeven not
proved proven
proved

3. The victimwas a | aw enforcenent officer who, while in the
performance of the officer's duties, was nurdered by one or nore
persons, and the defendant was a principal in the second degree
who: (A willfully, deliberately, and with preneditation
i ntended the death of the | aw enforcenment officer; (B) was a

maj or participant in the nurder; and (C) was actually present at
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the tinme and place of the nurder.

proven not
proved proven
proved

(I'f one or nore of the above are marked "proven proved," proceed
to Section Il. If all are marked "not proven proved," proceed to
Section VI and enter "lInprisonnment for Life.")
Section II

Based upon the evidence, we unaninously find that the
foll ow ng statenent, if marked "proven proved,"” has been proven
proved BY A PREPONDERANCE OF THE EVI DENCE or that, if marked "not
proven proved,” it has not been prevenr proved BY A PREPONDERANCE
OF THE EVI DENCE

At the tine the nurder was comm tted, the defendant was

mental |y retarded.

proeven not
proved proven
proved
(I'f the above statenent is marked "proven proved," proceed to
Section VI and enter "lInprisonnment for Life." If it is marked
"not proven proved," conplete Section I11.)

Section III
Based upon the evidence, we unaninously find that each of the
foll owi ng aggravating circunstances that is marked "proven
proved" has been proeven proved BEYOND A REASONABLE DOUBT and we
unani nously find that each of the aggravating circunstances

mar ked "not proever proved" has not been prover proved BEYOND A
REASONABLE DOUBT.
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1. The victimwas a | aw enforcenent officer who, while in the
performance of the officer's duties, was nurdered by one or nore

persons.

proven not
proved proven
proved

2. The defendant commtted the nurder at a tine when confi ned

in a correctional facility.

proven not
proved proven
proved

3. The defendant conmmtted the nmurder in furtherance of an
escape fromor an attenpt to escape fromor evade the | awful
custody, arrest, or detention of or by an officer or guard of a

correctional facility or by a | aw enforcenent officer.

proeven not
proved proven
proved

4. The victimwas taken or attenpted to be taken in the

course of a kidnapping or abduction or an attenpt to ki dnap or

abduct .
proven “not
proved proven
proved

5. The victimwas a child abducted in violation of Code,

Crimnal Law Article, 83-503 (a)(1).

proven not
proved proven
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proved
6. The defendant commtted the nurder under an agreenent or
contract for renmuneration or the prom se of renuneration to

commt the nurder

proven not
proved proven
proved

7. The defendant engaged or enpl oyed anot her person to commt
the murder and the nurder was conmm tted under an agreenent or

contract for rermuneration or the prom se of remuneration

proven not
proved proven
proved

8. At the time of the murder, the defendant was under the

sentence of death or inprisonment for life.

proeven not
proved proven
proved

9. The defendant commtted nore than one of fense of nurder in

the first degree arising out of the sane incident.

proven not
proved ptroven
proved

10. The defendant comm tted the nurder while conmtting or
attenpting to conmt a carjacking, arnmed carjacking, robbery,
under Code, Crimnal Law Article, 83-402 or 83-403, arson in the

first degree, rape in the first degree, or sexual offense in the
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first degree.
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(I'f one or nore of the above are narked "proven proved," conplete
Section IV. If all of the above are marked "not preven proved,"”
do not conplete Sections IV and V and proceed to Section VI and
enter "lnprisonnment for Life.")

Section IV

Based upon the evidence, we nake the foll ow ng determ nations
as to mtigating circunstances:

1. The defendant has not previously (i) been found guilty of
a crinme of violence; (ii) entered a plea of guilty or nolo
contendere to a charge of a crinme of violence; or (iii) been
granted probation before judgnment for a crine of violence.

(As used in the precedi ng paragraph, "crinme of violence"
means abduction, arson in the first degree, carjacking, arned
carj acking, escape in the first degree, kidnapping, mayhem
mur der, robbery under Code, Crimnal Law Article, 83-402 or
83-403, rape in the first or second degree, sexual offense in the
first or second degree, mansl aughter other than involuntary
mansl aughter, an attenpt to commit any of these offenses, or the
use of a handgun in the comm ssion of a felony or another crine
of viol ence.)

(Mark only one.)
[ 1 (a) We unaninously find by—apreponderance—of—the—evidence

that it is nore likely than not that the above

ci rcunst ance exi sts.

-87-



[ ] (b) W unaninously find by—a—preponderance—of—the—evidence

that it is nore likely than not that the above

ci rcunst ance does not exi st.
[ ] (c) After a reasonable period of deliberation, one or nore

of us, but fewer than all 12, find by—aprepoenderance
of the—evidenee that it is nore likely than not that

t he above circunstance exists.
2. The victimwas a participant in the defendant's conduct or
consented to the act which caused the victims death.
(Mark only one.)

[ 1] (a) We unaninmously find by—apreponderance—of—the—evidence

that it is nore likely than not that the above

circunstance exi sts.

[ ] (b) W unaninously find by—a—preponderance—of—the—evidence

that it is nore likely than not that the above

ci rcunst ance does not exi st.
[ ] (c) After a reasonable period of deliberation, one or nore

of us, but fewer than all 12, find by—a—preponderance
of the—evidenece that it is nore likely than not that

t he above circunstance exists.

3. The defendant acted under substantial duress, dom nation,
or provocation of another person, even though not so substanti al
as to constitute a conplete defense to the prosecution.

(Mark only one.)

[ 1 (a) Ve unaninously find by—apreponderance—oi—the—evidence

that it is nore likely than not that the above
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circunstance exi sts.

[ 1 (b) W unaninously find by—apreponderance—of—the—evidence

that it is nore likely than not that the above

ci rcunst ance does not exi st.
[ ] (c) After a reasonable period of deliberation, one or nore

of us, but fewer than all 12, f+ne—byapreponderance
of the—evidenece that it is nore likely than not that

t he above circunstance exists.

4. The nmurder was comritted while the capacity of the
defendant to appreciate the crimnality of his or her conduct or
to conformhis or her conduct to the requirenents of |aw was
substantially inpaired as a result of nmental incapacity, nental
di sorder, or enotional disturbance.

(Mark only one.)

[ 1 (a) Ve unaninously find by—apreponderance—oi—the—evidenece

that it is nore likely than not that the above

ci rcunst ance exi sts.

[ 1 (b) W unaninously find by—apreponderance—of—the—evidence

that it is nore likely than not that the above

ci rcunst ance does not exi st.

[ ] (c) After a reasonable period of deliberation, one or nore

of us, but fewer than all 12, find by—aprepoenderance
of—the—evidenee that it is nore likely than not that

t he above circunstance exists.

5. The defendant was of a youthful age at the tinme of the
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mur der .

(Mark only one.)

[ ] (a) We unaninously find by—a—preponderance—of—the—evidence

[ 1 (b)

[ T (c)

that it is nore likely than not that the above

circunstance exi sts.

We unani nously find by—a—preponderance—of—the—evidence

that it is nore likely than not that the above

ci rcunst ance does not exi st.
After a reasonabl e period of deliberation, one or nore

of us, but fewer than all 12, find by—a—preponderance
of the—evidenece that it is nore likely than not that

t he above circunstance exists.

6. The act of the defendant was not the sole proximte cause

of the victims death.

(Mark only one.)

[ 1 (a) Ve unaninously find by—a—prepoenderance—oi—the—evidenece

[ 1 (b)

[ 1 (c)

7.

It

that it is nore likely than not that the above

ci rcunst ance exi sts.

We unani nously find by—a—preponderance—of—the—evidence

that it is nore likely than not that the above

ci rcunst ance does not exi st.
After a reasonable period of deliberation, one or nore

of us, but fewer than all 12, find by—a—preponderance
of the—evidenee that it is nore likely than not that

t he above circunstance exists.
is unlikely that the defendant will engage in further
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crim nal

soci ety.

activity that would constitute a continuing threat to

(Mark only one.)

[ ] (a) W unaninously find by—a—preponderance—of—the—evidence

[ ]

(b)

[ 1 (c)

t hat

8.

that it is nore likely than not that the above

ci rcunst ance exi sts.

We unani nousl y find by—a—preponderance—of—the—evidence

that it is nore likely than not that the above

ci rcunst ance does not exi st.
After a reasonabl e period of deliberation, one or nore

of us, but fewer than all 12, find by—aprepoenderance
of—the—evidenee that it is nore likely than not that

t he above circunstance exi sts.

(a) We unaninously find by—a—preponderance—of—the—evidence

it is nore likely than not that the foll ow ng additional

mtigating circunstances exist:

(Use reverse side if necessary)

(b) One or nore of us, but fewer than all 12, find by—a

preponderance—of—the—evidence that it is nore likely than not

that the following additional mitigating circunstances exist:
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(Use reverse side if necessary)

(I'f the jury unaninously determnes in Section IV that no
mtigating circunstances exist, do not conplete Section V.
Proceed to Section VI and enter "Death."™ |If the jury or any
juror determ nes that one or nore mtigating circunstances exist,

conpl ete Section V.)

Section V

Each individual juror shall weigh the aggravating
circunstances found unani nously to exist against any mitigating
ci rcunst ances found unani nously to exist, as well as agai nst any
mtigating circunstance found by that individual juror to exist.

We unaninously find that the State has preven proved BY A
PREPONDERANCE OF THE EVI DENCE t hat the aggravating circunstances
mar ked " proeven proved” in Section Il outweigh the mtigating

circunstances in Section |V.
yes no

Section VI
Enter the determ nation of sentence either "Inprisonnment for
Life" or "Death" according to the follow ng instructions:
1. If all of the answers in Section | are marked "not

proven proved,"” enter "lInprisonment for Life."
2. If the answer in Section Il is marked "proven proved,"”
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enter "lnprisonnment for Life."

3. If all of the answers in Section Ill are marked "not
proven proved,"” enter "lnprisonnment for Life."

4. 1If Section IV was conpleted and the jury unani nously
determ ned that no mtigating circunstance exists, enter "Death."

5. If Section V was conpleted and marked "no," enter
“Inmprisonment for Life."

6. If Section V was conpleted and marked "yes," enter

"Death."

W unani nously determ ne the sentence to be

Rul e 4-343 was acconpani ed by the follow ng Reporter’s Note.

To conform Rul e 4-343 to nodern usage
and to the Maryland Pattern Jury
I nstructions, the Crimnal Subcomm ttee
recommends changing the word “proven” to
“proved.”

In footnote 5 of Conyers v. State, 354
Md. 132 (1999), the Court of Appeal s pointed
out that the | anguage “facts or
ci rcunst ances” m ght be nore appropriate in
Part IV of the capital sentencing formthan
the word “evidence,” because the judge or
jury considers nore than evidence in
determining mtigating circunstances. The
Pattern Jury Instructions Conmttee
recommends substituting the | anguage “that it
is nmore likely than not” in place of the
| anguage “by a preponderance of the

evidence.” This leaves in a burden of proof
standard, yet avoids the use of the word
“evi dence.”

M. Karceski explained that in the verdict sheet formfor
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capital cases that is set forth in the Maryland Pattern Jury

I nstructions, the word “proven” has been changed to the word
“proved.” Therefore, this change is being made to the Findings
and Sentencing Determnation formin Rule 4-343. |In Conyers v.
State, 354 Md. 132 (1999), the Court renarked that the word
“evidence” may not be appropriate in Section IV of the form
because what the jury considers in determining mtigating

ci rcunst ances goes beyond a consideration of evidence. In her
letter of May 25, 2006, Ms. Forster addresses this issue,
suggesting that the Rules Committee consider replacing the word
“evidence” in the introductory clause to Section IV with
“evidence, facts, circunstances, and considerations.” M.

Kar ceski asked the Conmittee if the word “evidence” should be
expanded, and by consensus, the Committee agreed that it shoul d.
The Chair questioned as to what facts and circunstances

woul d not be part of the evidence. M. Dean replied that

al l ocution of the defendant and argunent of counsel would not be
part of the evidence yet would be considered by the jury. Judge
McAul i ffe suggested that the | anguage shoul d be “based upon the
facts and circunstances of the case.” He questioned the use of
the word “considerations,” stating that the word “circunstances”
enconpasses it. The Chair suggested that the |anguage shoul d be
“fromour consideration of the facts and circunstances of this
case.” By consensus, the Commttee agreed to this suggestion.

M. Sykes asked if this change would be nade to all of the
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sections of the form and M. Dean answered that the change woul d
only be made to the introductory portion of Section IV. He
stated that in the rest of Section IV, the Crimnal Subcommttee
recomends that the phrase “by a preponderance of the evidence”
be replaced by the phrase “that it is nore likely than not.” M.
Sykes remarked that other than in Section IV, determ nations nust
be made on facts based on the evidence. By consensus, the

Comm ttee approved the Rul e as anended.

Agenda Item 5. Consideration of a certain policy question

concerning Rule 4-345 (Sentencing — Revisory Power of Court)
(See Appendi x 5)

M. Karceski presented Rule 4-345, Sentencing -- Revisory
Power of Court, for the Conmttee’ s consideration.

M. Karceski told the Conmttee that Judge Battaglia had
rai sed a question as to whether the 90-day period for a notion to
nodi fy a sentence should be changed to 30 days. In her letter of
May 25, 2006, Ms. Forster expresses the view that the 90-day tine
period should not be changed. M. Karceski commented that he did
not know the derivation of the 90-day period and he asked the
Commttee if there are any serious drawbacks to changi ng the
period to 30 days. The Chair said that this issue had been
di scussed previously, and Judge MAuliffe had recomended t hat
the 90-day period be retained. Crimnal practitioners understand
the 90-day period, and it works well. Judge Kapl an added t hat
anot her reason the Conmmittee decided to keep the 90-day tine

period was to avoid trapping anyone not famliar with the
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potential 30-day period. The Chair stated that he would explain
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to Judge Battaglia why the Commttee feels the 90-day period
shoul d be retai ned.

The Chair adjourned the neeting.
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