COURT OF APPEALS STANDI NG COW TTEE
ON RULES OF PRACTI CE AND PROCEDURE

M nutes of a neeting of the Rules Commttee held in Room
1100A of the People’ s Resource Center, 100 Community Pl ace,
Crownsville, Maryland on June 22, 2001.

Menbers present:

Hon. Joseph F. Murphy, Jr., Chair
Linda M Schuett, Esq., Vice Chair

Lowel| R Bowen, Esg. Hon. WIlliamD. M ssour

Al bert D. Brault, Esqg. Anne C. (gl etree, Esq.

Hon. Janes W Dryden Larry W Shipley, derk

Hon. Ellen M Heller Melvin J. Sykes, Esq.

Bayard Z. Hochberg, Esq. Roger W Titus, Esq.

Hon. G R Hovey Johnson Del. Joseph F. Vallario, Jr.
Harry S. Johnson, Esq. Hon. Janes N. Vaughan

Hon. Joseph H. H. Kapl an Robert A. Zarnoch, Esq.

Hon. John F. McAuliffe

I n attendance:
Sandra F. Haines, Esq., Reporter
Sherie B. Libber, Esq., Assistant Reporter

The Chair convened the neeting. He announced that Agenda
Item 1 has been withdrawn at the request of the Honorable Martha
F. Rasin, Chief Judge of the District Court of Mryland, because
she would like to revisit at the subcommttee | evel sonme of the
i ssues associated with electronic filing. The e-filing program
in Baltinmore City is going well. Judge Heller confirmed this,
explaining that the new programis efficient and has elim nated
the use of paper. The nmain problemis the accessibility of e-
filing to pro se litigants who may not have conputers. However,

in this situation, the District Court nmay be able to set up



conputer termnals which are available to the public.

Agenda Item 2. Consideration of certain proposed rul es changes
reconmended by the Crimnal Subconmittee: Anendnents to:
Rul e 4-216 (Pretrial Release), Rule 4-251 (Mdtions in District
Court), Rule 4-252 (Motions in Circuit Court), Rule 4-266
(Subpoenas —Generally), Rule 4-271 (Trial Date), Rule 4-343
(Sentencing —Procedure in Capital Cases), Rule 4-346
(Probation), Rule 5-615 (Exclusion of Wtnesses), and Form
4-504.1 (Petition for Expungenent of Records)

The Chair wel coned Judge Johnson back after his surgery.
Judge Johnson expl ained that the first group of rules listed in
Agenda Item 2 contain substantive changes, and the remai nder are
si nply “housekeepi ng” changes.

Judge Johnson presented Rul e 4-216, Pretrial Rel ease, for
the Committee’ s consideration.

MARYLAND RULES OF PROCEDURE
TITLE 4 - CRI M NAL CAUSES
CHAPTER 200 - PRETRI AL PROCEDURES

AVEND Rul e 4-216 to renove a reference
in sections (c),(e)(3)(B), and (f)(6)(B) to
an out dated Code provision, to add a cross
reference to a statute in section (c), to add
a new subsection (f)(5) which provides for a
judicial officer requiring that the defendant
have no contact with the alleged victimas a
condition of release, to add a new section
(1) providing for certain procedures when the
defendant is a juvenile, and to correct
references to Article 27 provisions which
have been noved into the new Crim nal
Procedure Article, as follows:

Rul e 4-216. PRETRI AL RELEASE

(a) InterimBail

Pending an initial appearance by the
def endant before a judicial officer pursuant
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to Rule 4-213 (a), the defendant may be

rel eased upon execution of a bond in an
anount and subject to conditions specified in
a schedul e that nmay be adopted by the Chief
Judge of the District Court for certain

of fenses. The Chief Judge may authorize

desi gnated court personnel or peace officers
to rel ease a defendant by reference to the
schedul e.

(b) Probabl e Cause Determ nation

A defendant arrested w thout a warrant
shal |l be rel eased on personal recogni zance
under terns that do not significantly
restrain the defendant's liberty unless the
judicial officer determnes that there is
probabl e cause to believe that the defendant
committed an of fense.

(c) Defendants Eligible for Rel ease by
Comm ssi oner or Judge

Except as otherw se provided in
section (d) of this Rule, a defendant is
entitled to be released before verdict in
conformty with this Rule on personal
recogni zance or with one or nore conditions
i mposed unless the judicial officer
determnes that no condition of release wll
reasonably assure (1) the appearance of the
defendant as required and (2) t+f—the

, ; — the
safety of the alleged victim

Cross reference: See Code, Arttete2+—S8616
Y~y Crimnal Procedure Article, 85-101 (c)
concerni ng defendants who may not be rel eased
on personal recogni zance. See Code, Crim nal
Procedure Article, 85-202 for limtations on
a Conmi ssioner’s authority to rel ease a

def endant charged with violating certain
protective orders.

(d) Defendants Eligible for Rel ease Only
by a Judge

A def endant charged with an of fense
for which the maxi nrum penalty is death or
life inmprisonnent or with an offense |isted
under Code, i i )

tH—oer—n) Cri m nal Pr ocedur e A«ticle,’§5-
202 (a), (b), (c), (d), or (e) nmay not be
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rel eased by a District Court Comm ssioner,
but may be rel eased before verdict or pending
a newtrial, if a newtrial has been ordered,
if a judge determ nes that all requirenents

i nposed by | aw have been satisfied and that
one or nore conditions of release wll
reasonably assure (1) the appearance of the
defendant as required and (2) if the
defendant is charged with an offense listed
under Code, i , — )
of—{n)y Crimnal Procedure Article, 85-202
(b), (c), (d), or (e), that the defendant
wi |l not pose a danger to another person or
the conmmunity whil e rel eased.

(e) Duties of Judicial Oficer
(1) Consideration of Factors

In determ ni ng whet her a def endant
shoul d be rel eased and the conditions of
rel ease, the judicial officer, on the basis
of information avail able or developed in a
pretrial release inquiry, may take into
account:

(A) The nature and circunstances of
the of fense charged, the nature of the
evi dence agai nst the defendant, and the
potential sentence upon conviction, insofar
as these factors are relevant to the risk of
nonappear ance;

(B) The defendant's prior record of
appearance at court proceedings or flight to
avoi d prosecution or failure to appear at
court proceedi ngs;

(C The defendant's famly ties,
enpl oynment status and history, financial
resources, reputation, character and nent al
condition, length of residence in the
comunity, and length of residence in this
St at e;

(D) The recommendati on of an agency
whi ch conducts pretrial rel ease
i nvestigations;

(E) The recommendation of the State's
At t or ney;

(F) Information presented by
def endant's counsel;



(G The danger of the defendant to
anot her person or to the conmunity;

(H The danger of the defendant to
hi msel f or herself; and

(I') Any other factor bearing on the
risk of a wilful failure to appear, including
prior adjudications of delinquency that
occurred within three years of the date the
defendant is charged as an adult and prior
convi cti ons.

(2) Statenent of Reasons - Wien Required

Upon determning to rel ease a
def endant to whom section (d) of this Rule
applies or to refuse to rel ease a def endant
to whom section (c) of this Rule applies, the
judicial officer shall state the reasons in
writing or on the record.

(3) Inposition of Conditions of Rel ease

If the judicial officer determ nes
t hat the defendant should be rel eased ot her
t han on personal recogni zance w t hout any
addi tional conditions inposed, the judicial
of ficer shall inpose on the defendant the
| east onerous condition or conbination of
conditions of release set out in section (f)
of this Rule that will reasonably:

(A) Assure the appearance of the
def endant as required,

(B) Protect the safety of the alleged
victim i+ i '

t%)y, and

(C© Assure that the defendant will not
pose a danger to another person or to the
community if the charge against the defendant
is an offense |listed under Code, Art+ete 27
8616 (e)r—i)—(+H)—or—n) Crim nal
Procedure Article, 85-202 (b), (c), (d), or
(e).

(4) Advice of Conditions and
Consequences of Violation
The judicial officer shall advise
the defendant in witing or on the record of
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the conditions of rel ease inposed and of the
consequences of a violation of any condition.

(f) Conditions of Release

The conditions of rel ease inposed by a
judicial officer under this Rule may include:

(1) Commtting the defendant to the
custody of a designated person or
organi zation that agrees to supervise the
def endant and assist in assuring the
def endant’ s appearance in court;

(2) Placing the defendant under the
supervi sion of a probation officer or other
appropriate public official;

(3) Subjecting the defendant to
reasonabl e restrictions with respect to
travel , association, or residence during the
peri od of rel ease;

(4) Requiring the defendant to post a
bail bond conmplying with Rule 4-217 in an
anount and on conditions specified by the
judicial officer including any of the
fol | ow ng:

(A) wthout collateral security,

(B) wth collateral security of the
kind specified in Rule 4-217 (e)(1) (A equal
in value to the greater of $25.00 or 10% of
the full penalty anmount, or a | arger
percentage as may be fixed by the judicial
of ficer,

(O wth collateral security of the
kind specified in Rule 4-217 (e)(1) equal in
value to the full penalty anmount,

(D) with the obligation of a
corporation that is an insurer or other
surety in the full penalty anount;

(5) Requiring no contact by the
defendant with the alleged victimor the
all eged victinis prem ses or place of
enpl oynent, if the alleged victimhas
request ed reasonabl e protections for safety.

5> (6) Subjecting the defendant to any
ot her condition reasonably necessary to:
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(A) assure the appearance of the
def endant as required,

(B) protect the safety of the alleged
victimi i i
an—offense—+istedunder—Cotde—Artt+ecte—2+-
§616—2{k), and

(C assure that the defendant will not
pose a danger to another person or to the
community if the charge agai nst the defendant
is an offense listed under Code, Arttete—27-
§616—Y% e )—(H)—or—(n); Cri mi nal
Procedure Article, 85-202 (b), (c), (d), or

(e);

(6) Inposing upon the defendant, for
good cause shown, one or nore of the
condi tions authorized under Code, Article 27,
8763 reasonably necessary to stop or prevent
the intimdation of a victimor witness or a
violation of Code, Article 27, 826, 8761, or
8762.

Cross reference: See Code, Arttete27+—S8616

Crim nal Procedure Awtlcle 85-201 (b),
and Code, Busi ness Qccupations and
Professions Article, Title 20, concerning
private honme detention nonitoring as a
condition of release.

(g) Review of Conmmissioner's Pretrial
Rel ease Order

A defendant who is denied pretrial
rel ease by a comm ssioner or who for any
reason remains in custody for 24 hours after
a conm ssi oner has determ ned conditions of
rel ease pursuant to this Rule shall be
presented i mediately to the District Court
if the court is then in session, or if not,
at the next session of the court. The
District Court shall reviewthe
comm ssioner's pretrial rel ease determ nation
and take appropriate action. |If the
defendant will remain in custody after the
review, the District Court shall set forth in
witing or on the record the reasons for the
conti nued detention.

Cross reference: See Rule 4-231 (d)
concerning the presence of a defendant by
vi deo conf erenci ng.
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(h) Continuance of Previous Conditions

When conditions of pretrial rel ease
have been previously inposed in the District
Court, the conditions continue in the circuit
court unl ess anended or revoked pursuant to
section (i) of this Rule.

(i) Amendnent of Pretrial Release Order

After a charging docunent has been
filed, the court, on notion of any party or
on its own initiative and after notice and
opportunity for hearing, nay revoke an order
of pretrial release or anmend it to inpose
additional or different conditions of
release. |If its decision results in the
detention of the defendant, the court shal
state the reasons for its action in witing
or on the record.

(j) Supervision of Detention Pending Trial

In order to elimnate unnecessary
detention, the court shall exercise
supervi sion over the detention of defendants
pending trial. It shall require fromthe
sheriff, warden, or other custodial officer a
weekly report listing each defendant within
its jurisdiction who has been held in custody
in excess of seven days pending prelimnary
hearing, trial, sentencing, or appeal. The
report shall give the reason for the
detention of each defendant.

(k) Violation of Condition of Release

A court may issue a bench warrant for
the arrest of a defendant charged with a
crimnal offense who violates a condition of
pretrial release. After the defendant is
presented before a court, the court may (1)
revoke the defendant's pretrial release or
(2) continue the defendant's pretrial rel ease
with or without conditions.

(1) Juvenil e Def endant

If the defendant is a child whose case
is eligible for transfer to the juvenile
court pursuant to Code, Crim nal procedure
Article, 84-202 (b)(1), (b)(2), and (c), the
District Court nay order that a study be nmade
concerning the child, the famly of the
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child, the environnment of the child, and
other matters concerning the disposition of
the case, or that the child be held in a
secure juvenile facility, regardl ess of
whet her the District Court has crim nal
jurisdiction over the case.

- (m Title 5 Not Applicable

Title 5 of these rules does not apply
to proceedi ngs conducted under this Rule.

Source: This Rule is derived in part from
former Rule 721, MD.R 723 b 4, and is in
part new.

Rul e 4-216 was acconpani ed by the foll owi ng Reporter’s Note.

The | egislature created a new Cri m nal
Procedure Article which contains nany of the
provisions currently in Article 27. The
cross references to Article 27 in the Rule
are being corrected to reflect their new
pl acenent .

House Bill 254, enacted by the 2001
| egi sl ature, nade a m nor change to new
Crimnal Procedure Article, 85-202 (fornmer
Article 27, 8616 % (n)). After review ng the
| egi sl ation, the Subconmittee is suggesting
that a cross reference to 85-202, which
prevents conmm ssioners from authori zi ng
pretrial release when a defendant is charged
with violating certain protective orders,
shoul d be added to Rule 4-216 (c).

House Bill 507, also passed in the 2001
General Assenbly, has broadened the use of
reasonabl e protections for the safety of a
victimas a condition of pretrial release by
elimnating the requirenent that the
def endant has to be charged with the crinme of
stal king before the safety protections are
available as a pretrial release condition.
The Subcommittee is proposing to delete the
| anguage referring to Article 616 % (k) in
section (c) and subsections (e)(3)(B) and
(f)(6)(B). The deleted | anguage sets out the
requi renent that the defendant has to be
charged with the crime of stalking in order
for the protections for the safety of the
all eged victimto be included as a condition
of pretrial rel ease.



The | egi slature al so added a new
provi sion which allows the court or
conmmi ssioner to require that the defendant
have no contact with the alleged victim the
all eged victims prem ses, or the alleged
victims place of enploynent as a condition
of pretrial release. The Crim nal
Subconmittee is suggesting that this new
condition of pretrial release be added to the
ot her conditions in section (f) of Rule 4-
216.

House Bill 294, enacted by the 2001
| egi sl ature, provides that at a bail review
hearing before the District Court involving a
child whose case is eligible for transfer to
the juvenile court pursuant to certain
provi si ons of Code, Crim nal Procedure
Article, 84-202, the District Court may order
that a study be made of the child, the
child s famly, environnent, and ot her
matters concerning disposition of the case,
or that the child be held in a secure
juvenile facility regardl ess of whether the
District Court has jurisdiction over the
case. Because this fills a gap in the Rules,
the Subcommttee is recomrendi ng the addition
of language to this effect into Rule 4-216.

Judge Johnson expl ai ned that the Subcomm ttee has added
| anguage, which refers to Code, Crimnal Procedure Article,
8§5-202, to the cross reference at the end of section (c). The
Vice Chair pointed out that section (d) already references that
Code provision, and it is not necessary to include it in the
section (c) cross reference. She said that section (c) is
i naccurate, because in addition to the exceptions listed in
section (d), Crimnal Procedure Article, 85-101(c) is also an
exception. The Chair suggested that the reference to 85-101 (c)
could be noved into the body of the Rule. The Reporter noted
that section (c) is applicable when either a comm ssioner or a

judge can rel ease a defendant, and section (d) is applicable when
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only a judge can rel ease a defendant. The Vice Chair observed
that despite the | anguage of the tagline to section (c) which
refers to “conm ssioner or judge,” the body of that section only
refers to “judicial officer.” The Reporter conmmented that the
term“judicial officer” is defined in Rule 4-102 (f) as a “judge
or District Court Comm ssioner,” and she suggested that the

| anguage “if allowed by |aw’ could be added to section (c). The
Vice Chair said that the Style Subcommttee can rewite this
provi sion. The Reporter asked if the cross reference after
section (c) should be deleted, and the Conmittee agreed by
consensus to this deletion.

Judge Johnson drew the Commttee’s attention to subsection
(f)(5) which the Subcommittee is proposing to add. The Chair
asked if the judicial officer should be able to inpose a
condition of no contact with the defendant even if the victim has
not requested reasonable protections for safety. Judge Vaughan
responded that case law limts the amount of authority a
commi ssi oner has. Judge Dryden pointed out that subsection
(f)(6)(B) provides that a judicial officer my subject a
def endant to any other condition reasonably necessary to protect
the safety of the alleged victim The Chair remarked that he
preferred an express provision. Judge Dryden noted that the
proposed | anguage tracks the | anguage of House Bill 507. He
agreed with the Chair that the judicial officer should be able to
i npose a condition of no contact with the defendant, even if the
victimhas not requested this. The Vice Chair | ooked at the

statutory | anguage, and she noted that deleting the phrase “if
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the alleged victimhas requested reasonabl e protections for
safety” fromthe Rule would not be in conflict with the statute.
M. Sykes pointed out that section (f) provides that the
conditions of release “may include” and then lists the factors
the judicial officer is able to take into account in determ ning
whet her a defendant should be rel eased. He suggested that
subsection (f)(5) should be stricken entirely, and then | anguage
coul d be added to subsection (f)(6)(B) which would provide that,
if appropriate, the judicial officer can require that the
def endant have no contact with the alleged victim The Chair
added that the substance of subsection (f)(5) can be included in
subsection (f)(B)(6), but the |anguage concerni ng the request by
the victimcan be elimnated. The Committee agreed to these
changes by consensus.

Judge Johnson drew the Commttee’'s attention to section (I).
He explained that the | egislature has given the District Court
the authority to order a study of a child who is eligible for
transfer to the juvenile court even though the District Court has
no jurisdiction to hear the substantive charge agai nst the
juvenile. Judge McAuliffe expressed the concern that section (I)
is not placed appropriately. It mght be nore appropriate to put
it in section (g) as subsection (g)(2). This happens at a bai
review hearing. Judge Heller inquired as to the purpose of the
report. The Chair replied that the District Court has the
authority to start the transfer process. By ordering the study
at this point, the circuit court will be able to hold the waiver

hearing nore quickly. Judge Heller noted that this study does
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not appear to be the type of report the circuit court uses.

Judge McAuliffe commented that this is not a full transfer

report. \Were it appears likely to the District Court that the
case will be transferred to the juvenile court, a quick study can
be done. Judge Heller suggested that the study should be
conpleted within a tine limt that should be added to the Rule.
The Chair agreed that placenment of proposed section (l) into
section (g) is appropriate.

Judge Johnson said that the “disposition” of the case is
whether or not it is waived to juvenile court or retained in
circuit court. The Vice Chair expressed the view that the
| anguage “di sposition of the case” is ambi guous. M. Sykes
remarked that it is the decision as to the appropriate tribunal.
Judge Johnson observed that in the circuit court, the defense
attorney files a notion to waive the case down to juvenile court,
and then the circuit court orders a study. 1In this situation,
the District Court requests a study when the defendant is
arrested. Judge Dryden agreed with Judge Heller that the
information in the District Court study is not the sane as in the
circuit court study. Judge Heller asked who undertakes the
studi es, and Judge M ssouri responded that they are done by the
Department of Juvenile Justice (DJJ). The Chair noted that the
statute does not provide which agency undertakes the studies.

The DJJ may not be enthusiastic about these studies.

Judge Johnson commented that one of the concerns is juvenile

def endants being placed in an adult detention center. The idea

is for the court to gather enough information to get the child
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into a secure juvenile facility. The Chair pointed out that
proposed section (lI) refers to five categories which the study
can cover. Judge Heller pointed out that the statute provides
that the District Court may order the study at a bail review or a
prelimnary hearing. The Chair agreed with Judge MAuliffe's
suggestion to nove section (l) into section (g), and the

Comm ttee agreed by consensus with this suggestion. The Vice
Chair suggested that the | anguage of proposed section (1) should
be nodified, and Judge Johnson commented that the Style
Subconmittee can redraft the | anguage. The Vice Chair expressed
the opinion that the | anguage in section (l) which reads

“di sposition of the case” should be changed. The idea is that
the defendant is in custody whether or not the District Court has
jurisdiction over the case. Judge Heller renmarked that the
District Court has jurisdiction until the waiver occurs or until
the wai ver hearing occurs at the circuit court. Judge Dryden
observed that in response to the case, the question is whether
the District Court has jurisdiction to take certain steps
pertaining to the juvenile. The Vice Chair pointed out that
section (g) provides that the District Court reviews the

commi ssioner’s pretrial release determ nation and can take
appropriate action. |If the defendant remains in custody, the
District Court has to explain the reason in witing or on the
record. Judge McAuliffe added that if the defendant is in
custody, the District Court reviews the matter as part of its
jurisdiction.

M. Sykes commented that the new provision needs to clarify
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that the object of the study is to find out whether the juvenile
should be held, and if so, where. The Vice Chair said that she
di d not understand why proposed section (lI) should be noved to
section (g) as a new section (g)(2). Section (g) applies to al
defendants in pretrial release, but the proposed subsection
(g)(2) applies only to juveniles. The relationship of the |ast
sentence of current section (g) is unclear. Does the District
Court or the comm ssioner order the study, and how does current
section (g) apply to juvenile defendants? Judge Heller responded
that the person has been denied pretrial rel ease and cones before
the District Court for review. The person is in a detention
center. Judge Vaughan conmented that some young people stay in
an adult facility for a long time. Judge M ssouri added that
that is so if the juvenile has been charged as an adult. Section
(g) applies to adult defendants, and proposed subsection (g)(2)
applies to persons who are chronol ogically juveniles.

Judge Johnson noted that the disposition of the case is
di sposing of the request that the person be released on bail or
detained. Judge Heller said that she was not sure that District
Court judges have the authority to order soneone who has not been
wai ved to juvenile court to stay in an adult facility. The
Reporter conmmented that if a juvenile conmmts a crine, the person
is likely to be tried in either the juvenile or circuit court.
Judge Dryden noted that a juvenile could be tried in the District
Court on a handgun violation. The Chair added that a prosecutor
may drop a flagship charge to bring a child to District Court.
M. Hochberg asked if the District Court has jurisdiction to
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order a bail review The Chair answered that the District Court
has jurisdiction to establish conditions of release. Judge
Hel | er observed that the District Court will not have ultimate
jurisdiction over a juvenile charged with attenpted nmurder. The
Vice Chair remarked that there is no question that the District
Court has jurisdiction to determne pretrial release. Judge
Dryden pointed out that this | anguage may have been added to the
statute in response to In Re Darren M, 358 Mi. 104 (2000). M.

Sykes said that this jurisdiction is different fromthe
jurisdiction to try the case. The Vice Chair noted that this is
the same for adults -- there are sone cases in which the District
Court has no jurisdiction over an adult. She stated that she
prefers that proposed section (I) be put into a Coormittee note.
Judge Hell er added that the note could reference the case which
Judge Dryden nentioned. The Chair stated that since the
Comm ttee has approved the substance of the new | anguage, the
Style Subcommttee can find a place for it.

Judge Johnson presented Rule 4-251, Motions in District

Court, for the Commttee’ s consideration.

MARYLAND RULES OF PROCEDURE
TITLE 4 - CRIM NAL CAUSES
CHAPTER 200 - PRETRI AL PROCEDURES

AMEND Rul e 4-251 (c)(2) to add | anguage
providing for a hearing when a notion to
transfer jurisdiction to the juvenile court
is filed and for a hearing when a notion
requesting that a child be held in a juvenile
facility pending a transfer determnation is
filed, and to correct a reference to an
Article 27 provision which has been noved to
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the new Crimnal Procedure Article, as
foll ows:

Rul e 4-251. MOTIONS I N DI STRI CT COURT

(a) Content

A notion filed before trial in
District Court shall be in witing unless the
court otherwi se directs, shall state the
grounds upon which it is nade, and shall set
forth the relief sought. A notion alleging
an illegal source of information as the basis
for probabl e cause nust be supported by
preci se and specific factual avernents.

(b) Determnation

A notion asserting a defect in the
char gi ng docunent other than its failure to
show jurisdiction in the court or its failure
to charge an offense shall be nade and
determ ned before the first witness is sworn
or evidence is received on the nerits,
whi chever is earlier. A notion filed before
trial to suppress evidence or to exclude
evi dence by reason of any objection or
defense shall be determined at trial. QO her
notions may be determ ned at any appropriate
time.

(c) Effect of Determ nation Before Trial
(1) GCenerally

The court may grant the relief it
deens appropriate including the dismssal of
t he chargi ng docunent with or wthout
prej udi ce.

(2) Transfer of Jurisdiction to Juvenile
Court

If a notion to transfer jurisdiction
of an action to the juvenile court is filed,
the court shall make a transfer determ nation
within 10 days after the date of a transfer
hearing. A hearing on a notion requesting
that a child be held in a juvenile facility
pendi ng a transfer determ nation shall be
held not later than the next court day,
unl ess extended by the court for good cause
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shown. |[|f the court grants a notion to
transfer jurisdiction of an action to the
juvenile court, the court shall enter a
witten order waiving its jurisdiction and
ordering that the defendant be subject to the
jurisdiction and procedures of the juvenile
court. Inits order the court shall (A

rel ease or continue the pretrial rel ease of

t he defendant, subject to appropriate
conditions reasonably necessary to ensure the
appear ance of the defendant in the juvenile
court or (B) place the defendant in detention
or shelter care pursuant to Code, Courts
Article, 83-815. Until a juvenile petition
is filed, the charging docunent shall be
considered a juvenile petition for the

pur pose of inposition and enforcenent of
conditions of release or placenent of the
defendant in detention or shelter care.

Cross reference: Code, Artiecte2+—8594A
Crimnal Procedure Article, 84-202.

Source: This Rule is derived from forner
M D. R 736.

Rul e 4-251 was acconpani ed by the foll owi ng Reporter’s Note.

The 2001 | egislature passed House Bill
294 whi ch expands the procedure for
transferring a case to the jurisdiction of
the juvenile court. The |egislature has
added | anguage to Code, Crimnal Procedure
Article, 84-202 (formerly Article 27, 8594A)
providing for a hearing to be held before the
court makes its transfer determ nation which
is to be nade within 10 days of the hearing.
The new | anguage al so provides for a hearing
on a notion requesting that a child be held
inajuvenile facility pending a transfer
determ nation. The hearing is to be held not
| ater than the next court day after the
notion is filed, unless extended by the court
for good cause shown. The Crim nal
Subconmi ttee is reconmendi ng changes to Rul es
4-251 and 4-252 to conply with the new
statutory |l anguage. A cross reference to
Article 27 is being changed to reflect its
new pl acenent into the Crimnal Procedure
Article.

Judge Johnson expl ai ned that the |anguage in subsection
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(c)(2) is derived fromHouse Bill 294 passed by the 2001 Maryl and
| egi slature to expand the procedure for transferring a case to
the jurisdiction of the juvenile court. M. Bowen suggested that
t he second sentence of subsection (c)(2) should be taken out of
Rul e 4-251 and placed in Rule 4-216. The Reporter pointed out
that Rule 4-251 pertains to notions. The Vice Chair comrented
that the tagline of subsection (c)(2) is not correct. The Chair
suggested that there be a separate tagline which would read:
“Motion Requesting Child be Held in Juvenile Facility.” The Vice
Chair noted that in proposed section (lI) of Rule 4-216, no notion
is required, and the court can put the child in a juvenile
facility on its own. Judge Johnson observed that this could be a
burden on the adm nistrative judge who has to get involved. The
Chair said that the Style Subconmttee could handle this matter.
The Conmittee approved the Rule, subject to changes by the Style
Subcommi tt ee.

Judge Johnson presented Rule 4-252, Motions in Crcuit

Court, for the Commttee’ s consideration.

MARYLAND RULES OF PROCEDURE
TITLE 4 - CRIM NAL CAUSES
CHAPTER 200 - PRETRI AL PROCEDURES

AMEND Rul e 4-252 to add | anguage
providing for a hearing when a notion to
transfer jurisdiction to the juvenile court
is filed and for a hearing when a notion
requesting that a child be held in a juvenile
facility pending a transfer determnation is
filed, to nake a stylistic change in section
(h), and to correct references to Article 27
provi si ons whi ch have been noved into the new
Crimnal Procedure Article, as foll ows:
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Rul e 4-252. MOTIONS IN CIRCU T COURT

(a) Mandatory Motions

In the circuit court, the follow ng
matters shall be raised by notion in
conformty with this Rule and if not so
rai sed are wai ved unl ess the court, for good
cause shown, orders otherw se:

(1) A defect in the institution of the
prosecuti on;

(2) A defect in the chargi ng docunent
other than its failure to show jurisdiction
in the court or its failure to charge an
of f ense;

(3) An unlawful search, seizure,
interception of wire or oral comunicati on,
or pretrial identification;

(4) An unlawfully obtained adm ssion,
statenent, or confession; and

(5 A request for joint or separate
trial of defendants or offenses.

(b) Time for Filing Mandatory Motions

A notion under section (a) of this
Rul e shall be filed within 30 days after the
earlier of the appearance of counsel or the
first appearance of the defendant before the
court pursuant to Rule 4-213 (c), except when
di scovery discloses the basis for a notion,
the notion may be filed within five days
after the discovery is furnished.

(c) Mdtion to Transfer to Juvenile Court

A request to transfer an action to
juvenile court pursuant to Code, Art+ete—2+-
8594A Crininal Procedure Article, 84-202
shall be made by separate notion entitled
"Motion to Transfer to Juvenile Court." The
notion shall be filed within 30 days after
the earlier of the appearance of counsel or
the first appearance of the defendant before
the court pursuant to Rule 4-213 (c) and, if
not so nmade, is waived unless the court, for
good cause shown, orders otherw se.
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(d) O her Motions

A notion asserting failure of the
char gi ng docunent to show jurisdiction in the
court or to charge an offense may be raised
and determ ned at any tinme. Any other
def ense, objection, or request capable of
determ nation before trial without trial of
t he general issue, shall be raised by notion
filed at any tinme before trial.

(e) Content

A nmotion filed pursuant to this Rule
shall be in witing unless the court
ot herwi se directs, shall state the grounds
upon which it is nmade, and shall set forth
the relief sought. A notion alleging an
illegal source of information as the basis
for probabl e cause nust be supported by
preci se and specific factual avernents.
Every notion shall contain or be acconpanied
by a statenment of points and citation of
aut horities.

(f) Response

A response, if nmade, shall be filed
wi thin 15 days after service of the notion
and contain or be acconpani ed by a statenent
of points and citation of authorities.

(g) Determnation

Motions filed pursuant to this Rule
shal |l be determ ned before trial and, to the
extent practicable, before the day of trial,
except that the court may defer until after
trial its determination of a notion to
dismss for failure to obtain a speedy trial.
| f factual issues are involved in determ ning
the notion, the court shall state its
findings on the record.

(h) Effect of Determnation of Certain
Mot i ons

(1) Defect in Prosecution or Charging
Docunent

If the court granted a notion based
on a defect in the institution of the
prosecution or in the charging docunment, it
may order that the defendant be held in
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custody or that the conditions of pretrial

rel ease continue for a specified tine, not to
exceed ten days, pending the filing of a new
char gi ng docunent .

(2) Suppression of Evidence

(A If the court grants a notion to
suppress evi dence, the evidence shall not be
offered by the State at trial, except that
suppressed evi dence may be used in accordance
with law for inpeachnment purposes. The court
may not reconsider its grant of a notion to
suppress evidence unless before trial the
State files a notion for reconsideration
based on (i) newy discovered evidence that
coul d not have been di scovered by due
diligence in tinme to present it to the court
before the court's ruling on the notion to
suppress evidence, (ii) an error of |aw nade
by the court in granting the notion to
suppress evidence, or (iii) a change in |aw.
The court may hold a hearing on the notion to
reconsi der. Hearings held before trial
shal |, whenever practicable, be held before
the judge who granted the notion to suppress.
If the court reverses or nodifies its grant
of a notion to suppress, the judge shal
prepare or dictate into the record a
statenent of the reasons for the action
t aken.

(B) If the court denies a notion to
suppress evidence, the ruling is binding at
the trial unless the court, on the notion of
a defendant and in the exercise of its
di scretion, grants a supplenental hearing or
a hearing de novo and rules otherwi se. A
pretrial ruling denying the notion to
suppress is reviewable on a notion for a new
trial or on appeal of a conviction.

(3) Transfer of Jurisdiction to Juvenile
Court

If a notion to transfer jurisdiction
of an action to the juvenile court is filed,
the court shall make a transfer determ nation
within 10 days after the date of a transfer
hearing. A hearing on a notion requesting
that a child be held in a juvenile facility
pendi ng a transfer determ nation shall be
held not later than the next court day,
unl ess extended by the court for good cause
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shown. |[|f the court grants a notion to
transfer jurisdiction of an action to the
juvenile court, the court shall enter a
witten order waiving its jurisdiction and
ordering that the defendant be subject to the
jurisdiction and procedures of the juvenile
court. TFhe—order In its order the court
shall (A) release or continue the pretrial

rel ease of the defendant, subject to
appropriate conditions reasonably necessary
to ensure the appearance of the defendant in
the juvenile court or (B) place the defendant
in detention or shelter care pursuant to
Code, Courts Article, 83-815. Until a
juvenile petition is filed, the charging
docunent shall have the effect of a juvenile
petition for the purpose of inposition and
enforcement of conditions of rel ease or

pl acenent of the defendant in detention or
shel ter care.

Cross reference: Code, -
Crimnal Procedure Article, 84-202.

Comm ttee note: Subsections (a)(1l) and (2)

i nclude, but are not limted to allegations
of inproper selection and organi zati on of the
grand jury, disqualification of an individual
grand juror, unauthorized presence of persons
in the grand jury room and ot her
irregularities in the grand jury proceedings.
Section (a) does not include such matters as
former jeopardy, fornmer conviction,

acquittal, statute of limtations, inmunity,
and the failure of the char gi ng docunent to
state an of f ense.

Source: This Rule is derived from forner
Rul e 736.

Rul e 4-252 was acconpani ed by the foll owi ng Reporter’s Note.

The 149'" Report of the Rules Committee,
which is pending before the Court of Appeals,
added the words “and file” to the | ast
sentence of subsection (h)(2)(A. A
stylistic change is being suggested for
subsection (h)(3) to nake it parallel to
subsection (c)(2) of Rule 4-251. For an
expl anati on of the other changes, see the
Reporter’s Note to Rule 4-251
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Judge Johnson expl ained that the issue in Rule 4-252 is the
sane as for Rule 4-251. The Reporter pointed out that the
circuit courts in the Eastern Shore counties nay not always sit
everyday. M. Johnson responded that the sane issue was raised
in the Juvenile Rules, and the | anguage “the next court day” wl|
cover this. The Conmttee approved the Rule as presented.

Judge Johnson presented Rul e 4-266, Subpoenas--GCenerally,

for the Commttee’ s consi deration.

MARYLAND RULES OF PROCEDURE
TITLE 4 - CRIM NAL CAUSES
CHAPTER 200 - PRETRI AL PROCEDURES

AMVEND Rul e 4-266 to provide additional
nmet hods of service of a subpoena, as follows:

Rul e 4-266. SUBPOENAS -- GENERALLY

(a) Form

Every subpoena shall contain: (1) the
caption of the action, (2) the name and
address of the person to whomit is directed,
(3) the nanme of the person at whose request
it is issued, (4) the date, tinme, and pl ace
where attendance is required, and (5) a
description of any docunents, recordings,
phot ographs, or other tangi ble things to be
pr oduced.

(b) Service

A subpoena shall be served by
delivering a copy either to the person naned
or to an agent authorized by appoi ntnent or
by law to receive service for the person
named or, if the admnistrative judge of the
court so directs, as permtted by Rule 2-121
(a)(3). Service of a subpoena upon a party
represented by an attorney nmay be nade by
service upon the attorney as permtted by
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Rul e 1-321 (a). A subpoena nmay be served by
a sheriff of any county or by a person who is
not a party and who is not |ess than 18 years
of age, and in the District Court, if the
adm ni strative judge of the district so
directs, by nail.

(c) Protective O der

Upon notion of a party or of the
Wi tness named in the subpoena filed pronptly
and, whenever practicable, at or before the
time specified in the subpoena for
conpliance, the court may, for good cause
shown, enter an order which justice requires
to protect the party or witness from
annoyance, enbarrassnment, oppression, or
undue burden or expense, including one of the
fol | ow ng:

(1) that the subpoena be quashed;

(2) that the subpoena be conplied with
only at sone designated tinme or place other
than that stated in the subpoena, or before a
j udge, or before sone other designated
of ficer;

(3) that certain matters not be inquired
into or that the scope of exam nation or
i nspection be limted to certain natters;

(4) that the exam nation or inspection be
held with no one present except parties to
the action and their counsel;

(5) that the transcript of any
exam nation or matters produced or copies,
after being seal ed, not be opened or the
contents be nade public only by order of
court; or

(6) that a trade secret or other
confidential research devel opnment or
comercial information not be disclosed or be
di sclosed only in a designated way.

(d) Attachnent

A witness personally served with a
subpoena under this Rule is liable to a body
attachment and fine for failure to obey the
subpoena w thout sufficient excuse. The wit
of attachment nay be executed by the sheriff
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or peace officer of any county and shall be
returned to the court issuing it. The

Wi tness attached shall be taken i mredi ately
before the court if then in session. If the
court is not in session, the witness shall be
taken before a judicial officer of the
District Court for a determ nation of
appropriate conditions of release to ensure
the wi tness' appearance at the next session
of the court that issued the attachment.

Source: This Rule is derived as follows:

Section (a) is derived fromforner Rule 742
c and MD. R 742 b.

Section (b) is derived fromforner Rule 737
b and MD. R 737 b.

Section (c) is derived fromforner Rule 742
d and MD. R 742 c.

Section (d) is derived fromforner Rule 742
e and MD. R 742 d.

Rul e 4-266 was acconpani ed by the foll owi ng Reporter’s Note.

The Rules Conm ttee approved changes to
Rul es 2-510 and 3-510 allow ng for service of
subpoenas by certified mail, restricted
delivery. The suggestion was made to | ook
into the feasibility of crimnal subpoenas
bei ng served this way. The Crim nal
Subconmittee is recommendi ng that Rul e 4-266
be anmended to conformto the changes nmade to
the civil rules pertaining to subpoenas
except for adding the requirenment that the
adm ni strative judge nust approve this type
of servi ce.

Judge Johnson expl ai ned that a parallel change had been nade
to Rules 2-510 and 3-510 at the May, 2001 Rules Conmittee
nmeeting, and the same change is being proposed for Rul e 4-266.
The adm nistrative judge woul d nmake the deci sion as to whet her
service by certified mail would be allowed.

The Vice Chair comented that she had asked to | ook at the

draft mnutes of the May Rules Commttee neeting. She expressed

her concern as to service on an attorney. She stated that she

-26-



bel i eves that a subpoena is an order of court and that a failure
to obey it can have significant consequences, such as issuance of
a body attachnment or a contenpt charge. Allow ng service on an
attorney puts attorneys, clients, and judges in a bad situation.
The Chair observed that this is subject to abuse in donestic

rel ations cases. Sone Baltinore County judges are upset because
subpoenas are being served right before the hearing. The Vice
Chair said that a subpoena is a court order which is not directed
to an attorney, and service of the subpoena on an attorney is not
appropriate. M. Sykes added that a sole practitioner may be
involved in a lengthy trial and not be able to reach the client
who is the subject of the subpoena. The Vice Chair noted that
this also applies to civil cases. Judge Heller renmarked that
abuse of subpoenas in famly | aw cases already exists. The Vice
Chair added that this includes |ate service of subpoenas.

The Chair said that the parties in a crimnal case are the
State and the defendant. Serving notice of trial on the attorney
constitutes notice on the defendant, but the attorney nmay not be
able to notify the defendant. Judge Vaughan poi nted out that an
Assi stant Attorney General had commented that the cost of
requiring certified mail in crimnal cases could be prohibitive.
Judge M ssouri expressed the concern that it is difficult to know
who signed for the mail. Judge Heller remarked that people who
live in urban areas tend to nove nore frequently than people who
live el sewhere and, if a warrant is issued, it may be unclear as
to who received the notice. Judge MAuliffe observed that

restricted delivery has to be signed by the person to whomit is
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addressed or that person’s designated agent. Judge M ssour
commented that the post office will accept any signature. Judge
McAuliffe responded that if the signature is not that of the
desi gnat ed person, service has not been achi eved. The Vi ce
Chair noted that at the May neeting, the Rules Conmttee approved
service of a subpoena on an attorney in a civil case. She asked
the Conmttee to reconsider this concept both in civil and
crimnal cases. Judge Heller said that in the context of Rule 4-
266, the subpoenas go to witnesses, not to parties. The Chair
suggested the followi ng | anguage in place of the conplete
sentence in the proposed | anguage: “Upon notion and for good
cause shown, the court nay order service upon an attorney as
permtted by Rule 1-321 (a).” M. Sykes observed that this may
flood the court with papers. Judge Heller reiterated that this
is service on witnesses, not parties. The Vice Chair remarked
that serving the attorney nakes | ess sense in a crimnal case.
Judge Johnson suggested that the sentence of the proposed
| anguage that begins with “Service of a subpoena” be stricken.
The Vice Chair suggested that it also be stricken from Rul es 2-
510 and 3-510. Judge Vaughan conmented that service on an
attorney in civil cases is commobn. The attorney often accepts
pl eadi ngs, and there is no reason why the attorney cannot accept
a subpoena. |If there is a problemw th abuse of subpoenas, it
can be addressed by notion. The Vice Chair asked if the issue of
service of subpoenas on attorneys in civil cases can be brought
back for reconsideration. The Chair replied that it would be

brought back. The Reporter asked if the sentence in section (b)
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provi ding for service of subpoenas on attorneys in crimnal cases
shoul d be del eted, and the Comm ttee agreed by consensus to
del ete the sentence.

Judge McAuliffe inquired if the proposed changed | anguage
which is remaining in the Rule nmeans that it is a blanket rule or
that it is a case by case determ nation. Judge Johnson replied
that it is the latter. Judge MAuliffe pointed out that the Rule
should state this, or the adm nistrative judge can pass a bl anket
order. M. Johnson cautioned that a case by case determ nation
may result in local rules. The Vice Chair said that there should
not be a bl anket order in one county, but not in another county,
because practitioners would not know. Judge Johnson remarked
that this needs to be clarified.

Judge M ssouri asked about the |anguage at the end of
section (b) which reads: “and in the District Court, if the
adm nistrative judge of the district so directs, by mail.” The
Reporter answered that this | anguage tracks the statute, Code,
Courts Article, 82-605 (b). The Chair suggested that the
proposed | anguage which reads “if the adm nistrative judge of the
court so directs” should be deleted. Judge Dryden remarked t hat
it is cost-effective to serve by nmail. The Vice Chair questioned
as to how subpoenas are served when litigants request them
Judge M ssouri responded that M. Dean, who is not present at
today’ s neeting, had suggested service by mail in crimnal cases.
The problemexisting with crimnal cases is the difficulty in
servi ng subpoenas. Because of the |lack of resources in sone

jurisdictions, the sheriff cannot serve all of the subpoenas.
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Judge M ssouri expressed the concern that a bench warrant could
be issued after an alleged nailing of the subpoena.

Judge Johnson asked if the proposed change shoul d be
wi t hdrawn. The Chair said that his concern with the new | anguage
is the phrase which reads: “if the admi nistrative judge of the
court so directs.” If that phrase is elimnated, service by
certified mail can be authorized. M. Brault observed that this
change could result in continuances, because people may not pick
up their certified mail. The Chair stated that he was satisfied
that the Rule could be changed by elimnating the introductory
phrase and the follow ng conplete sentence. The Conmittee agreed
to this change by consensus. M. Shipley comrented that
subpoenas have been served by mail for ten years in both civil
and crimnal cases in Carroll County. A case has never been
post poned because the recipient of the subpoena did not receive
it. This was started because of the substantial cost of
sheriffs’ fees for serving subpoenas in crimnal cases. The
Comm ttee approved the Rule as anended. The Chair stated that
Rul es 2-510 and 3-510 will be reconsidered at another neeting.

Judge Johnson presented Rule 4-271, Trial Date, for the

Cormittee’'s consi deration.

MARYLAND RULES OF PROCEDURE

TITLE 4 - CRI M NAL CAUSES
CHAPTER 200 - PRETRI AL PROCEDURES
AVEND Rul e 4-271 to add a sentence
provi ding for a procedure for subsequent

changes of the trial date, and to nake a
stylistic change to the Committee note at the
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end of section (b), as follows:

Rul e 4-271. TRI AL DATE

(a) Trial Date in Grcuit Court

(1) The date for trial in the circuit
court shall be set within 30 days after the
earlier of the appearance of counsel or the
first appearance of the defendant before the
circuit court pursuant to Rule 4-213, and
shall be not later than 180 days after the
earlier of those events. Wen a case has
been transferred fromthe District Court
because of a demand for jury trial, and an
appear ance of counsel entered in the District
Court was automatically entered in the
circuit court pursuant to Rule 4-214 (a), the
date of the appearance of counsel for
purposes of this Rule is the date the case
was docketed in the circuit court. On notion
of a party, or on the court's initiative, and
for good cause shown, the county
adm ni strative judge or that judge's designee
may grant a change of a circuit court trial
date. If a circuit court trial date is
changed, any subsequent changes of the trial
date may only be nade by the county
adm ni strative judge or that judge’s designee
for good cause shown.

(2) Upon a finding by the Chief Judge of
the Court of Appeals that the nunber of
demands for jury trial filed in the D strict
Court for a county is having a critica
i mpact on the efficient operation of the
circuit court for that county, the Chief
Judge, by Administrative Order, nmay exenpt
fromthis section cases transferred to that
circuit court fromthe District Court because
of a demand for jury trial

(b) Change of Trial Date in District Court

The date for trial in the District
Court may be changed on notion of a party, or
on the court's initiative, and for good cause
shown.

Comm ttee note: Seet+onr Subsection(a)(1l) of

this Rule is intended to incorporate and
continue the provisions of Rule 746 from
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which it is derived. Stylistic changes have
been nmade.

Source: This Rule is derived as follows:
Section (a) is in part derived fromfornmer
Rule 746 a and b, and is in part new.

Section (b) is derived fromforner MD. R
746.

Rul e 4-271 was acconpani ed by the foll owi ng Reporter’s Note.

House Bill 398 enacted by the 2001
| egi sl ature added | anguage to Code, Crim nal
Procedure Article, 86-103 (formerly Article
27, 8591) providing that subsequent changes
of the trial date after the first change may
only be made by the county adm nistrative
judge or that judge' s designee for good cause
shown. The Crimnal Subcommittee is
reconmendi ng that a parallel change be nade
to Rule 4-271

A stylistic change is being suggested
for the Conmttee note to make it consi stent
with citations of rules provisions in other
Rul es.

Judge Johnson noted that a change has been proposed for
subsection (a)(1) stating that subsequent changes of trial date
may only be made by the county admi nistrative judge or that
judge’ s designee. The Vice Chair pointed out that the previous
sentence before the proposed | anguage is simlar. Judge Vaughan
suggested that in place of the proposed | anguage, the follow ng
| anguage coul d be added to the existing | ast sentence of
subsection (a)(1): “or any subsequent change.” He suggested
that the Style Subcommittee can finalize the best way to show t he
change, and the Comm ttee agreed.

Judge Johnson presented Rul e 4-343, Sentencing--Procedure in

Capital Cases, for the Commttee s consideration.
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MARYLAND RULES OF PROCEDURE
TITLE 4 - CRIM NAL CAUSES
CHAPTER 300 - TRI AL AND SENTENCI NG

AMEND Rul e 4-343 (j) by changing the
| anguage in Section Il B of the Report of
Trial Judge to be consistent with statutory
changes, as foll ows:

Rul e 4-343. SENTENCI NG -- PROCEDURE | N
CAPI TAL CASES

(j) Report of Judge
After sentence is inposed, the judge
pronptly shall prepare and send to the
parties a report in the followng form

( CAPTI ON)
REPORT OF TRI AL JUDGE

| . Data Concerni ng Def endant

@ m m o O © »

Date of Birth

Sex

Race

Addr ess

Length of Tinme in Conmunity

Reputation in Comrunity

Fam |y Situation and Background

1. Situation at tine of offense (describe defendant's
living situation including marital status and nunber
and age of children)

2. Famly history (describe famly history including

perti nent data about parents and siblings)
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Educat i on

Work Record

Prior Crimnal Record and Institutional Hi story (list any
prior convictions, disposition, and periods of

i ncar ceration)

Mlitary History

Pertinent Physical or Mental Characteristics or History

O her Significant Data About Defendant

Dat a Concerning O fense

A

Briefly describe facts of offense (include tinme, place,

and manner of death; weapon, if any; other participants

and nature of participation)

Was there any evidence that the defendant was unrtder—the

raf+uoence—of | npaired by al cohol or drugs at the tine of

the offense? |If so describe.

Did the defendant know the victimprior to the offense?

Yes ....... No .......

1. If so, describe relationship.

2. Did the prior relationship in any way precipitate the
of fense? If so, explain.

Did the victims behavior in any way provoke the offense?

I f so, explain.

Data Concerning Victim

1. Nane

2. Date of Birth
3. Sex

4. Race



5. Length of time in conmunity

6. Reputation in community

F. Any O her Significant Data About O fense

A. Plea Entered by Defendant:

Not gquilty ..... ;ogquilty ..., ; not crimnally

responsible ......

B. Mbde of Trial:

Court ..... Jury .....
If there was a jury trial, did defendant challenge the

jury selection or conposition? |If so, explain.

Counsel
1. Nane
2. Address

3. Appointed or retained
(I'f nmore than one attorney represented defendant,
provi de data on each and include stage of proceeding
at which the representation was furnished.)
Pre-Trial Publicity - Did defendant request a m strial or
a change of venue on the basis of publicity? If so,
explain. Attach copies of any notions made and exhibits
filed.
Was def endant charged with other offenses arising out of
the sane incident? |If so, list charges; state whether

they were tried at sane proceedi ng, and give di sposition.

| V. Data Concerning Sentencing Proceedi ng

A. List aggravating circunstance(s) upon which State relied

in the pretrial notice.
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Was the proceedi ng conduct ed
before sane judge as trial? .......
before sane jury? ...
I f the sentencing proceedi ng was conducted before a jury
other than the trial jury, did the defendant chall enge the
sel ection or conposition of the jury? |If so, explain.
Counsel - If counsel at sentencing was different from
trial counsel, give information requested in Il C above.
Whi ch aggravating and mitigating circunstances were raised
by the evidence?
On which aggravating and mitigating circunmstances were the
jury instructed?
Sent ence i nposed: Life inprisonnent

Deat h

Life inprisonnent wthout the

possibility of parole

V. Chronol ogy

V.

Date of O fense

Arrest

Char ge

Notification of intention to seek penalty of death
Trial (guilt/innocence) - began and ended
Post-trial Mdtions D sposed of

Sent enci ng Proceedi ng - began and ended

Sent ence | nposed

Recommendati on of Trial Court As To Whet her Inposition of
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Sentence of Death is Justified.

VII. A copy of the Findings and Sentencing Determ nation made in

this action is attached to and nmade a part of this report.

| certify that on the ........ day of .................. ,
........ , | sent copies of this report to counsel for the parties

for coment and have attached any comments nade by themto this

report.

Wthin five days after receipt of the report, the parties may
submt to the judge witten comrents concerning the factual
accuracy of the report. The judge pronptly shall file with the
clerk of the trial court and with the Cerk of the Court of
Appeal s the report in final form noting any changes nade,

together with any comments of the parties.

Rul e 4-343 was acconpani ed by the foll owi ng Reporter’s Note.

The 2001 Ceneral Assenbly enacted House
Bill 3 which changed the | anguage i n Code,
Article 27, 88388A and 388B as well as in
ot her provisions which currently reads “under
the influence of” al cohol or drugs to the
| anguage “inpaired by” al cohol or drugs.
Thi s change was made in conjunction with
| owering the requisite al cohol level in the
bl ood fromO0.10 to 0.08 for soneone to be
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desi gnated as “under the influence of

al cohol.” The Crimnal Subconmttee is

reconmendi ng changi ng the | anguage in section

(j) of Rule 4-343 to be consistent with the

statutory change.

Judge Johnson expl ai ned that the CGeneral Assenbly passed

House Bill 3 which changed the | anguage in certain Code
provi sions from “under the influence of” al cohol or drugs to
“inpaired by” al cohol or drugs. The change was made in
conjunction with lowering the blood | evel fromO0.10 to 0.08 to be
desi gnat ed as under the influence of drugs or alcohol. The
Subconmi ttee is reconmendi ng that subsection (j)(2)(B) be changed
to reflect the statutory change. The Committee agreed by
consensus to this change, approving the Rule as presented.

Judge Johnson presented Rul e 4-346, Probation, for the

Cormittee’'s consi deration.

MARYLAND RULES OF PROCEDURE
TITLE 4 - CRIM NAL CAUSES
CHAPTER 300 - TRI AL AND SENTENCI NG

AMVEND Rul e 4-346 to add a cross
reference to the Uniform Act for Qut-of-State
Par ol e Supervision, as follows:

Rul e 4-346. PROBATI ON

(a) Manner of |nposing

When pl aci ng a def endant on probation,
the court shall advise the defendant of the
conditions and duration of probation and the
possi bl e consequences of a violation of any
of the conditions. The court also shall file
and furnish to the defendant a witten order
stating the conditions and duration of
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probati on.
(b) Modification of Probation O der

During the period of probation, on
notion of the defendant or of any person
charged with supervising the defendant while
on probation or on its own initiative, the
court, after giving the defendant an
opportunity to be heard, may nodify, clarify,
or term nate any condition of probation,
change its duration, or inpose additional
condi ti ons.

Cross reference: For orders of probation or
parole requiring or permtting a defendant to
reside in or travel to another state as a
condition of probation or parole, see the

Uni form Act for Qut-of-State Parol e

Supervi sion, Code, Correctional Services
Article, 86-201 et seq.

Source: This Rule is derived from forner
Rule 775 and M D.R 775.

Rul e 4-346 was acconpani ed by the foll owi ng Reporter’s Note.

M chael Bernman, Esq., Deputy Chief, and
Kat hl een Morse, Esq., Assistant Attorney
General, of the Cvil Litigation D vision of
the O fice of the Attorney CGeneral (“Q0AG),
requested an additional crimnal rule
provi ding that any court order requiring or
permtting a probationer or parolee to reside
or travel out-of-state nust ensure conpliance
with the requirenents of the Uniform Act for
Qut - of - Stat e Par ol e Supervision (“the
Compact”). The OQAG is representing the State
of Maryland in a lawsuit in a Col orado court
arising out of the nmurder of the plaintiff’s
daughter by a Maryl and probati oner follow ng
his rel ease fromprison in Maryl and.

Supervi sion of the probationer was not
transferred from Maryl and to Col orado, and
the plaintiff alleges that Maryland viol at ed
t he Conpact by failing to notify Col orado
when the probationer was released to go to a
drug and al cohol treatnent center in

Col orado. The QAG attorneys are concerned
that sonme attorneys and judges may not be
aware of the requirenments of the Conpact,
because the statute is in the Correctional
Services Article and not in Article 27 or the
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Courts Article of the Annotated Code or the
Maryl and Rules related to sentencing. The
Crim nal Subconmttee is reconmendi ng that,
in place of a newrule, a cross reference to
the appropriate Correctional Services Article
provi sion be placed at the end of Rul e 4-346.

Judge Johnson expl ained that the Ofice of the Attorney
General had requested the change to Rul e 4-346 because of a case
agai nst the State of Maryland in which a Maryl and probati oner was
sent to Colorado attending a rehabilitation program and while in
Col orado, the probationer commtted a heinous crine. During the
transfer process, the Uniform Act for Qut-of-State Parole
Supervi sion (the Conpact) was not conplied with. The
Subconmi ttee added a cross reference to the Conpact at the
request of the Attorney General.

Judge McAuliffe suggested that the words “requirenments of
the” should be added to the cross reference after the word “the”
and before the word “Uniform” He explained that the Attorney
General wanted the reference to the Conpact to be stronger, and
the additional |anguage will make the cross reference clearer.
M. Sykes suggested that the cross reference should begin as
follows: “See the statute requiring that orders of probation...”
wi th appropriate nodifications to the remai nder of the cross
reference. The Conmittee agreed by consensus to this suggestion.
Del egate Vallario conmented that sonetimes another state is
inforned of the transfer of a probationer or parolee, and the
state does not reply. To avoid this, some judges will not put

soneone on probation, especially if a place in an out-of-state

programis available inmediately. The Committee approved the



Rul e as anended.
Judge Johnson presented Rul e 5-615, Exclusion of Wtnesses,

for the Commttee’ s consi deration.

MARYLAND RULES OF PROCEDURE
TITLE 5 - EVI DENCE
CHAPTER 400 - W TNESSES

AMEND Rul e 5-615 to add | anguage
permtting the court to order that a w tness
not be excluded, as foll ows:

Rul e 5-615. EXCLUSI ON OF W TNESSES

(a) In Ceneral

Except as provided in sections (b) and
(c) of this Rule, upon the request of a party
made before testinony begins, the court shal
order witnesses excluded so that they cannot
hear the testinony of other w tnesses. Wen
necessary for proper protection of the
defendant in a crimnal action, an
identification witness my be excluded before
t he def endant appears in open court. The

On its own initiative or upon the request of
a party at any tine, the court nay order that
a W tness be excluded or that a w tness not
be excluded. The court may continue the
exclusion of a witness follow ng the
testinmony of that witness if a party
represents that the witness is likely to be
recalled to give further testinony.

(b) Wtnesses Not to be Excluded

A court shall not exclude pursuant to
this Rule

(1) a party who is a natural person
(2) an officer or enployee of a party

that is not a natural person designated as
its representative by its attorney,
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(3) an expert who is to render an opinion
based on testinony given at the trial,

(4) a person whose presence is shown by a
party to be essential to the presentation of
the party's cause, such as an expert
necessary to advi se and assi st counsel, or

(5) a victimof a crinme of violence or
the representative of such a deceased or
disabled victimto the extent required by
stat ute.

Cross reference: Code, Article 27, 8773;
Rul e 4-231

(c) Perm ssive Non-exclusion

The court nmay permit a child witness's
parents or another person having a supportive
relationship with the child to remain in
court during the child' s testinony.

(d) Nondi scl osure

(1) A party or an attorney may not
di sclose to a witness excluded under this
Rul e the nature, substance, or purpose of
testi nmony, exhibits, or other evidence
i ntroduced during the witness's absence.

(2) The court may, and upon request of a
party shall, order the wi tness and any ot her
persons present in the courtroomnot to
di scl ose to a witness excluded under this
Rul e the nature, substance, or purpose of
testi mony, exhibits, or other evidence
i ntroduced during the witness's absence.

(e) Exclusion of Testinony
The court nmay exclude all or part of
the testinony of the witness who receives
information in violation of this Rule.

Cross reference: MGI/Il v. Gore Dunp Trailer
Leasing, Inc., 86 M. App. 416 (1991).

Source: This Rule is derived fromF.R Ev.
615 and Rul es 2-513, 3-513, and 4-321.

Rul e 5-615 was acconpani ed by the foll owi ng Reporter’s Note.
The case Tharp v. State, 362 M. 77
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(2000) held that the court has the discretion
to determine that a witness should not be
excluded fromthe courtroom Since Rule 5-
615 does not provide for this, Robert Dean,
Esq., Deputy State’s Attorney for Prince
George’s County, has suggested that Rule 5-
615 be anended accordingly, and the Cri m nal
Subconmittee is in agreenent.

Judge Johnson expl ai ned that the Subcommittee is
reconmendi ng a change to section (a) to clarify that a judge can

order that a witness not be excluded fromthe courtroomduring a

trial. This change is in response to the case of Tharp v. State,
362 Md. 77 (2000). The Vice Chair pointed out that a judge is
al ways able to | ook into whether soneone has been added to the
witness list as a shamto keep the person out of the courtroom
She suggested that in place of the proposed | anguage, a cross
reference to the Tharp case could be added. The Conmittee agreed
by consensus to this suggestion.

M. Sykes pointed out that the Rule is internally
i nconsi stent, because the party can request that a w tness be
excl uded, and the court can order that a witness not be excl uded.
The Style Subcommttee needs to ook at this problem The Chair
stated that a cross reference to the Tharp case will be added to
the Rule. The Conmittee approved the Rule as amended.

Judge Johnson presented Form 4-504.1, Petition for

Expungenent of Records, for the Commttee’ s consideration.

MARYLAND RULES OF PROCEDURE
TITLE 4 - CRIM NAL CAUSES
BAI L BOND FORMS



1.

| was [

with a citation by an officer of the

at

AVEND Form 4-504.1 to add a reference to
Code, Article 27, 8388A or 8388B which would
conply with statutory changes and to correct
a reference to an Article 27 provision which
has been noved into the new Cri m nal
Procedure Article, as foll ows:

Form 4-504.1. PETI TI ON FOR EXPUNGEMENT OF
RECORDS

(Capti on)

PETI TI ON FOR EXPUNGEMENT OF RECORDS

(Check one of the follow ng boxes) On or about ,

(Dat e)

] arrested, [ ] served with a summons, or [ ] served

(Law Enforcenent Agency)

, Maryl and, as

a result of the follow ng incident

was charged with the of fense of

On or about ,

(Dat e)

t he charge was di sposed of as follows (check one of the follow ng

boxes):

[ ]

[ ]

was acquitted and either three years have passed since

di sposition or a CGeneral Waiver and Rel ease is attached.
The charge was di sm ssed or quashed and either three years

have passed since disposition or a General Wiiver and
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[ ]

[ ]

[ ]

Rel ease is attached.

A judgnent of probation before judgnent was entered on a
charge that is not a violation of Code*, Transportation
Article, 821-902 or Code, Article 27, 8388A or 8388B and
either (a) at |east three years have passed since the

di sposition, or (b) I have been discharged from probati on,
whi chever is later. Since the date of disposition, | have
not been convicted of any crinme, other than violations of
vehicle or traffic | aws, ordinances, or regulations not
carrying a possible sentence of inprisonnent; and | am not
now a defendant in any pending crimnal action other than
for violation of vehicle or traffic |aws, ordinances, or
regul ati ons not carrying a possible sentence of

i mpri sonnent .

A Noll e Prosequi was entered and either three years have
passed since disposition or a General Wiver and Rel ease
is attached. Since the date of disposition, | have not
been convicted of any crine, other than violations of
vehicle or traffic | aws, ordinances, or regulations not
carrying a possible sentence of inprisonnent; and | am not
now a defendant in any pending crimnal action other than
for violation of vehicle or traffic |aws, ordinances, or
regul ati ons not carrying a possible sentence of

i mpri sonnent .

The proceeding was placed on the Stet docket and three
years have passed since disposition. Since the date of

di sposition, | have not been convicted of any crinme, other



than viol ations of vehicle or traffic | aws, ordi nances, or
regul ati ons not carrying a possible sentence of
i mprisonnment; and | am not now a defendant in any pendi ng
crimnal action other than for violation of vehicle or
traffic | aws, ordi nances, or regulations not carrying
a possi bl e sentence of inprisonnent.

[ ] The case was conprom sed pursuant to Code*, Article 27,
812A-5 or former Code*, Article 10, 837 and three years
have passed since disposition.

[ ] On or about , | was granted
(Dat e)

a full and unconditional pardon by the Governor for the
one crimnal act, not a crine of violence as defined in
Code*, Article 27, 8643B (a), of which I was convicted.
More than five years, but not nore than ten years, have
passed since the Governor signed the pardon, and since the
date the Governor signed the pardon | have not been
convicted of any crime, other than violations of vehicle
or traffic |laws, ordinances, or regulations not carrying a
possi bl e sentence of inprisonnent; and | am not now a
defendant in any pending crimnal action other than for
viol ation of vehicle or traffic |aws, ordinances, or
regul ati ons not carrying a possible sentence of
i mpri sonnent .
WHEREFORE, | request the Court to enter an Order for
Expungenent of all police and court records pertaining to the
above arrest, detention, confinenent, and charges.

| solemmly affirmunder the penalties of perjury that the
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contents of this Petition are true to the best of ny know edge,
information and belief, and that the charge to which this
Petition rel ates was not made for any noni ncarcerable violation
of the Vehicle Laws of the State of Maryland, or any traffic |aw,
ordi nance, or regulation, nor is it part of a unit the
expungenent of which is precluded under Code, Artiete27/—§738
Crimnal Procedure Article, 810-107.

(Dat e) Si gnat ure

(Addr ess)

(Tel ephone No.)

* References to "Code" in this Petition are to the Annot ated Code
of Maryl and.

Form 4-504. 1 was acconpani ed by the foll owi ng Reporter’s
Not e.

House Bill 261, passed by the 2001
| egi sl ature, added anot her category of crines
wi th which soneone is charged whi ch woul d
prohi bit the expungenent of crimnal records,
even though a probation before judgnment has
been entered. The additional crinmes are
causing the death or the |ife-threatening
injury of another by driving or operating a
notor vehicle or a vessel while the person is
i ntoxi cated or under the influence of
al cohol, drugs, or controlled dangerous
substances. (Code, Article 27, 8388A and
8§388B). The Crinminal Subcommittee is
reconmendi ng the addition of a reference to
t hese Code provisions in Form 4-504. 1.

A cross reference to Article 27, 8738 at
the end of the formis being changed to
reflect its new placenent in the Crimnal
Procedure Article.
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Judge Johnson expl ai ned that the CGeneral Assenbly passed
House Bill 261 which added anot her category of crinmes with which
soneone i s charged which woul d prohibit the expungenent of
crimnal records, even though a probation before judgnment has
been entered. The added category is Code, Article 27, 88388A and
388B, causing the death or the life-threatening injury of another
by driving or operating a notor vehicle or a vessel while under
the influence of alcohol, drugs, or controlled dangerous
substances. The Subcommittee is recomendi ng that the reference
to this Code provision be added to Form 4-504.1, and the
Comm ttee agreed by consensus to this recommendation. The

Comm ttee approved the Form as presented.

Agenda Item 3. Consideration of proposed “housekeepi ng”
anmendnents to rules affected by the new Cri m nal Procedure
Article: Rule 4-217 (Bail Bonds), Rule 4-221 (Prelimnary
Hearing in District Court), Rule 4-248 (Stet), Rule 4-301
(Beginning of Trial in District Court), Rule 4-324 (Mtion for
Judgnent of Acquittal), Rule 4-331 (Motions for New Trial, Rule
4- 340 (Procedures Required After Sentencing in Controlled

Danger ous Substance Cases), Rule 4-342 (Sentencing —Procedure in
Non- Capital Cases), Rule 4-344 (Sentencing —Review), Rule 4-351
(Commi tnent Record), Rule 4-361 (Disability of Judge), Rule 4-406
(Hearing), Rule 4-501 (Applicability), Rule 4-502 (Expungenent
Definitions), Rule 4-503 (Application for Expungenent When No
Charges Filed), Form 4-503.2 (Ceneral Waiver and Rel ease), Rule
4-504 (Petition for Expungenment Wen Charges

Filed), Rule 4-505 (Answer to Application or Petition), Rule 4-
507 (Hearing), Rule 4-508 (Court Order for Expungenent of
Records), Rule 4-509 (Appeal), Rule 4-512 (D sposition of
Expunged Records), Rule 4-601 (Search Warrants), Rule 5-615
(Exclusion of Wtnesses), Rule 8-204 (Application for Leave to
Appeal to Court of Special Appeals), Rule 8-422 (Stay of

Enf or cenent of Judgment), Rule 11-102A (Transfer of Jurisdiction
from Court Exercising Crimnal Jurisdiction), Rule 11-118
(Parents’ Liability —Hearing —Recording and Effect), Rule 11-
601 (Expungenent of Crimnal Charges Transferred to the Juvenile
Court), Rule 15-207 (Constructive Contenpt; Further Proceedings),
Rul e 15-304 (Alternate Renmedy —Post Conviction Procedure Act),
Rul e 16-101 (Adm nistrative Responsibility), Rule 16-308 (Court

I nformati on Systen), Rule 16-503 (Court Information System, and
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Rul e 16-813 (Maryl and Code of Judicial Conduct) (See Appendix 1)

Judge Johnson expl ained that all of the rules listed in
Agenda |Item 3 cont ai ned “housekeepi ng” changes, reflecting the
change in references to Article 27 which have now been noved to
the new Crimnal Procedure Article in the Code. The Vice Chair
commented that in section (c) of Rule 4-217, Bail Bonds, the
Comm ttee had decided to elimnate the reference to “l aw
enforcenment officer.” Judge Dryden responded that Code, Article
87, 86 allows | aw enforcenent officers to take the bail bonds.
The Conmittee did not want to enphasize this. The Vice Chair
suggested that the court can deci de who can accept bail bonds,
and the | egislature should reconsider the statute allow ng | aw
enforcenment officers to take the bonds. Judge Vaughan remarked
that he was not enthusiastic about judges accepting the bonds.
The Reporter suggested that the mnutes of the April 2001 neeting
at which this was di scussed shoul d be checked to see how the
Commi ttee resolved this issue.

Judge McAuliffe noted that Rule 5-615, Exclusion of
W tnesses, which contains the change in Code references was
di scussed earlier on another issue, and a change was recomended.
He cautioned that the Rule needs to reflect all of the proposed
changes.

The Reporter stated that Cathy Cox, Administrative
Assi stant, and the Assistant Reporter had spent many hours
wor ki ng on all of the necessary “housekeepi ng” changes to the

Rul es, and she expressed appreciation for their diligence.
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The Conmittee approved all of the changes to the Rules in

Agenda lItem 3

Agenda Item 4. Consideration of a proposed anmendnent to Rul e
10-301 (Petition for Appointment of a Guardian of Property)

M. Sykes presented Rule 10-301, Petition for Appointnent of

a Guardi an of Property, for the Conmttee’ s consideration.
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MARYLAND RULES OF PROCEDURE
TI TLE 10 - GUARDI ANS AND OTHER FI DUCI ARI ES
CHAPTER 300 - GUARDI AN OF PROPERTY

AMEND Rul e 10-301 (d) to add | anguage
providing for substitution for physician’s
certificates, as foll ows:

Rul e 10-301. PETITION FOR APPO NTMENT OF A
GUARDI AN OF PROPERTY

(a) Who May File

Any interested person may file a
petition requesting a court to appoint a
guardi an of the property of a mnor or an
al | eged di sabl ed person.

(b) Venue
(1) Resident

If the minor or alleged disabled
person is a resident of Maryland, the
petition shall be filed in the county where
the m nor or alleged disabled person resides,
even if the person is tenporarily absent.

(2) Nonresident

If the minor or disabled person does
not reside in this State, the petition shal
be filed in the county in which a petition
for guardi anship of the person may be fil ed,
or in the county where any part of the
property is located. For purposes of
determ ning the situs of property, the situs
of tangi bl e personal property is its
| ocation; the situs of intangible personal
property is the location of the instrunent,
if any, evidencing a debt, obligation, stock
or chose in action, or the residence of the
debtor if there is no instrunment evidencing a
debt, obligation, stock, or chose in action;
and the situs of an interest in property held
intrust is |located where the trustee nay be
sued.

(c) Contents
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The petition shall be captioned "
the Matter of . ." [stating the nane of the
m nor or alleged di sabl ed person]. It shal
be signed and verified by the petitioner and
shall contain at |east the foll ow ng
i nformation:

(1) The petitioner's nanme, address, age,
and tel ephone nunber;

(2) The petitioner's famlial or other
relationship to the alleged di sabl ed person;

(3) Whether the person who is the
subj ect of the petition is a mnor or an
al | eged di sabl ed person and, if an alleged
di sabl ed person, a brief description of the
al l eged disability;

(4) The reasons why the court should
appoint a guardian of the property and, if
the subject of the petition is an alleged
di sabl ed person, allegations denonstrating an
inability of the alleged disabled person to
manage the person's property and affairs
effectively because of physical or nental
di sability, disease, habitual drunkenness,
addiction to drugs, inprisonnent, conpul sory
hospi talization, confinenent, detention by a
forei gn power, or disappearance;

Cross reference: Code, Estates and Trusts
Article, 813-201 (b) and (c).

(5) An identification of any instrunent
nom nating a guardian for the mnor or
al | eged di sabl ed person or constituting a
dur abl e power of attorney;

Cross reference: Code, Estates and Trusts
Article, 813-207 (a) (2) and (5).

(6) |If a guardian or conservator has
been appointed for the alleged disabl ed
person in anot her proceedi ng, the nane and
address of the guardian or conservator and
the court that appointed the guardian or
conservator. |If a guardianship or
conservatorshi p proceedi ng was previously
filed in any other court, the nane and
address of the court, the case number, if
known, and whether the proceeding is stil
pending in that court.
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(7) The name, age, sex, and address of
the m nor or alleged disabled person, the
nane and address of the persons with whomthe
m nor or alleged di sabl ed person resides, and
if the mnor or alleged disabled person
resides with the petitioner, the nane and
address of anot her person on whom service can
be nade;

(8) To the extent known or reasonably
ascertai nabl e, the nane, address, telephone
nunber, and nature of interest of all
i nterested persons and all others exercising
any control over the property of the estate;

(9) If the mnor or alleged disabled
person is represented by an attorney, the
nane, address, and tel ephone nunber of the
attorney.

(10) The nature, value, and |ocation of
the property of the mnor or alleged disabled
per son;

(11) A brief description of all other
property in which the mnor or alleged
di sabl ed person has a concurrent interest
with one or nore individuals;

(12) A statement that the exhibits
required by section (d) of this Rule are
attached or, if not attached, the reason that
they are absent; and

(13) A statement of the relief sought.
(d) Required Exhibits

The petitioner shall attach to the
petition as exhibits (1) a copy of any
i nstrunment nom nating a guardian; (2) any
physi cian's or psychologist's certificates
required by Rule 10-202; (3) if the petition
is for the appointnent of a guardian for an
al | eged di sabl ed person who is a beneficiary
of the Departnent of Veterans Affairs, a
certificate of the Adm nistrator of that
Departnent or duly authorized representative
may be substituted in lieu of the physician's
or psychologist’s certificates in accordance
with Rule 10-202 (a)(2); and (3) (4) if the
petition is for the appoi ntnent of a guardian
for a mnor who is a beneficiary of the
Department of Veterans Affairs, a certificate
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of the Secretary of that Departnment or any
aut hori zed representative of the Secretary,
in accordance with Code, Estates and Trusts
Article, 813-802.

Source: This Rule is derived as follows:

Section (a) is derived fromforner Rule R71
a.

Section (b) is derived fromforner Rule R72
a and b.

Section (c) is in part derived fromforner
Rule R73 a and is in part new.

Section (d) is new.

Rul e 10-301 was acconpanied by the followi ng Reporter’s
Not e.

Former Rule R73 b 2 allowed the
Department of Veterans Affairs to substitute
its own internal procedures in place of the
requi renent that two physicians nmust certify
that the person who is the subject of the
guardi anship petition is disabled. At first
this provision was not carried forward when
the Fiduciary Rules were revised, but in
1998, Rule 10-202 (a)(2) was changed so that
when a guardi anship of the person of a
Department of Veterans Affairs beneficiary is
filed, a certificate of the Veterans Affairs
Adm ni strator may substitute for physician' s
certificates setting forth the fact that the
person has been rated di sabled. A request
has been nade on behal f of the Departnent of
Veterans Affairs to extend the Veterans
Adm ni strator beneficiary exception to
guar di anshi ps of the property of an all eged
di sabl ed person. This would entail a change
to Rule 10-301 (d), so that it is consistent
wi th subsection (a)(2) of Rule 10-301. The
| awyer requesting this change had i ntended
for it to be made at the tine Rule 10-202
(a)(2) was nodifi ed.

M. Sykes explained that this change was requested by the
Department of Veterans Affairs (“the Departnent”). Sone tine

ago, the Departnment had been concerned about its ability to

obtain the two professionals’ certificates as to the conpetency



or inconpetency of a veteran, as required by the Rules. The
Department has its own internal procedures for certifying
i nconpet ency, and when it asked for a substituted procedure in
the Rules, Rule 10-202 (a)(2), Certificates -- Requirenent and
Content, in guardianship of the person cases, was changed
accordingly. The Departnent is asking for conform ng | anguage in
Rul e 10-301 which pertains to guardi anship of the property.

The Vice Chair suggested that in subsection (d)(2) the
| anguage “physician’s or psychol ogi st’s” should be del eted, and
t he | anguage in subsection (d)(2) should be changed to read “any
certificates required by Rule 10-202.” M. Sykes pointed out
that ordinarily, problens do not arise. The Departnent is able
to handle the cases. |If the veterans were reasonably aware, they
could conplain. M. Hochberg inquired as to who “any interested
person” could be, but the reality is that contests do not often
ari se. Judge Kaplan renmarked that the Medical Conmittee in
Baltinmore City deci des whether a person is inconpetent, and this
has never been contested. Judge Johnson commented that in 15
years on the bench in Prince George’s County, there has never
been a contest about conpetency in a case involving the
Depart nent .

The Conmittee approved the Rule as presented.

Agenda Item 5. Consideration of a proposed anendnment to Form
Interrogatories, Form No. 8 (Personal Injury Interrogatories)

The Reporter presented FormlInterrogatories, Form No. 8, for

the Commttee' s consi derati on.
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MARYLAND RULES OF PROCEDURE
APPENDI X - FORMS

AMEND Form I nterrogatories, Form No. 8,
to change certain term nol ogy, as follows:

Form 8. Personal Injury Interrogatories.

I nterrogatories

1. Describe each injury sustained by
you as a result of the occurrence, and state
whet her the injury was tenporary or is
per manent. (Standard Personal Injury
Interrogatory No. 1.)

2. Describe all current synptons,

i disabilities, and other physical or
mental conditions that you claimare a result
of the occurrence. (Standard Personal Injury
Interrogatory No. 2.)

3. ldentify each health care provider
who has exam ned or treated you as a result
of the occurrence, and for each provider
state the date and purpose of each
exam nation or treatment. (Standard Persona
Injury Interrogatory No. 3.)

4. ldentify all hospitals or other
facilities at which you have been exam ned or
treated as a result of the occurrence, and
for each state the dates of your exam nations
or treatnents and, if you were admtted, the
dates of your adm ssions and di scharges.
(Standard Personal Injury Interrogatory No.
4.)

5. ldentify all health care providers,
ot her than those otherw se identified in your
answers, who have exam ned or treated you
during the period commencing five years
before the occurrence and extending to the
present, identify all hospitals and other
facilities at which you were exam ned or
treated, and describe the condition for which
you were exam ned or treated. (Standard
Personal Injury Interrogatory No. 5.)

6. State whether you claimpast or
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future | oss of earnings or earning capacity
as a result of the occurrence and, if so,
state for each category the anmount cl ai ned,

t he net hod by which you conputed that anount,
the figures used in that conputation, and the
facts and assunptions upon whi ch your claim
is based. (Standard Personal Injury
Interrogatory No. 6.)

7. State the anmount you reported as
earned i ncome on your federal incone tax
returns for each of the past three years and
whet her you have a copy of the returns.
(Standard Personal Injury Interrogatory No.
7.)

8. Item ze all expenses and ot her
econon ¢ damages, past and future, that you
claimare a result of the occurrence and as
to each itemclained identify the item the
amount clained for that item the nethod, if
any, by which you conmputed the anount, the
figures used in that conputation, and the
facts and assunptions upon whi ch your claim
is based. (Standard Personal Injury
Interrogatory No. 8.)

9. State whether prior or subsequent to
t he occurrence you have sustai ned any
accidental injury for which you received
medi cal care or treatnent. |[If so, describe
t he date and circunstances of the accidental
injury and identify all health care
provi ders, including hospitals and ot her
institutions, that furnished care to you.
(Standard Personal Injury Interrogatory No.
9.)

Form No. 8 was acconpani ed by the foll owi ng Reporter’s Note.
Chapter 255, Acts of 2001 (HB 678)
changes all statutory references describing a
person as “handi capped” to describing the
person as an “individual with a disability.”
The proposed anmendnent to Form 8 conforns the
Formto that term nol ogy change.
The Reporter explained that House Bill 678, enacted in 2001,
changes all statutory references to a “handi capped” person to an

“individual with a disability.” The Legislative Subcommttee
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directed that all of the Rules of Procedure be searched to find
any uses of the old termi nology. Section 2 of Form No. 8
contained the only reference that needed to be changed.

The Conmittee agreed by consensus to nake this change.
Agenda Item 6. Reconsideration of certain proposed rul es changes

concerning jury trials: Rule 2-511 (Trial by Jury), Rule 2-512
(Jury Selection), and Rule 4-312 (Jury Sel ection)

M. Johnson presented Rules 2-511 (Trial by Jury), 2-512
(Jury Selection), and 4-312 (Jury Selection) for the Conmttee’s

reconsi der ati on.

MARYLAND RULES OF PROCEDURE
TITLE 2 - AVIL PROCEDURE - CI RCU T COURT
CHAPTER 500 - TRI AL

AMEND Rul e 2-511 (b) to allow the
parties to enter into certain agreenents
concerning the deliberations and verdict of
the jury, as foll ows:

Rule 2-511. TRI AL BY JURY

(a) Right Preserved

The right of trial by jury as
guaranteed by the Maryl and Constitution and
the Maryl and Decl aration of Rights or as
provi ded by | aw shall be preserved to the
parties inviolate.

(b) Nunber of Jurors

The jury shall consist of six persons
and any alternate jurors selected in
accordance with Rule 2-512 (b). Wththe

- ! v
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Unl ess the parties otherwise agree in witing
or on the record, (1) no nore than six jurors
may deliberate, (2) the verdict shall be
unani nous, and (3) no verdict shall be taken
froma jury reduced in size to fewer than six
jurors.

(c) Separation of Jury

The court, either before or after
subm ssion of the case to the jury, nmay
permt the jurors to separate or require that
t hey be sequestered.

(d) Advisory Verdicts Disallowed

| ssues of fact not triable of right by
a jury shall be decided by the court and may
not be submtted to a jury for an advisory
verdi ct.

Cross reference: Rule 2-325.

Source: This Rule is derived as follows:
Section (a) is new and is derived in part
fromFRCP 38 (a).
Section (b) is derived fromformer Rule 544

and FRCP 48.

Section (c) is derived fromforner Rule 543
a 8.

Section (d) is derived fromforner Rule
517.

Rul e 2-511 was acconpani ed by the foll owi ng Reporter’s Note.

The proposed amendnent to Rule 2-511
allows the parties to agree that alternate
jurors may deliberate and participate in the
verdict. It also allows the parties to agree
to accept a verdict that is not unani nous.
Addi ti onal changes to section (b) of the Rule
are stylistic.

MARYLAND RULES OF PROCEDURE
TITLE 2 - AVIL PROCEDURE —Cl RCUI T COURT
CHAPTER 500 - TRI AL
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AVEND Rul e 2-512 to add certain
provi sions concerning alternate jurors, to
add a new section (d) that provides for an
advance questionnaire to be conpl eted by
prospective jurors, to delete a certain
phrase concerning the identification of
jurors, and to clarify that the jury
foreperson may either be sel ected by
the court or elected by the jury, as foll ows:

Rul e 2-512. JURY SELECTI ON

(a) Challenge to the Array

A party may chall enge the array of
jurors on the ground that its nmenbers were
not sel ected, drawn, or summobned according to
| aw or on any ot her ground that woul d
di squalify the panel as a whole. A challenge
to the array shall be nmade and determ ned
before any individual juror fromthat array
i s exam ned, except that the court for good
cause may permt it to be nmade after the jury
is sworn but before any evidence is received.

(b) Alternate Jurors

The court nmay direct that one or nore
jurors be called and inpanelled to sit as
alternate jurors. Before the jury sel ection
process begins, the court shall informthe
parties, but not the prospective jurors,
which seats in the jury box will be occupied
by alternate jurors. Each alternate juror
shall be drawn in the sanme manner, have the
sane qualifications, be subject to the sane
exam nation, take the sane oath, and have the
sane functions, powers, facilities, and

privileges as a juror. |If the parties have
not agreed to allow the alternates to
del i berate, the court shall informthe jury

that only six of themw || deliberate and
participate in the verdict. The court may
disclose to the jurors which of themare
alternates either immediately follow ng the
jury sel ection process or when the jury
retires to consider its verdict. Any juror
who, before the tine the (ury—r+etires—to
constder—+ts—verdiect— juror’s service i s
conpl eted, becones or is found to be unable
or disqualified to performa juror's duty
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shal | be replaced by an alternate juror in

the order of selection. An—atternatejuror
shatH—be—dramr—n—the—sare—rranner—have—the

— Unl ess the’parties
agree otherw se, An an alternate juror who

does not replace a juror shall be—tischarged
: o . o . b

not deliberate or participate in the verdict
and shall be discharged at such tine as the
court concludes that the juror’s service is
conpl et ed.

Cross reference: See Rule 2-511 (b).
(c) Jury List

Bef ore the exam nation of jurors, each
party shall be provided with a |ist of jurors
that includes the nane, age, sex, education,
occupation, and occupation of spouse of each
juror and any other information required by
the county jury plan. Wen the county jury
pl an requires the address of a juror, the
address need not include the house or box
nunber .

(d) Advance Questionnaire

Upon the request of a party or on its
own initiative, the court may direct that
prospective jurors answer questions in
writing, under oath, before the jury
sel ection process takes place. The court may
requi re appropriate safeguards to protect
di scl osure of the identities of the
prospective jurors, including identification
of responses to the questionnaires only by
juror nunbers. Before the questions are
asked, the court shall give the parties a
reasonabl e opportunity to propose questions
to be included in the questionnaire and to
obj ect to questions proposed by another party
or the court. The responses to the
guestionnaire shall be provided to each party
before the court begins the jury selection
process. The court shall give the parties an
opportunity to be heard before it excuses a
prospective juror on the basis of a fact-
specific case-rel ated response. Except as
ot herwi se provided in this section or ordered
by the court, the responses are confidenti al
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and not available for public inspection. The
court may in its discretion determne if
costs shoul d be inposed and how t hey may be
apportioned.

Committee note: Advance questionnaires are
reconmended for use in conplex or protracted
litigation. The use of the questionnaire is
i ntended to reduce the amount of tine

requi red for the exam nation of jurors under
section (e) of this Rule and increase the
privacy of jurors who nay be reluctant to
respond to certain questions in open court.

&)y (e) Exam nation of Jurors

The court nmay permt the parties to
conduct an exam nation of jurors or nay
itself conduct the exam nation after
consi dering questions proposed by the
parties. [|If the court conducts the
exam nation, it nmay permt the parties to
suppl ement the exam nation by further inquiry
or may itself submt to the jurors additional
guestions proposed by the parties. The
jurors' responses to any exam nation shall be
under oath. Upon request of any party the
court shall direct the clerk to call the rol
of the panel and to request each juror to

stand and be identified wher—ecatHetdby narre.
te)y (f) Challenges for Cause

A party may chall enge an i ndivi dua
juror for cause. A challenge for cause shal
be nmade and determ ned before the jury is
sworn, or thereafter for good cause shown.

- (g) Additional Jurors

When the nunber of jurors of the
regul ar panel may be insufficient to allow
for selection of a jury, the court may direct
that additional jurors be sunmopned at random
fromthe qualified jury wheel and thereafter
at randomin a manner provided by statute.

o)y (h) Designation of List of Qualified
Jurors

Bef ore the exercise of perenptory
chal I enges, the court shall designate from
the jury list those jurors who have qualified
after exam nation. The nunber designated
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shall be sufficient to provide the nunber of
jurors and alternates to be sworn after
allowing for the exercise of perenptory
chal | enges. The court shall at the sane tine
prescribe the order to be followed in
selecting the jurors and alternate jurors
fromthe list.

)y (i) Perenmptory Chall enges

Each party is permtted four
perenptory chal |l enges plus one perenptory
chal l enge for each group of three or |ess
alternate jurors to be inpanelled. For
pur poses of this section, several plaintiffs
or several defendants shall be considered as
a single party unless the court determ nes
t hat adverse or hostile interests between
plaintiffs or between defendants justify
allowing to each of them separate perenptory
chal | enges not exceedi ng the nunber avail abl e
to a single party. The parties shal
si mul t aneously exercise their perenptory
chal l enges by striking fromthe |ist.

) (j) !npanelling the Jury

The jurors and any alternates to be
i npanel | ed shall be called fromthe qualified
jurors remaining on the list in the order
previ ously designated by the court and shal
be sworn. The court shall either designate a
juror as fereran foreperson or direct that
the jurors elect a foreperson.

Source: This Rule is derived as follows:
Section (a) is derived fromformer Rule 754
a and is consistent with forner Rule 543 c.
Section (b) is derived fromfornmer Rule
751 b and is consistent with forner Rule 543
b 3.

Section (c) is new.

Section (d) is new.

Section &) (e) is derived fromforner
Rul es 752 and 543 d.

Section ey (f) is derived fromformer Rule
754 b.

Section ) (g) is consistent with forner
Rul e 543 a 5 and 6.

Section gy (h) is new with exception of
the | ast sentence which is derived from
former Rule 753 b 1.

Section thy (i) is derived fromformer Rule

543 a 3 and 4.
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Section ) (j) is derived fromthe | ast
sentence of fornmer Rule 753 b 3 and forner
Rul e 751 d.

Rul e 2-512 was acconpani ed by the foll owi ng Reporter’s Note.

The Trial Subcommttee is recomrendi ng
that Rules 2-512 and 4-312 be anended to add
to each Rule a provision for an advance juror
guestionnai re based on the recomendati on of
the Council of Jury Use and Managenent. One
of the questionnaire’s benefits is the
protection of privacy for potential jurors
who will be able to answer questions, which
may be of a personal nature, in witing
instead of orally in front of an entire array
of jurors. Another benefit is a reduction in
t he amount of time needed for the exam nation
of jurors under Rules 2-512 (e) and 4-312

(e).

Addi tional ly, proposed changes to
section (b) of Rule 2-512 provide that if
alternate jurors are inpanelled, the court
may di sclose to the jury panel which of them
are alternates either inmmediately follow ng
their selection or when the jury retires to
consider its verdict. The Subconmttee
believes that allowing flexibility as to when
the judge tells the jurors which of themare
alternates is preferable to establishing a
point in time fromwhich there can be no
deviation. The Subconmittee al so proposes a
change as to when an alternate juror iIs
di scharged, allowi ng the judge to keep the
alternates as such until all of the jurors
have been discharged. |If, for exanple, in a
case in which punitive danages may be
awar ded, one of the original jurors becones
ill and is unable to serve during the
punitive danage phrase of the case, the
alternate woul d be available to serve in
pl ace of that juror.

A proposed anendnment to section (d)
(relettered section (e)) allows jurors to be
identified by a nethod other than the juror’s
nane during a roll call.

A proposed anendnment to current section
(i) (relettered section (j)) nakes clear that
the jury foreperson may be either sel ected by
the court or elected by the jury.
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The above recommendations of the Trial
Subconmittee concerning alternate jurors are
intended only as an interimneasure. The
Subconmi ttee believes that the concept of the
“alternate juror” should be elimnated in
civil cases and that all jurors who have not
been excused from service during trial or
del i beration by the court for good cause
shoul d participate in the verdict. The
Subcomm ttee strongly endorses the proposed
anmendnents to Rules 2-511 and 2-512
concerning alternate jurors that were
presented to the Rules Committee at its My
2001 neeting and woul d conformthose Rules to
federal practice (Fed. R Gv.P. 48 and
Fed.R Civ.P 47 (c)). The Subconm ttee urges
pronpt | egislative consideration of an
appropriate anmendnment to Code, Courts
Article, 88-306.

MARYLAND RULES OF PROCEDURE
TITLE 4 - CRIM NAL CAUSES
CHAPTER 300 - TRI AL AND SENTENCI NG

AVEND Rul e 4-312 to add a new section
(d) that provides for an advance
guestionnaire to be conpl eted by prospective
jurors, to delete a certain phrase concerning
the identification of jurors, and to clarify
that the jury foreperson may either be
selected by the court or elected by the jury,
as foll ows:

Rul e 4-312. JURY SELECTI ON

(a) Challenge to the Array

A party may chall enge the array of
jurors on the ground that its nmenbers were
not sel ected, drawn, or summobned according to
| aw or on any ot her ground that woul d
disqualify the panel as a whole. A challenge
to the array shall be nmade and determ ned
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before any individual juror fromthat array
i s exam ned, except that the court for good
cause may permt it to be nmade after the jury
is sworn but before any evidence is received.

(b) Alternate Jurors
(1) GCenerally

An alternate juror shall be drawn in
t he same manner, have the sane
qual i fications, be subject to the sane
exam nation, take the sanme oath, and have the
sane functions, powers, facilities, and
privileges as a juror.

(2) Capital Cases

In cases in which the death penalty
may be inposed, the court shall appoint and
retain alternate jurors as required by Code,
Article 27, 8413 (n).

(3) Non-Capital Cases

In all other cases, the court may
direct that one or nore jurors be called and
inpanelled to sit as alternate jurors. Any
juror who, before the time the jury retires
to consider its verdict, becones or is found
to be unable or disqualified to performa
juror's duty, shall be replaced by an
alternate juror in the order of selection.
An alternate juror who does not replace a
juror shall be discharged when the jury
retires to consider its verdict.

(c) Jury List

Bef ore the exam nation of jurors, each
party shall be provided with a |ist of jurors
that includes the nane, age, sex, education,
and occupation of each juror, the occupation
of each juror's spouse, and any ot her
information required by the county jury plan.
When the county jury plan requires the
address of a juror, the address shall be
limted to the city or town and zip code and
shall not include the juror's street address
or box nunber, unless otherw se ordered by
the court.

(d) Advance Questionnaire
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The court may, and in cases in which
the death penalty may be i nposed shall
direct that advance questionnaires be sent to
prospective jurors answer questions in
writing, under oath, before the jury
sel ection process takes place. The court may
requi re appropriate safeguards to protect
di scl osure of the identities of the
prospective jurors, including identification
of responses to the questionnaires only by
juror nunbers. Before the questions are
asked, the court shall give the parties a
reasonabl e opportunity to propose questions
to be included in the gquestionnaire and to
obj ect to questions proposed by another party
or the court. The responses to the
guestionnaire shall be provided to each party
before the court begins the jury selection
process. The court shall give the parties an
opportunity to be heard before it excuses a
prospective juror on the basis of a fact-
specific case-rel ated response. Except as
ot herwi se provided in this section or ordered
by the court, the responses are confidenti al
and not available for public inspection. The
Clerk of the Court shall pay the cost of the
guesti onnaires.

Commttee note: In addition to cases in which
the death penalty may be i nposed, advance
questionnaires are reconmended for use in
conplex or nulti-defendant crimnal cases.
The use of the questionnaire is intended to
reduce the anmount of tinme required for the
exam nation of jurors under section (e) of
this Rule and increase the privacy of jurors
who nmay be reluctant to respond to certain
guestions in open court.

&)y (e) Exam nation of Jurors

The court nmay permt the parties to
conduct an exam nation of prospective jurors
or may itself conduct the exam nation after
consi dering questions proposed by the
parties. |If the court conducts the
exam nation, it nmay permt the parties to
suppl ement the exam nation by further inquiry
or may itself submt to the jurors additional
guestions proposed by the parties. The
jurors' responses to any exam nation shall be
under oath. Upon request of any party the
court shall direct the clerk to call the rol
of the panel and to request each juror to
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stand and be identified when—ecatHetdby narre.
te)y (f) Challenges for Cause

A party may chall enge an i ndivi dua
juror for cause. A challenge for cause shal
be nmade and determ ned before the jury is
sworn, or thereafter for good cause shown.

- (g) Additional Jurors

When the nunber of jurors of the
regul ar panel may be insufficient to allow
for selection of a jury, the court may direct
that additional jurors be sunmoned at random
fromthe qualified jury wheel and thereafter
at randomin a manner provided by statute.

o)y (h) Designation of List of Qualified
Jurors

Bef ore the exercise of perenptory
chal I enges, the court shall designate from
the jury list those jurors who have qualified
after exam nation. The nunber designated
shall be sufficient to provide the nunber of
jurors and alternates to be sworn after
allowing for the exercise of perenptory
chal I enges pursuant to Rule 4-313. The court
shall at the sanme time prescribe the order to
be followed in selecting the jurors and
alternate jurors fromthe |ist.

)y (i) Inpanelling the Jury

The jurors and any alternates to be
i npanel |l ed shall be called fromthe qualified
jurors remaining on the list in the order
previ ously designated by the court and shal
be sworn. The court shall either designate a
juror as fereran foreperson or direct that
the jurors elect a foreperson.

Source: This Rule is derived as follows:

Section (a) is derived fromformer Rule 754
a.

Section (b) is derived fromformer Rule 754
b.

Section (c) is new.

Section (d) is new.

Section &)y (e) is derived fromformer Rule
752.

Section ey (f) is derived fromformer Rule
754 b.
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Section ) (g) is new.
Section gy (h) is derived fromformer Rule
753 b 1.
Section thy (i) is derived fromformer Rule
d.

751 ¢ and

Rul e 4-312 was acconpani ed by the foll owi ng Reporter’s Note.
The Trial Subconmittee recomends the
addi ti on of proposed new section (d) to Rule
4-312 for the reasons stated in the first
par agraph of the Reporter’s Note to the
proposed anmendnent to Rule 2-512.
Additionally, a proposed anendnent to
section (d) (relettered section (e)) allows
jurors to be identified by a nethod ot her
than the juror’s nane during a roll call and
a proposed anendnent to current section (h)
(relettered section (i)) makes clear that the
jury foreperson may either be selected by the
court or elected by the jury.
M. Johnson said that at the May 2001 neeting, the Conmttee
di scussed sone of the Rules relating to jurors. The Trial
Subconmi ttee nodified section (b) of Rule 2-511 based on that
di scussion. The concern is the wording of Code, Courts Article,
88- 306, which provides that a jury shall consist of six jurors.
Because of the | anguage of the statute, the Rule cannot provide
that alternates are to be included in the jury. M. Brault had
suggested that one approach could be for the statute to be
changed to conformto the District of Colunbia approach, which
provides for nine jurors and no alternates. At |east six have to
remain to deliberate and reach a verdict. M. Ml oney had
poi nted out at the May neeting that the change to the Rule
proposed at that neeting violates the statute, and any change
nmust be made by the legislature. The Rules Conmittee’s viewis

that the legislature should be asked to anend the statute to
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conformit to the Maryland Constitution which provides in Article

5 of the Declaration of Rights that a jury nust consist of “at

| east six” jurors. M. Brault had stated that his preference is
for a return to the 12-person jury. This is in accordance with
the view of the Anerican College of Trial Lawers.

The Vice Chair asked how long the District of Colunbia has
been using 9-person juries, and M. Brault replied that it has
been that way for three to five years. M. Johnson comrented
that the Trial Subcommttee did not recommend nine jurors, but
recommended that the alternates could remain. The Subconmttee
noted that the statute was different than the Decl aration of
Rights. In practice, alternates have been allowed to participate
in deliberations by agreenent of the parties. This results in
jurors feeling good about their jury service. The Rule in the
neeting materials conforns to the suggestions at the My
di scussi on, which included a direction not to circunvent the
statute. The Chair said that he had spoken with sone circuit
court judges on this issue. The Honorable Robert Cahill of the
Circuit Court for Baltinmore County had sent a letter to the Rules
Comm ttee regarding an alternate juror who was unhappy about
bei ng excused before deliberations. On the other hand, the
Honor abl e Janes Smith of the Grcuit Court for Baltinore County
menti oned a case in which alternates who had the opportunity to
deliberate stated that they would prefer to go hone.

M . Johnson pointed out that in the discussion of Rule 2-
512, the Committee considered when to identify the alternates as

alternates. |If they are told at the beginning of the case that
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they are alternates, they may not pay attention during the trial.
If they find out at the end of the case and do not deliberate,
they may be angry. Different judges have different practices
concerning the alternates. The Subcommttee proposal is set out
in section (b) of Rule 2-512. M. Brault questioned whether the
di scussi on should be tabled to see if the |egislature takes any
action. The Reporter said that the proposed anmendnents to the
jury trial rules that were transmtted to the Court of Appeal s by
the 141%" Report, dated QOctober 26, 1998, were noncontroversial.
They were remanded to the Conmittee for its reconsideration after
the Council on Jury Use and Managenent issued its report. That
Report was issued April 12, 2000, and the Conmittee has
considered it. She suggested that the Rules not be del ayed
further. The Vice Chair expressed her opposition to sending the
Rul es back to the Court of Appeals until after the |egislature
has considered the matter.

Judge Hel l er expressed the opinion that the version of the
Rules in today’'s neeting materials is preferable to the version
of the Rules currently in effect. It should be up to the Court
of Appeals, not the legislature, to decide these issues. M.
Johnson noted that at the May neeting, the vote on the Rul es was
very close, nine to eight. The Conmttee is concerned that the
Rul e not interfere with the legislative intent. The Chair said
that the Commttee can send to the legislature a draft of a Rule
that provides for all of the jurors who are alternates and were
present throughout the trial to deliberate, and ask the

| egi slature whether it prefers a jury of six or if the Rule can
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be changed to provide that the jury will consist of the nunber of
jurors present at the end of the trial. The legislature can
determine if it wishes to change the statute.

M. Brault remarked that his understanding was that the
concept of alternates would be elimnated. M. Johnson responded
that in its original proposals that were considered at the My
2001 neeting, the Subcommttee elimnated the concept of
alternates. A certain nunber of jurors would be seated, and the
verdi ct would be taken fromno less than six jurors. The
Reporter explained that that proposed Rul e change had been based
on Fed.R Civ.P. 48 and portions of Fed. R Gv.P. 47 (c). M.
Johnson added that although the concept of alternates had been
renoved fromthe Rule, the Subconm ttee added it back in,
foll owi ng the discussions at the May neeti ng.

The Chair said that Rule 2-511 is consistent with the
Maryl and Constitution and the statute. M. Brault renarked that
the Rul e does not address the problem of an incapacitated juror
who has to | eave the deliberations. The Chair pointed out that
Rul e 4-312, Jury Selection, refers to Code, Article 27, 8413 (m
whi ch provides a procedure for alternates when a death penalty
case is being tried, and he suggested that this statute may
provi de sonme gui dance for Rule 2-511. M. Johnson conmented that
in asbestos trials in Baltinore City, alternates are held in
abeyance until a certain stage of the trial is reached. Judge
McAul i ffe added that once the second stage of an asbestos trial
is reached, an alternate cannot be used to replace a juror. M.

Johnson responded that the proposed changes to Rule 2-512 take
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care of this. Judge McAuliffe observed that if nore than the
appropriate nunber of jurors are available for the deliberation,
sone can be excused.

Judge Hel l er questioned whether the jury provisions in the
Crimnal Rules could be nodified simlarly. The Reporter noted
that this would require an anendnent to the Maryl and
Constitution. M. Bowen suggested that the | egislature should be
infornmed as to the problemof losing jurors during the
deli berations. The Vice Chair expressed the opinion that a
| arger jury better reflects a cross-section of society. The
Chair suggested that the |egislature should be asked to change
the statute, so the Rules will not supersede the statute. Drafts
of aletter to the legislature will be avail able at the Septenber
Rules Commttee neeting. He stated that Rule 2-512 woul d be held
until the legislature takes action.

M. Bowen pointed out that there is a typographical error in
the first sentence of Rule 4-312 (d). The third Iine should
provi de that the questions shall be answered in witing under
oath. M. Johnson noted that the cost issue was handl ed by
providing that the clerk of the court should pay for the cost of
the questionnaires. Judge M ssouri had said that the
guestionnaires are used in death penalty cases, and there is sone
noney avail able fromthe counties to pay for this. The Reporter
poi nted out that section (d) of Rule 4-312 was intended to
conformto section (d) of Rule 2-512. The Vice Chair said that
the Style Subconmmttee will check the two provisions for

consi stency.
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M. Titus cormented that at the May neeting, he had
suggested that in the first sentence of section (d) of Rule 4-
312, the word “sent” should be changed to the word “submtted.”

It may be appropriate to hand the questionnaires to the jurors on
the day of trial. This change in wording elimnates the idea
that the questionnaires nmust be nailed to the jurors before the
trial date. The Reporter responded that the Commttee had agreed
with this suggestion, and that the Style Subconmittee will review
t he | anguage. The Conmittee approved the substance of Rule 4-
312. The Chair stated that Rules 2-511 and 2-512 will be
reconsi der ed.

The Reporter said that the Report of the Trial Subconmttee
concerning Rule 2-541 is included in the neeting naterials as an

Information Item The Report reads as foll ows:
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REPORT OF THE TRI AL SUBCOW TTEE
CONCERNI NG RULE 2- 541

By Rules Order dated June 6, 2000,
effective Cctober 1, 2000, the Court of
Appeal s adopted the foll owi ng amendnent to
subsection a 2 of Rule 9-207 (Referral of
Matters to Masters):

(2) By Order on Agreenent of
the Parties.

[On notion of any party or on its
own initiative] By agreement of the
parties, [the court, by order, may
refer to a master] any other matter
or issue arising under this Chapter
that is not triable of right before
a jury may be referred to the
master by order of the court.

This provision was carried forward and
renunbered Rule 9-208 (a)(2) in the revision
of Title 9, Chapter 200 that was adopted by
the Court by Rules Order dated March 5, 2001
effective July 1, 2001

During its consideration of this change,
the Rules Commttee observed that the
conpar abl e subsection of Rule 2-541 (Masters)
reads as follows:

(b) Referral of Cases

(2) On notion of any party or
onits own initiative, the court,
by order, may refer to a master any
other matter or issue not triable
of right before a jury.

The Committee directed that the Trial
Subconmm ttee consi der whet her Rul e 2-541
(b)(2) should be anended to conformto Rule
9-208 (a)(2), that is, to allowthe court to
refer a matter to a master under Rule 2-541
(b)(2) only if the parties agree to the
referral
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The Trial Subconmttee reconmends no
change to Rule 2-541 (b)(2). The
Subconmittee believes that it is inportant
for the court to retain the authority to
order referral of matters to a master on the
court’s own initiative, with or without the
agreenent of the parties. This authority is
particularly inportant when the subject
matter of the litigation involves conpl ex
technical or financial matters or highly
esoteric issues. Additionally, the
Subconmittee notes that Rule 2-541 (b)(2) is
parallel to the first sentence of section (b)
of Rules 2-542 (Exam ners) and 2-543
(Audi tors), which provides for the
appoi ntment of exam ners and auditors on the
court’s own initiative and should continue to
do so.

The Subcommittee had been asked whet her subsection (b)(2)
shoul d be confornmed to Rule 9-208 (a)(2) allowing the court to
refer a matter to a naster only if the parties agree to the
referral. The Vice Chair stated that she strongly disagreed with
the Subcommittee report. The way the Rule is witten now, in
theory, the court could send the entire case to a master to be
tried. She noved that the Rule be anmended to require the
agreenent of the parties.

The Chair said that the role of masters is in transition,
and the Court of Appeals is considering what that role should be
in the future. He asked if there was a second to the Vice
Chair’s notion to anmend Rule 2-541 (b)(2), and there was no
second. The Vice Chair commented that the Commttee should
informthe Court of Appeals that Rule 2-541 is not being changed.
The Rul es prohibit the transfer of an entire donestic case to a
master wi thout the consent of the parties, but in all other areas

of the law, the entire case could be sent to a naster. Judge
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M ssouri responded that this has not been the practice.

Throughout the state, when a judge appoints a special naster, it
is for a specific purpose. The Vice Chair reiterated her concern
that the Rule as it is currently worded pernmits the transfer of
the entire case. M. Qgletree remarked that if it has not
happened up until now, it probably will not.

The Chair adjourned the neeting.
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