N THE COURT OF APPEALS OF MARYLAND

RULES ORDER

This Court's Standing Comrittee on Rules of Practice and
Procedure having submtted its One Hundred Forty-Fourth Report
to the Court recomrendi ng adopti on of proposed new Rule 1.17
and anendnments to Rules 5.4, 5.6, and 7.2 of the Maryl and
Lawyers’ Rul es of Professional Conduct, a proposed revision of
Title 16, Chapter 700, and a proposed anmendnent to Rul e 16-
811, all as set forth in that Report published in the Mryl and
Regi ster, Vol. 26, |Issue 9, pages 677-724 (April 23, 1999);

and

This Court having considered at a public hearing, notice
of which was posted as prescribed by law, all of the proposed
rul es changes, together with the comments received, it is this

1st day of Cctober, 1999,

ORDERED, by the Court of Appeals of Maryland, that new

Rule 1.17 and the anendnents to Rules 5.4, 5.6, and 7.2 of the



Maryl and Lawyers’ Rul es of Professional conduct be, and they
are hereby, adopted in the form previously published; and it

is further

ORDERED t hat the proposed revision of Title 16, Chapter
700 and the proposed anendnent to Rule 16-811 be, and they are
hereby reconmtted to the Standing Commttee on Rul es of
Practice and Procedure for further study and the devel opnent
of alternative proposals that would reduce fromtwo to one the
nunber of evidentiary hearings to which an attorney who is the
subj ect of disciplinary proceedings nay be entitled; and it is

further

ORDERED t hat the rul es changes hereby adopted by this
Court shall govern the courts of this State and all parties
and their attorneys in all actions and proceedi ngs, and shal
take effect and apply to all actions comrenced on or after
January 1, 2000, and insofar as practicable to all actions

then pending; and it is further



ORDERED that a copy of this Order be published in the
next issue of the Maryl and Register.

/s/ Robert M Bell

Robert M Bel |

/sl John C. Eldridge

John C. Eldridge

/sl Lawrence F. Rodowsky

* Lawr ence F. Rodowsky

/s/ Ilrma S. Raker

* lrma S. Raker

/s/ Alan M WI ner

Alan M W/ ner

/s/ Dale R Cathell

Dale R Cathell

/s/ denn T. Harrell, Jr.

denn T. Harrell, Jr.

* Judge Rodowsky and Judge Raker did not vote in favor of
that portion of the Rules Order recommtting to the Rul es
Commttee for further study the revision of Title 16, Chapter
700 and the proposed anmendnent to Rule 16-811.

Filed: October 1, 1999
/sl Al exander L. Cumm ngs

Cerk
Court of Appeals of Maryl and



MARYLAND RULES OF PROCEDURE
APPENDI X: THE MARYLAND LAWYERS RULES OF PROFESSI ONAL CONDUCT

CLI ENT- LAWER RELATI ONSHI P

ADD new Rule 1.17 as foll ows:

Rule 1.17. Sal e of Law Practi ce.

(a) Subject to paragraph (b), a law practice, including

goodwi I I, may be sold if the follow ng conditions are
sati sfied:

(1) Except in the case of death, disability, or
appoi ntnent of the seller to judicial office, the entire
practice that is the subject of the sale has been in existence
at least five years prior to the date of sale;

(2) The practice is sold as an entirety to another |awer
or law firm and

(3) Witten notice has been nailed to the | ast known
address of the seller's current clients regarding:

(A) the proposed sal e;

(B) the ternms of any proposed change in the fee
arrangenent ;

(C the client's right to retain other counsel, to take
possession of the file, and to obtain any funds or other
property to which the client is entitled; and

(D) the fact that the client's consent to the new
representation will be presuned if the client does not take
any action or does not otherw se object within sixty (60) days

of mailing of the notice.



(b) If a notice required by subparagraph (a)(3) is returned
and the client cannot be |ocated, the representation of that
client may be transferred to the purchaser only by an order of
a court of conpetent jurisdiction authorizing the transfer.

The seller may disclose to the court in canmera information

relating to the representation only to the extent necessary to
obtain an order authorizing the transfer.

Commttee note: The sale of a practice does not nean that the
appearance of a |lawer who is in a case will be stricken.

COMVENT

The practice of lawis a profession, not nerely a
business. Cients are not conmmodities that can be purchased
and sold at will. Pursuant to this Rule, when a | awyer or an
entire firmceases to practice and another |lawer or firm
takes over the representation, the selling | awer or firm may
obtai n conpensation for the reasonabl e value of the practice
as may withdrawing partners of law firns. See Rules 5.4 and
5.6

Term nation of Practice by the Seller.-- The requirenent
that all of the private practice be sold is satisfied if the
seller in good faith nmakes the entire practice avail able for
sale to the purchaser. The fact that a number of the seller's
clients decide not to be represented by the purchaser but take
their matters el sewhere does not therefore result in a
violation. The purchase agreenent for the sale of a | aw
practice nmay allow for restrictions on the scope and tine of
the seller's reentry into practice.

Single Purchaser.-- The Rule requires a single purchaser.
The prohibition agai nst pieceneal sale of a practice protects
those clients whose matters are |ess lucrative and who m ght
find it difficult to secure other counsel if a sale could be
limted to substantial fee-generating matters. The purchaser
is required to undertake all client matters in the practice,
subject to client consent. |f, however, the purchaser is
unabl e to undertake all client matters because of a conflict
of interest in a specific matter respecting which the
purchaser is not permtted by Rule 1.7 or another rule to
represent the client, the requirement that there be a single
purchaser is neverthel ess satisfied.

Client Confidences, Consent and Notice.-- Negotiations
bet ween sell er and prospective purchaser prior to disclosure



of information relating to a specific representation of an
identifiable client no nore violate the confidentiality

provi sions of Mddel Rule 1.6 than do prelimnary discussions
concerning the possi bl e association of another | awer or
nmergers between firnms, with respect to which client consent is
not required. Providing the purchaser access to client-
specific information relating to the representation and to the
file, however, requires client consent. The Rule provides
that before such information can be disclosed by the seller to
the purchaser, witten notice of the contenpl ated sal e nust be
mailed to the client. The notice nust include the identity of
t he purchaser and any proposed change in the terns of future
representation, and nust tell the client that the decision to
consent or nmake other arrangenents nust be nade within 60
days. If nothing is heard fromthe client within that tine,
consent to the new representation is presuned.

A lawer or law firmceasing to practice cannot be
required to remain in practice because sone clients cannot be
gi ven actual notice of the proposed purchase. Since these
clients cannot thensel ves consent to the new representati on or
direct any other disposition of their files, the Rule requires
an order froma court having jurisdiction authorizing their
transfer or other disposition. The Court can be expected to
det erm ne whet her reasonable efforts to |locate the client have
been exhausted, and whether the absent client's legitimte
interests will be served by authorizing the transfer of the
file so that the purchaser may continue the representation.
Preservation of client confidences requires that the petition
for a court order be considered in canera.

Al'l the elenents of client autonony, including the
client's absolute right to discharge a | awer and transfer the
representation to another, survive the sale of the practice.
Additionally, the transfer of the practice does not operate to
change the attorney-client privilege.

O her Applicable Ethical Standards.-- Lawyers participating
in the sale of a law practice are subject to the ethica
standards applicable to the invol venent of another |awer in
the representation of a client. These include, for exanple,
the seller's obligation to exercise conpetence in identifying
a purchaser qualified to assune the practice and the
purchaser's obligation to undertake the representation
conpetently (see Rule 1.1); the obligation to avoid
di squalifying conflicts, and to secure client consent after
consultation for those conflicts which can be agreed to (see
Rule 1.7); and the obligation to protect information rel ating
to the representation (see Rules 1.6 and 1.9).

| f approval of the substitution of the purchasing
attorney for the selling attorney is required by the rules of
any tribunal in which a matter is pending, that approval nust
be obtai ned before the matter can be included in the sale (see



Rule 1.16).

Applicability of the Rule.-- This Rule applies to the sale
of a law practice by representatives of a deceased or disabl ed
| awyer, or one who has di sappeared. Thus, the seller may be
represented by a non-lawer representative not subject to
these Rules. Since, however, no |lawer may participate in a
sale of a |law practice which does not conformto the
requirenents of this Rule, the representatives of the seller
as well as the purchasing | awer can be expected to see to it
that they are net.

Adm ssion to or retirenent fromlaw partnership or
pr of essi onal association, retirenment plans and simlar
arrangenents, and a sale of tangible assets of a | aw practi ce,
do not constitute a sale or purchase governed by this Rule.

This Rul e does not apply to the transfers of I egal
representation between | awers when such transfers are
unrelated to the sale of a practice. This Rule does not
prohibit an attorney fromselling his or her interest in a |law
practice.



MARYLAND RULES OF PROCEDURE
APPENDI X: THE MARYLAND LAWYERS RULES OF PROFESSI ONAL CONDUCT

LAW FI RM5 AND ASSOCI ATI ONS

AMEND Rule 5.4 for consistency with new Rule 1.17, as

foll ows:

Rule 5.4. Professional |Independence of a Lawyer.

(a) A lawer or law firmshall not share legal fees with a
nonl awyer, except that:

(1) an agreenment by a lawer with the lawer's firm
partner, or associate may provide for the paynent of noney,
over a reasonable period of tinme after the lawer's death, to
the lawer's estate or to one or nore specified persons;

(2) a lawyer who purchases the practice of a | awer who

i s deceased or disabled or who has di sappeared may, pursuant

to the provisions of Rule 1.17, pay the purchase price to the

estate or representative of the | awyer.

[(2)] (3) a lawyer who undertakes to conplete unfinished
| egal business of a deceased | awyer may pay to the estate of
the deceased | awer that proportion of the total conpensation
which fairly represents the services rendered by the deceased
| awyer; and

[(3)] (4 a lawyer or law firmmay include nonl awyer
enpl oyees in a conpensation or retirenent plan, even though
the plan is based in whole or in part on a profit-sharing
arrangenent .

(b) A lawyer shall not forma partnership with a nonl awer



if any of the activities of the partnership consist of the
practice of |aw

(c) A lawer shall not permt a person who recomends,
enpl oys, or pays the lawer to render |egal services for
another to direct or regulate the | awer's professional
judgnent in rendering such | egal services.

(d) A lawyer shall not practice with or in the formof a
pr of essi onal corporation or association authorized to practice
law for a profit, if:

(1) a nonlawer owns any interest therein, except that a
fiduciary representative of the estate of a |awer may hold
the stock or interest of the | awer for a reasonable tine
during adm ni stration;

(2) a nonlawyer is a corporate director or officer
t hereof; or

(3) a nonlawer has the right to direct or control the

prof essi onal judgnment of a | awyer.

COMVENT

The provisions of this Rule express traditional
limtations on sharing fees. These |limtations are to protect
the | awyer's professional independence of judgnent. \Were
soneone other than the client pays the |lawer's fee or salary,
or recommends enpl oynment of the |awyer, that arrangenent does
not nodify the |lawer's obligation to the client. As stated
i n paragraph (c), such arrangenents should not interfere with
the | awyer's professional judgnent.

Code Conparison.-- DR 3-102 (A) provides that "A |l awer or
law firmshall not share legal fees with a nonl awer "
DR3-103 (A) provides that "A lawer shall not forma
partnership with a nonlawer if any of the activities of the
partnership consist of the practice of law." DR 5-107 (B)
provi des that "A |l awer shall not permt a person who
recommends, enploys, or pays himto render |egal services for
another to direct or regulate his professional judgnment in



renderi ng such | egal services." DR5-107 (C) provides that "A
| awyer shall not practice with or in the formof a

pr of essi onal corporation or association authorized to practice
law for a profit, if: (1) A nonlawer owns any interests
therein, except that a fiduciary representative of the estate
of a lawer may hold the stock or interest of the |awer for a
reasonable tine during admnistration; (2) a nonlawer is a
corporate director or officer thereof; or (3) a nonlawer has
the right to direct or control the professional judgnent of
the lawer." EC 5-24 states that "A |l awer should not
practice with or in the formof a professional |egal
corporation, even though the corporate formis permtted by
law, if any director, officer, or stockholder of it is a

nonl awyer. Al though a | awer may be enpl oyed by a busi ness
corporation with nonlawers serving as directors or officers,
and they necessarily have the right to make deci sions of

busi ness policy, a |lawer nust decline to accept direction of
hi s professional judgnment fromany |ayman. Various types of

| egal aid offices are adm ni stered by boards of directors
conposed of | awers and |laynen. A |lawer should not accept
enpl oyment from such an organi zati on unl ess the board sets
only broad policies and there is not interference in the

rel ati onship of the |awer and the individual client her
serves. Were a |lawer is enployed by an organi zation, a
witten agreenent that defines the relationship between him
and the organi zation and provides for his independence is
desirable since it my serve to prevent m sunderstanding as to
their respective roles. Al though other innovations in the
means of supplying | egal counsel may devel op, the
responsibility of the lawer to maintain his professional

i ndependence renai ns constant...."



MARYLAND RULES OF PROCEDURE
APPENDI X: THE MARYLAND LAWYERS RULES OF PROFESSI ONAL CONDUCT

LAW FI RM5 AND ASSOCI ATI ONS

AMEND Rule 5.6 for consistency with new Rule 1.17, as

foll ows:

Rule 5.6. Restrictions on Right to Practice.

A | awyer shall not participate in offering or making:
(a) a partnership or enploynent agreenent that restricts
the rights of a lawer to practice after term nation of the
rel ati onshi p, except an agreenent concerning benefits upon
retirement; or
(b) an agreenent in which a restriction on the | awer's
right to practice is part of the settlenment of a controversy

bet ween private parties.

COMVENT

An agreenent restricting the right of partners or
associates to practice after leaving a firmnot only limts
their professional autonomy but also limts the freedom of
clients to choose a | awer. Paragraph (a) prohibits such
agreenent except for restrictions incident to provisions
concerning retirenment benefits for service with the firm

Par agraph (b) prohibits a | awer from agreeing not to
represent other persons in connection with settling a claimon
behal f of a client.

This Rul e does not apply to prohibit restrictions that
may be included in the ternms of the sale of a | aw practice
pursuant to Rule 1.17.

Code Conparison.-- Rule 5.6 is substantially simlar to DR
2-108.



MARYLAND RULES OF PROCEDURE
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| NFORVATI ON ABOUT LEGAL SERVI CES

AMEND Rule 7.2 for consistency with new Rule 1.17, as

foll ows:

Rule 7.2. Adverti sing.

(a) Subject to the requirenents of Rules 7.1 and 7.3 (b), a
| awyer may advertise services through public nedia, such as a
tel ephone directory, |egal directory, newspaper or other
periodi cal, outdoor, radio or television advertising, or
t hrough conmuni cati ons not involving in person contact.

(b) A copy or recording of an advertisenent or such other
comuni cation shall be kept for at |least three years after its
| ast dissem nation along with a record of when and where it
was used.

(c) A lawer shall not give anything of value to a person
for reconmmending the | awyer's services, except that a | awer
may pay the reasonable cost of advertising or witten
communi cation permtted by this Rule, [and] may pay the usual
charges of a not-for-profit |awer referral service or other

| egal service organi zation, and may pay for a | aw practice

pur chased in accordance with Rule 1.17.

(d) Any commruni cation made pursuant to this Rule shal
i nclude the nane of at |east one | awer responsible for its
content.

(e) An advertisenment or conmunication indicating that no



fee will be charged in the absence of a recovery shall also
di scl ose whether the client will be liable for any expenses.

Cross reference.-- Maryland Rul e of Professional Conduct 1.8
(e).

(f) A lawyer, including a participant in an adverti sing
group or lawer referral service or other programinvol ving
comuni cati ons concerning the | awer's services, shall be
personal |y responsi ble for conpliance with the provisions of
Rules 7.1, 7.2, 7.3, 7.4, and 7.5 and shall be prepared to

substanti ate such conpli ance.

COVMENT

To assist the public in obtaining | egal services, |awers
shoul d be allowed to nake known their services not only
t hrough reputati on but al so through organi zed information
canpaigns in the formof advertising. Advertising involves an
active quest for clients, contrary to the tradition that a
| awyer should not seek clientele. However, the public's need
to know about | egal services can be fulfilled in part through
advertising. This need is particularly acute in the case of
per sons of noderate neans who have not made extensive use of
| egal services. The interest in expanding public information
about | egal services ought to prevail over considerations of
tradition. Nevertheless, advertising by |awers entails the
risk of practices that are m sleading or over-reaching.

This Rule permts public dissem nation of information
concerning a lawer's nane or firmnanme, address and tel ephone
nunber; the kinds of services the lawer will undertake; the
basis on which the layer's fees are determ ned, including
prices for specific services and paynent and credit
arrangenments; a lawer's foreign | anguage ability; names of
clients regularly represented; and other information that
m ght invite the attention of those seeking | egal assistance.

Questions of effectiveness and taste in advertising are
matters of specul ati on and subjective judgnent. Sone
jurisdictions have had extensive prohibitions against
tel evi sion advertising, against advertising going beyond
specified facts about a | awer, or against "undignified"
advertising. Television is now one of the nost powerful nedia
for getting information to the public, particularly persons of
| aw and noderate i nconme; prohibiting television adverti sing,



therefore, would inpede the flow of information about | egal
services to many sectors of the public. Limting the
information that may be advertised has a simlar effect and
assunes that the bar can accurately forecast the kind of
information that the public would regard as rel evant.

Neither this Rule nor Rule 7.3 prohibits comuni cations
aut horized by |aw, such as notice to nenbers of a class in
class action litigation.

Paragraph (a) permts conmunication by nmail to a specific
i ndi vidual as well as general nmailings, but does not permt
contact by tel ephone or in person delivery of witten materi al
except through the postal service or other delivery service.

Record of advertising.-- Paragraph (b) requires that a
record of the content and use of advertising be kept in order
to facilitate enforcenment of this Rule. It does not require

that advertising be subject to review prior to dissen nation.
Such a requirenent woul d be burdensone and expensive relative
to its possible benefits, and may be of doubtful
constitutionality.

Paying others to recormend a | awyer.-- A lawer is
allowed to pay for advertising permtted by this Rule and for
t he purchase of a |law practice in accordance with the
provisions of Rule 1.17, but otherwise is not permtted to pay
anot her person for channeling professional work. This
restriction does not prevent an organi zati on or person other
than the | awer from advertising or recommendi ng the |awer's
services. Thus, a legal aid agency or prepaid | egal services
plan may pay to advertise |l egal services provided under its
auspi ces. Likewi se, a |lawer may participate in not-for-
profit |awer referral prograns and pay the usual fees charged
by such prograns. Paragraph (c) does not prohibit paying
regul ar conpensation to an assistant, such as a secretary, to
prepare conmmuni cations permtted by this Rule.

Responsibility for conpliance.-- Every |awer who
participates in conmunications concerning the | awer's
services is responsible for assuring that the specified Rul es
are conplied with and nust be prepared to substantiate
conpliance wth those Rules. That may require retaining
records for nore than the three years specified in paragraph
(b) of this Rule.

Code Conparison.-- Rule 7.2 (a) has no counterpart in the
Maryl and Di sci plinary Rules, which spoke in terns of what
advertising is prohibited rather than in ternms of what is
permtted. DR 2-103 (B) prohibits a | awer fromreconmendi ng
to a nonl awer the enploynent of the | awer, "his partner
or associate,"” except for "commercial advertising which
conplies with DR 2-101." DR 2-103 (A). See also DR 2-104
(A). This could have been construed as prohibiting all direct



mai | i ngs seeking | egal enpl oynent sent to those known to need
| egal services in specific matters. Such direct nailings are
specifically permtted by Rule 7.2 (a), but are subject to
Rule 7.3 (b) as well as Rule 7.1.

Wth regard to Rule 7.2 (b), DR 2-101 (D) provides that
"If the advertisenent is conmuni cated over television or radio
..., a recording of the actual transm ssion shall be retained
by the | awyer."

Wth regard to Rule 7.2 (c), DR 2-101 (B) provides that
"A | awyer shall not conpensate or give anything of value to
representatives of the press, radio, television, or other
comuni cation nediumin anticipation of or in return for
professional publicity in a news item" DR 2-103 (C) provides
that "A | awyer shall not conpensate or give anything of val ue
to a person or organization to recomend or secure his

enpl oynent ... except that he may pay the usual and reasonabl e
fees or dues charged by any of the organizations listed in DR
2-103 (D)."

(DR 2-103 (D) refers to legal aid and other |egal services
or gani zations.)

There is no counterpart to Rule 7.2 (d) in the Code.
There is no counterpart to Rule 7.2 (e) in the Code.

Rule 7.2 (f) is substantially the sanme as the | ast
par agraph of DR 2.101 (A).



