IN THE COURT OF APPEALS OF MARYLAND

RULES ORDER

This Court's Standing Commttee on Rules of Practice and
Procedure having submtted its One Hundred Forty-Ni nth Report to
the Court, recomrendi ng adopti on of proposed new Rules 16-110 and
17-109 and anmendnents to Rules 1-101, 2-124, 2-327, 2-522, 2-551,
2-601, 3-124, 3-326, 3-522, 4-252, 4-331, 4-345, 4-347, 4-407, 9-
205, 10-205, 12-208, 15-311, 16-608, 16-757, 16-811, 17-102, 17-
103, 17-104, and 17-105 and Form 4-217.1 of the Maryl and Rul es of
Procedure; Rules 4.2, 4.4, and 6.1 in Appendi x: Maryl and
Lawyers’ Rul es of Professional Conduct; and Rules 12 and 13 of
the Rul es Governing Admission to the Bar of Maryland, all as set
forth in that Report published in the Maryland Regi ster, Vol. 28,

| ssue 9, pages 856 - 881 (May 4, 2001); and

This Court having considered at open neetings, notices of
whi ch were posted as prescribed by law, all those proposed rul es

changes, together with the coments received, and nmaking certain



anendnents to the proposed rules changes on its own notion, it is

this 1st day of Novenber, 2001

ORDERED, by the Court of Appeals of Mryland, that new Rul e
17-109 be, and it is hereby, adopted in the form previously

published; and it is further

ORDERED t hat anmendnents to Rules 1-101, 2-551, 2-601, 3-326,
3-522, 4-252, 4-331, 4-407, 10-205, 12-208, 15-311, 16-757, 17-
104, and 17-105, Form 4-217.1, and Rule 13 of the Rules Governing
Adm ssion to the Bar of Maryland be, and they are hereby, adopted

in the formpreviously published; and it is further

ORDERED t hat amendnents to Rul es 2-327, 2-522, 4-345, 4-347,
9- 205, 16-608, and 17-102, Rules 4.2 and 4.4 in Appendi X:
Maryl and Lawyers’ Rul es of Professional Conduct, and Rule 12 of
the Rul es Governing Admi ssion to the Bar of Maryland be, and they
are hereby adopted in the formattached to this Oder; and it is

further

ORDERED t hat the proposed anendnment to Rule 17-103 be, and

it is hereby, rejected; and it is further



ORDERED t hat action on proposed new Rule 16-110, the
proposed anendnents to Rules 2-124, 3-124, and 16-811, and the
proposed anmendnents to Rule 6.1 in Appendi x: Mryl and Lawers’
Rul es of Professional Conduct be, and it is hereby, deferred for

further consideration by the Court; and it is further

ORDERED t hat the anmendnents to Rules 12 and 13 of the Rules
Governing Adm ssion to the Bar of Maryland shall govern the State
Board of Law Exam ners, the courts of this State, and al
applicants and petitioners for adm ssion to the Bar of this
State, and shall take effect January 1, 2002 and apply to al
applications and petitions for adm ssion to the Bar filed on or
after that date and to all applications and petitions then

pending; and it is further

ORDERED t hat all other rules changes hereby adopted by this
Court shall govern the courts of this State and all parties and
their attorneys in all actions and proceedi ngs, and shall take
effect and apply to all actions commenced on or after January 1,
2002, and insofar as practicable to all actions then pending; and

it is further



ORDERED t hat a copy of this Order be published in the next

i ssue of the Maryl and Regi ster.

Fil ed: Novenber 1
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MARYLAND RULES OF PROCEDURE
TITLE 2 - G VIL PROCEDURE--Cl RCUI T COURT

CHAPTER 300 - PLEADI NGS AND MOTI ONS

AVEND Rule 2-327 to allow a circuit court to transfer a
donestic violence action to the District Court under certain

ci rcunst ances, as foll ows:

Rul e 2-327. TRANSFER OF ACTI ON

(a) Transfer to District Court
(1) If Grcuit Court Lacks Jurisdiction
If an action within the exclusive jurisdiction of the
District Court is filed in the circuit court but the court
determnes that in the interest of justice the action should not
be dism ssed, the court nmay transfer the action to the District
Court sitting in the sane county.
(2) If Grcuit Court Has Jurisdiction -- Cenerally
Except as ot herwi se provided in subsection (a)(3) of
this Rule, ¥he the court may transfer an action within its
jurisdiction to the District Court sitting in the same county if
all parties to the action (A consent to the transfer, (B) waive
any right to a jury trial they currently may have and any ri ght
they nmay have to a jury trial following transfer to the District
Court, including on appeal from any judgnent entered, and (O

make any anmendnents to the pl eadings necessary to bring the



action within the jurisdiction of the District Court.
(3) If Grcuit Court Has Jurisdiction -- Donmestic Violence
Acti ons

(A) In an action under Code, Famly Law Article, Title 4,
Subtitle 5, after entering a tenmporary order granting ex parte
relief, a circuit court, on notion or on its own initiative, may
transfer the action to the District Court for the protective
order hearing if, after inquiry, the court finds that (i) there
is no other action between the parties pending in the circuit
court, (ii) the respondent has sought relief under Code, Famly
Law Article, Title 4, Subtitle 5 in the District Court, and
(i) inthe interests of justice, the action should be heard in
the District Court.

(B) In determ ning whether a hearing in the District Court
isin the interests of justice, the court shall consider (i) the
safety of each person eligible for relief, (ii) the convenience
of the parties, (iii) the pendency of other actions involving the
parties or children of the parties in one of the courts, (iv)
whet her a transfer will result in undue delay, (v) the services
that may be available in or through each court, and (vi) the
efficient operation of the courts.

(© The consent of the parties is not required for a
transfer under this subsection.

(D) After the action is transferred, the District Court

has jurisdiction for the purposes of enforcing and extendi ng the



tenporary ex parte order as allowed by | aw
Cross reference: See Code, Fam |y Law Article, 84-505 (c)
concerning the duration and extension of a tenporary ex parte
or der.
(b) I nproper Venue
If a court sustains a defense of inproper venue but
determnes that in the interest of justice the action should not
be dism ssed, it may transfer the action to any county in which
it could have been brought.
(c) Convenience of the Parties and Wtnesses
On notion of any party, the court may transfer any action
to any other circuit court where the action m ght have been
brought if the transfer is for the convenience of the parties and
W tnesses and serves the interests of justice.
(d) Actions Involving Compn Questions of Law or Fact
(1) If civil actions involving one or nore common questions
of law or fact are pending in nore than one judicial circuit, the
actions or any clainms or issues in the actions may be transferred
in accordance with this section for consolidated pretrial
proceedings or trial to a circuit court in which (A) the actions
to be transferred m ght have been brought, and (B) simlar
actions are pending.
(2) A transfer under this section may be nade on notion of a
party or on the transferor court's own initiative. Wen transfer
is being considered on the court's own initiative, the circuit

adm ni strative judge having adm nistrative authority over the



court shall enter an order directing the parties to show cause on
or before a date specified in the order why the action, claim or
i ssue should not be transferred for consolidated proceedi ngs.

Whet her the issue arises froma notion or a show cause order, on

the witten request of any party the circuit adm nistrative judge
shal | conduct a heari ng.

(3) A transfer under this section shall not be nade except
upon (A) a finding by the circuit adm nistrative judge having
adm ni strative authority over the transferor court that the
requi renents of subsection (d)(1) of this Rule are satisfied and
that the transfer will pronote the just and efficient conduct of
the actions to be consolidated and not unduly inconveni ence the
parties and witnesses in the actions subject to the proposed
transfer; and (B) acceptance of the transfer by the circuit
adm ni strative judge having adm nistrative authority over the
court to which the actions, clains, or issues will be
transferred.

(4) The transfer shall be pursuant to an order entered by
the circuit adm nistrative judge having adm nistrative authority
over the transferor court. The order shall specify (A) the basis
for the judge's finding under subsection (d)(3) of this Rule, (B)
the actions subject to the order, (C) whether the entire action
is transferred, and if not, which clains or issues are being
transferred, (D) the effective date of the transfer, (E) the

nature of the proceedings to be conducted by the transferee



court, (F) the papers, or copies thereof, to be transferred, and
(G any other provisions deenmed necessary or desirable to

i npl enment the transfer. The transferor court may anend the order
fromtime to tine as justice requires.

(5 (A If, at the conclusion of proceedings in the
transferee court pursuant to the order of transfer, the
transferred action has been termnated by entry of judgnent, it
shal |l not be remanded but the clerk of the transferee court shal
notify the clerk of the transferor court of the entry of the
j udgment .

(B) |If, at the conclusion of proceedings in the transferee
court pursuant to the order of transfer, the transferred action
has not been term nated by entry of judgnent and further
proceedi ngs are necessary,

(1) wthin 30 days after the entry of an order concl uding
the proceeding, any party may file in the transferee court a
nmotion to reconsider or revise any order or ruling entered by the
transferee court,

(i) if such a notion is filed, the transferee court shal
consi der and deci de the notion, and

(ti1) following the expiration of the 30-day period or, if
atinmely notion for reconsideration is filed, upon disposition of
the notion, the circuit adm nistrative judge having
adm nistrative authority over the transferee court shall enter an

order remanding the action to the transferor court.



Not wi t hst andi ng any other Rule or law, the rulings, decisions,
and orders nmade or entered by the transferee court shall be

bi ndi ng upon the transferor and the transferee courts.

Source: This Rule is derived as foll ows:
Section (a) is derived in part fromthe | ast phrase of forner
Rul e 515 a and is in part new.
Section (b) is derived fromformer Rule 317.
Section (c) is derived fromU. S.C. Title 28, 81404 (a).
Section (d) is new.



MARYLAND RULES OF PROCEDURE
TITLE 2 - A VIL PROCEDURE —ClI RCU T COURT

CHAPTER 500 - TRI AL

AMEND Rul e 2-522 to elimnate the term*“special” verdict and

to make a certain stylistic change, as foll ows:

Rul e 2-522. COURT DECI SION - JURY VERDI CT

(a) Court Decision
In a contested court trial, the judge, before or at the
time judgnent is entered, shall prepare and file or dictate into
t he record er—prepare—and—+it+e+nthe—action a brief statenent of
t he reasons for the decision and the basis of determ ning any
damages.
(b) Verdict
The verdict of a jury shall be unani nous unl ess the
parties stipulate at any tine that a verdict or a finding of a
stated majority of the jurors shall be taken as the verdict or
finding of the jury. The verdict shall be returned in open
court. Upon the request of a party or upon the court's own
initiative, the jury shall be polled before it is discharged. |If
the poll discloses that the required nunber of jurors have not
concurred in the verdict, the court may direct the jury to retire
for further deliberation or may discharge the jury.
(c) Speetat Verdict Containing Witten Findings

The court nmay require a jury to return a speetat verdict



in the formof witten findings upon specific issues. For that
pur pose, the court may use any nethod of submitting the issues
and requiring witten findings as it deens appropriate, including
t he subm ssion of witten questions susceptible of brief answers
or of witten fornms of the several special findings that m ght
properly be made under the pleadings and evidence. The court
shall instruct the jury as may be necessary to enable it to make
its findings upon each issue. |If the court fails to submt any
i ssue rai sed by the pleadings or by the evidence, all parties
wai ve their right to a trial by jury of the issues omtted unl ess
before the jury retires a party demands its subm ssion to the
jury. As to an issue omtted w thout such demand, the court may
make a finding or, if it fails to do so, the finding shall be
deened to have been made in accordance with the judgnent entered.
No party nmay assign as error the subm ssion of issues to the

jury, the instructions of the court, or the refusal of the court
to submt a requested issue unless the party objects on the
record before the jury retires to consider its verdict, stating
distinctly the matter to which the party objects and the grounds
of the objection. Upon request of any party, the court shal
recei ve objections out of the hearing of the jury.
Source: This Rule is derived as foll ows:

Section (a) replaces former Rule 18 b fromwhich it is in part
deri ved.

Section (b) is derived fromforner Rule 759 a and e and from

FRCP 48.
Section (c) is derived fromformer Rule 560 and FRCP 49 (a).



MARYLAND RULES OF PROCEDURE
TITLE 4 - CRIM NAL CAUSES

CHAPTER 300 - TRI AL AND SENTENCI NG

AMEND Rul e 4-345 to add a notice to victins provision; to
add a provision prohibiting the judge fromhearing a notion to
nodi fy or reduce a sentence unless victins and victins’
representatives have been notified; to expressly state the rights
of the defendant, the State, victins, and victins’ representatives
to be heard if a hearing is held on the notion; and to add a
certain provision concerning a statenent of the reasons for

granting the notion, as follows:

Rul e 4-345. SENTENCI NG - - REVI SORY PONER OF COURT

(a) Illegal Sentence
The court nmay correct an illegal sentence at any tine.
(b) Modification or Reduction - Tinme For
The court has revisory power and control over a sentence
upon a notion filed within 90 days after its inmposition (1) in
the District Court, if an appeal has not been perfected, and (2)
inacircuit court, whether or not an appeal has been fil ed.
Thereafter, the court has revisory power and control over the
sentence in case of fraud, m stake, or irregularity, or as
provided in section ey (e) of this Rule. The court nmay not

i ncrease a sentence after the sentence has been inposed, except



that it may correct an evident m stake in the announcenent of a
sentence if the correction is made on the record before the
def endant | eaves the courtroom follow ng the sentencing
pr oceedi ng.
(c) Notice to Victins

The State’s Attorney shall give notice to each victimand
victims representative who has filed a Crinme Victim Notification
Request form pursuant to Code, Criminal Procedure Article, 811-
104 or who has submtted a witten request to the State’s
Attorney to be notified of subsequent proceedi ngs as provi ded
under Code, Crimnal Procedure Article, 811-503 that states (1)
that a notion to nodify or reduce a sentence has been filed; (2)
that the notion has been denied without a hearing or the date,
time, and |ocation of the hearing; and (3) if a hearing is to be
hel d, that each victimor victinmis representative nmay attend and
testify.

ey (d) Open Court Hearing

The court may nodi fy, reduce, correct, or vacate a
sentence only on the record after—mnoetiee—tothe—parties—and in
open court, after hearing fromthe defendant, the State, and from
each victimor victims representative who requests an
opportunity to be heard. No hearing shall be held on a notion to
nodi fy or reduce the sentence until the court determ nes that the
notice requirenents in section (c) of this Rule have been

satisfied. |If the court grants the notion, the court ordinarily



shal |l prepare and file or dictate into the record a statenent
setting forth the reasons on which the ruling is based.
e (e) Desertion and Non-support Cases

At any tinme before expiration of the sentence in a case
i nvol vi ng desertion and non-support of spouse, children or
destitute parents, the court may nodify, reduce, or vacate the
sentence or place the defendant on probation under the terns and
conditions the court inposes.

Source: This Rule is derived fromforner Rule 774 and M D. R
774.



MARYLAND RULES OF PROCEDURE
TITLE 4 - CRIM NAL CAUSES

CHAPTER 300 - TRI AL AND SENTENCI NG

AVEND Rul e 4-347 (e)(1) to permt a judge other than the
sentencing judge to hear a violation of probation proceeding

under certain circunstances, as foll ows:

Rul e 4-347. PROCEEDI NGS FOR REVOCATI ON OF PROBATI ON

(a) How Initiated
Proceedi ngs for revocation of probation shall be initiated
by an order directing the issuance of a sunmons or warrant. The
order may be issued by the court onits own initiative or on a
verified petition of the State's Attorney or the D vision of
Parol e and Probation. The petition, or order if issued on the
court's initiative, shall state each condition of probation that
t he defendant is charged with having violated and the nature of
t he viol ation.
(b) Notice
A copy of the petition, if any, and the order shall be
served on the defendant with the sumons or warrant.
(c) Release Pendi ng Revocation Hearing
Unl ess the judge who issues the warrant sets conditions of
rel ease or expressly denies bail, a defendant arrested upon a
warrant shall be taken before a judicial officer of the District

Court w thout unnecessary delay or, if the warrant so specifies,



before a judge of the District Court or circuit court for the
pur pose of determ ning the defendant's eligibility for rel ease.
(d) Wwaiver of Counsel
The provisions of Rule 4-215 apply to proceedi ngs for
revocation of probation.
(e) Hearing
(1) Cenerally
The court shall hold a hearing to determ ne whether a
viol ation has occurred and, if so, whether the probation should
be revoked. The hearing shall be scheduled so as to afford the
def endant a reasonabl e opportunity to prepare a defense to the
charges. \Wenever practicable, the hearing shall be held before
the sentencing judge or, if the sentence was inposed by a Review
Panel pursuant to Rule 4-344, before one of the judges who was on
the panel. Wth the consent of the parties and the sentencing
j udge, the hearing may be held before any other judge. The
provi sions of Rule 4-242 do not apply to an adm ssion of
vi ol ation of conditions of probation.

Cross reference: See State v. Peterson, 315 Md. 73 (1989),
construing the third sentence of this subsection.

(2) Conduct of Hearing
The court may conduct the revocation hearing in an
i nformal manner and, in the interest of justice, may decline to
require strict application of the rules in Title 5, except those
relating to the conpetency of wi tnesses. The defendant shall be

given the opportunity to admt or deny the alleged violations, to



testify, to present wtnesses, and to cross-exanm ne the w tnesses
testifying against the defendant. |If the defendant is found to
be in violation of any condition of probation, the court shall
(A) specify the condition violated and (B) afford the defendant

t he opportunity, personally and through counsel, to nake a
statenent and to present information in mtigation of punishnent.
Cross reference: See Hersch and Cleary v. State, 317 Ml. 200
(1989), setting forth certain requirenents with respect to

adm ssions of probation violations, and State v. Fuller, 308 M.
547 (1987), regarding the application of the right to

confrontation in probation revocation proceedi ngs.

Source: This Rule is new.



MARYLAND RULES OF PROCEDURE
TITLE 9 - FAM LY LAW ACTI ONS

CHAPTER 200 - DI VORCE, ANNULMENT AND ALl MONY

AMEND Rul e 9-205 to conform section (d) to certain
anmendnents to Rule 17-102 (d), to add a certain Commttee note
followi ng section (d), and to provide that confidentiality of
nmedi ati on comruni cations under the Rule is governed by Rule

17-109, as foll ows:

Rul e 9-205. MEDI ATION OF CH LD CUSTODY AND VI SI TATI ON DI SPUTES

(d) If Agreenent
If the parties agree on sone or all of the disputed

i ssues, the nedi ator shaH—prepare—a—witten—+rerorandam may
assist the parties in making a record of the points of agreenent
and—send. The nedi ator shall provide copies of ++ any nenorandum
of points of agreenment to the parties and their attorneys for
review and signature. |If the nmenorandumis signed by the parties
as submitted or as nodified by the parties, a copy of the signed
menor andum shal | be sent to the nediator, who shall submt it to

t he court fer—whatever—action—the—court—deens—appropriate.

Committee note: It is permssible for a nediator to make a bri ef
record of points of agreenent reached by the parties during the
nmedi ati on and assist the parties in articulating those points in
the formof a witten nmenorandum so that they are clear and
accurately reflect the agreenents reached. Mediators should act
only as scribes recording the parties’ points of agreenent, and
not as drafters creating | egal nenoranda.



(f) Confidentiality

Exeept—For—arnenmorantdum-submtted—tothe—court—pursuant—to

vist+tat+oen— Confidentiality of mediation conmunications under

this Rule is governed by Rule 17-109.

Cross reference: See—tCode—Famty—tawArt+ete—S85-701—et—seqg—For

For the definition of “medi ati on comuni cati on,” see Rule 17-162

(e).



MARYLAND RULES OF PROCEDURE
TITLE 16 - COURTS, JUDGES, AND ATTORNEYS

CHAPTER 600 - ATTORNEY TRUST ACCOUNTS

AMEND Rul e 16-608 to add a new section providing for
mandatory reporting of I OLTA participation by attorneys, as

foll ows:

Rul e 16-608. | NTEREST ON FUNDS | N ATTORNEY TRUST ACCOUNTS

a. Cenerally

Any interest paid on funds deposited in an attorney trust
account, after deducting service charges and fees of the
financial institution, shall be credited and belong to the client
or third person whose funds are on deposit during the period the
interest is earned, except to the extent that interest is paid to
the Maryl and Legal Services Corporation Fund as authorized by
law. The attorney or law firmshall have no right or claimto
the interest.
Cross reference: See Rule 16-160 b 1(D) providing that certain
fees may not be deducted frominterest that otherw se would be
payable to the Maryl and Legal Services Corporation Fund.

b. Duty to Report |IOLTA Participation

Each attorney admtted to practice in Maryland shall report
annual |y information concerning all IOLTA (Interest on Lawyer

Trust Accounts) accounts, including nanme, address, |ocation, and

account nunber, on a form approved by the Court of Appeals and



mai | ed and returned annually as directed by the Court of Appeals.

Cross reference: See Code, Business Cccupations and Prof essions
Article, 810-303.

Source: Section a of this Rule is forner Rule BU3. Section b is
new.



MARYLAND RULES OF PROCEDURE
TITLE 17 - ALTERNATI VE DI SPUTE RESOLUTI ON

CHAPTER 100 - PROCEEDI NGS IN CI RCU T COURT

AMEND Rule 17-102 to add Commttee notes to sections (a)
and (b); to nodify the definitions of “arbitration,” “mediation,”
and “neutral case evaluation”; and to add a definition of

“medi ati on communi cation,” as foll ows:

Rul e 17-102. DEFI NI TI ONS

In this Chapter, the followi ng definitions apply except as
expressly otherw se provided or as necessary inplication
requires:

(a) Alternative Dispute Resolution

"Alternative dispute resolution" nmeans the process of
resolving matters in pending litigation through a settlenment
conference, neutral case evaluation, neutral fact-finding,
arbitration, mediation, other non-judicial dispute resolution
process, or conbination of those processes.
Committee note: Nothing in these Rules is intended to restrict
t he use of consensus-building to assist in the resolution of
di sputes. Consensus-building nmeans a process generally used to
prevent or resolve disputes or to facilitate decision naking,
often within a nmulti-party dispute, group process, or public
pol i cy-maki ng process. In consensus-buil ding processes, one or
nore neutral facilitators may identify and convene al
st akehol ders or their representatives and use techni ques to open
comuni cation, build trust, and enable all parties to devel op
options and determ ne nmutual |y acceptabl e sol uti ons.

(b) Arbitration



"Arbitration” neans a process in which (1) the parties
appear before one or nore inpartial arbitrators and present
evi dence and argunent supporting their respective positions, and
(2) the arbitrators render a decision in the formof an award
that- is not binding, unless the parties etherwtse agree

ot herwi se in witing,—+s—not—binding.
Comm ttee note: Under the Federal Arbitration Act, the Mryl and

Uniform Arbitration Act, at common |aw, and in common usage
out side the context of court-referred cases, arbitrati on awards
are binding unless the parties agree ot herw se.
(c) Fee-for-service
"Fee-for-service" nmeans that a party will be charged a fee
by the person or persons conducting the alternative dispute

resol uti on proceedi ng.

(d) Mediation

"Medi ati on"” neans a process in which the parties appear

befere—an—+npart+at work with one or nore inpartial nediators
who, H b . . : o i i

and wi t hout providing | egal advice, assists the parties in
reaching their own voluntary agreenment for the resolution of aH-
of—part—of—thet+ the dispute or issues in the dispute. A

nmedi ator nay identify issues and options, assist the parties or
their attorneys in,—exptore exploring the needs underlying
setttenrent—atternati-ves—and—diseuss—candi-dy—wth—thepart+es—or
thetr—attorneys—thebasts—antdpractieatt+ty—of their respective
posi tions, but—untess—theparttes—agree—otherwse- and, upon



request, record points of agreenent reached by the parties.
Wil e acting as a nediator, the nmedi ator does not engage in
arbitration, neutral case evaluation, e+ neutral fact-finding, or
ot her alternative dispute resolution processes and does not
recommend the terns of an agreenent.
(e) Mediation Comunication
“Medi ati on communi cati on” means speech, witing, or
conduct made as part of a mediation, including conmunications
made for the purpose of considering, initiating, continuing, or
reconveni ng a nedi ation or retaining a nmediator.
ey (f) Neutral Case Eval uation
"Neutral case evaluation” nmeans a process in which (1) the
parties, their attorneys, or both appear before an inpartia
person and present in summary fashion the evidence and argunents
supporting their respective positions, and (2) the inpartia
person renders an eval uation of their positions and an opinion as
to the likely outcone of the dispute or issues in the dispute if
the action is tried.
5 (g) Neutral Fact-finding
"Neutral fact-finding" neans a process in which (1) the
parties, their attorneys, or both appear before an inpartia
person and present evidence and argunents supporting their
respective positions as to particular disputed factual issues,
and (2) the inpartial person nmakes findings of fact as to those

i ssues. Unless the parties otherwise agree in witing, those



findings are not bi nding.

) (h) Settlenent Conference

"Settl ement conference" neans a conference at which the

parties, their attorneys, or both appear before an inparti al
person to discuss the issues and positions of the parties in the
action in an attenpt to resolve the dispute or issues in the
di spute by agreenent or by nmeans other than trial. A settlenent
conference may include neutral case evaluation and neutral
fact-finding, and the inpartial person may reconmend the terns of
an agreenent .

Source: This Rule is new.



MARYLAND RULES OF PROCEDURE
APPENDI X - THE MARYLAND LAWERS RULES OF

PROFESSI ONAL CONDUCT

AMEND Rule 4.2 to add to paragraph (a) a clause referring to
an exception in paragraph (b), to change the word “party” to
“person,” to add a reference to a “court order,” to add new
| anguage |isting the persons with whoma | awer may not
conmuni cate, to add new | anguage requiring a lawer to inquire if
an agent or enployee is one with whom comunication is
prohibited, to add a certain Conmttee note foll ow ng paragraph
(a), to add a new paragraph (b) providing for a | awer being
allowed to communi cate with governnent officials under certain
circunstances, and to make certain nodifications to the

commentary, as follows:

Rul e 4.2. Conmunication Wth Person Represented by Counsel.

(a) Except as provided in paragraph (b), in representing a
client, a lawer shall not communi cate about the subject of the
representation with a party person who the | awer knows te—be is
represent ed by—anether—tawer in the matter— by anot her | awyer
unl ess the | awer has the consent of the other lawer or is
aut hori zed by law or court order to do so. |If the person
represented by another |lawyer is an organization, the prohibition
extends to each of the organization's (1) current officers,

directors, and managi ng agents and (2) current agents or



enpl oyees who supervise, direct, or regularly comunicate with
the organi zation’s | awyers concerning the matter or whose acts or
om ssions in the matter may bind the organization for civil or
crimnal liability. The |awer may not communicate with a
current agent or enployee of the organi zati on unless the |awer
first has nade inquiry to ensure that the agent or enployee is
not an individual with whom comuni cation is prohibited by this
par agr aph and has di sclosed to the individual the |awer’s
identity and the fact that the | awyer represents a client who has
an interest adverse to the organi zati on.

(b) A lawer may communicate with a governnent official about
matters that are the subject of the representation if the
governnent official has the authority to redress the grievances
of the lawer's client and the | awer first makes the disclosures
specified in paragraph (a).

Committee note: The changes in the text and conmment to Rule 4.2,
i ncl udi ng substitution of the word “person” for “party” in
paragraph (a), are not intended to enlarge or restrict the extent
of perm ssible |aw enforcenment activities of governnent |awers
under applicable judicial precedent.
COVMENT

This Rule contributes to the proper functioning of the I|egal
system by protecting a person who has chosen to be represented by
a lawer in a matter agai nst possi ble overreachi ng by ot her
| awyers who are participating in the matter, interference by
those lawers with the |awer-client relationship, and the
uncounsel ed di scl osure of information relating to the
representation.

This Rul e does not prohibit conmunication with a party

person, or an enpl oyee or agent of aparty the person, concerning
matters outside the representation. For exanple, the existence

of a controversy between a—gevernrent—agencey—and—aprivateparty



or—betweerr two organi zati ons;- does not prohibit a | awyer for

ei ther from conmuni cating with nonl awyer representatives of the
ot her regarding a separate natter. Also, parties to a matter nay
communi cate directly with each other and a | awyer havi ng

i ndependent justification or |egal authorization for

comuni cating with the—eother—party a represented person is
permtted to do so. Commnteations—atthortzetd—by +Hawinetute-

Fef—e*aﬁpFer—%he—frgh%—eF—a—paf%y—%e—a—eeﬁ%fevgfsy—wkfh—a

Commruni cati ons aut horized by | aw i ncl ude conmuni cations in
the course of investigative activities of |awers representing
governmental entities, directly or through investigative agents,
before the commencenent of crimnal or civil enforcenent
proceedings if there is applicable judicial precedent hol ding
either that the activity is permssible or that the Rul e does not
apply to the activity. The term “civil enforcenent proceedi ngs”
i ncl udes adm ni strative enforcenent proceedi ngs. Except to the
extent applicable judicial precedent holds otherw se, a
government | awer who communi cates with a represented crimna
def endant nust conply with this Rule.

A | awyer who is uncertain whether a communication with a
represented person is perm ssible my seek a court order in
exceptional circunstances. For exanple, when a represented
crim nal defendant expresses a desire to speak to the prosecutor
wi t hout the knowl edge of the defendant’s | awyer, the prosecutor
may seek a court order appointing substitute counsel to represent
t he defendant with respect to the comuni cation

This Rul e applies to communi cations with any person, whether
or not a party to a formal adjudicative proceedi ng, contract, or
negoti ation, who is represented by counsel concerning the matter
to which the comrunication relates. The Rule applies even though
the represented person initiates or consents to the
communi cation. A lawer nust immediately term nate comruni cation
with a person if, after conmencing conmunication, the |awer
| earns that the person is one with whom conmuni cation i s not
permtted by this Rule.

staterent—ray—econsti-tute—an—adm-sston—on—thepart—of—the
organtzat+on— |f any an agent or enpl oyee of the a represented
person that is an organization is represented in the natter by



his or her own counsel, the consent by that counsel to a

comuni cation will be sufficient for purposes of this Rule.
Conmpare Rule 3.4 (f). In communicating with a current agent or
enpl oyee of an organi zation, a | awer nust not seek to obtain
information that the |awer knows or reasonably should know is
subj ect to an evidentiary or other privilege of the organization.
Regar di ng communi cations with fornmer enployees, see Rule 4.4 (b).

The prohi bition on comruni cations with a represented person
applies only if the | awer has actual know edge that the person
in fact is represented in the matter to be di scussed. Actual
know edge may be inferred fromthe circunstances. The |awer
cannot evade the requirenment of obtaining the consent of counsel
by ignoring the obvious.

Rule 4.3 applies to a conmunication by a |lawer with a
person not known to be represented by counsel.

Par agraph (b) recognizes that special considerations come
into play when a | awer is seeking to redress grievances
i nvol ving the governnent. Subject to certain conditions, it
permts conmmuni cations with those in governnent having the
authority to redress the grievances (but not with any other
government personnel) w thout the prior consent of the |awer
representing the government in the matter. Paragraph (b) does
not, however, permt a |awer to bypass counsel representing the
government on every issue that nay arise in the course of
di sputes with the governnent. Rather, the paragraph provides
| awyers with access to decision makers in government with respect
to genui ne grievances, such as to present the view that the
government’s basic policy position with respect to a dispute is
faulty or that governnent personnel are conducting thensel ves
inproperly with respect to aspects of the dispute. It does not
provi de direct access on routine disputes, such as ordinary
di scovery disputes or extensions of tine.

Code Conpari son. —

+04—A{H— DR 7-104 (Ao(l) provides that in representing a
client, a |awer shall not “comruni cate or cause another to
connunicate on the subject of the representation with a party he
knows to be represented by a | awer in that matter unl ess he has
the prior consent of the |awer representing such other party or
is authorized by law to do so.”



MARYLAND RULES OF PROCEDURE
APPENDI X - THE MARYLAND LAWERS RULES OF
PROFESSI ONAL CONDUCT

AVEND Rule 4.4 to add a new paragraph (b) concerning
comuni cations with third persons and to add rel ated commentary,

as foll ows:

Rule 4.4. Respect for R ghts of Third Person.

(a) In representing a client, a |awer shall not use means
t hat have no substantial purpose other than to enbarrass, delay,
or burden a third person, or use nethods of obtaining evidence
that the | awer knows violate the |egal rights of such a person.
(b) I'n conmunicating with third persons, a |awer
representing a client in a matter shall not seek information
relating to the matter that the |l awer knows or reasonably should
know is protected fromdisclosure by statute or by an established
evidentiary privilege, unless the protection has been wai ved.
The | awyer who receives information that is protected from
di scl osure shall (1) term nate the comrunication i medi ately and
(2) give notice of the disclosure to any tribunal in which the
matter is pending and to the person entitled to enforce the
protection agai nst disclosure.
Committee note: If the person entitled to enforce the protection
agai nst disclosure is represented by counsel, the notice required

by this Rule shall be given to the person’s counsel. See Rule 1-
331 and Maryl and Rul e of Professional Conduct 4. 2.



Cross reference: See Canden v. Maryland, 910 F. Supp. 1115 (D
Ml. 1996).

COVMENT

Responsibility to a client requires a | awer to subordinate
the interests of others to those of the client, but that
responsibility does not inply that a | awer may di sregard the
rights of third persons. It is inpractical to catal ogue all such
rights, but they include legal restrictions on nethods of
obt ai ni ng evidence fromthird persons.

Third persons may possess information that is confidential
t o anot her person under an evidentiary privilege or under a | aw
provi ding specific confidentiality protection, such as trademark,
copyright, or patent |law. For exanple, present or forner
organi zati onal enpl oyees or agents nmay have information that is
protected as a privileged attorney-client conmuni cation or as
work product. A lawer nmay not know ngly seek to obtain
confidential information froma person who has no authority to
wai ve the privilege. Regarding current enployees of a
represented organi zati on, see also Rule 4. 2.

Code Conparison.-— DR 7-106 (C)(2) provides that a | awyer shal
not "ask any question that he has no reasonabl e basis to believe
is relevant to the case and that is intended to degrade a wi tness
or other person.”™ DR 7-102 (A)(1) provides that a | awyer shal

not "take ... action on behalf of his client when he knows or
when it is obvious that such action would serve nerely to harass
or maliciously injure another."” DR 7-108 (D) provides that
"after discharge of the jury ... the lawer shall not ask
guestions or nmake comments to a nenber of that jury that are
calculated nmerely to harass or enbarrass the juror ... ." DR
7-108 (E) provides that "a | awer shall not conduct ... a

vexatious or harassing investigation of either a venireman or a
juror."



MARYLAND RULES OF PROCEDURE
RULES GOVERNI NG ADM SSI ON TO THE

BAR OF MARYLAND

AVEND Bar Admission Rule 12 to add a certain tine limtation
and to correct certain references in the cross reference that

follows the Rule, as foll ows:

Rule 12. Fnaal Order of Admission; Tinme Limtati on

When the Court has determ ned that a candidate is qualified
to practice law and is of good noral character, it shall enter an
order directing that the candidate be admtted to the Bar on
taking the oath required by law. A candi date who has passed the
Maryl and bar exam nation may not take the oath of adm ssion to
the Bar |ater than 24 nonths after the date that the Court of
Appeal s ratified the Board' s report for that exam nation. For
good cause, the Board may extend the tinme for taking the oath,
but the candidate’s failure to take action to satisfy adm ssion
requi renments does not constitute good cause. A candi date who
fails to take the oath within the required tine period shal
reapply for adm ssion and retake the bar exam nation, unless
excused by the Court.

Cross reference: See Code, Business Occupations and Prof essions
Article, 810-212, for formof oath. See also Maryland Rule
éﬁigll f (Aients' Security Fund - Payments to Fund) and Maryl and

16-714 (Disciplinary Fund), which require persons admtted to the
Maryl and Bar, as a condition precedent to the practice of law in



this State, to pay an annual assessnent to the Clients' Security
Trust Fund and the Attorney Gievance Comm ssion Disciplinary
Fund.

Source: This Rule is in part derived fromfornmer Rule 13 and is
in part new.



