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COURT OF APPEALS

Tal bot County, Maryland, et al. v. Mles Point Property, LLC, et
al ., Tal bot County Council, et al. v. Shore Lands, LLC, No, 79,
Septenber Term 2009, filed on July 26, 2010, opinion by Adkins,
J.

http://ndcourts. gov/opi ni ons/ coal/ 2010/ 79a09. pdf

ADM NI STRATI VE LAW —JUDI Cl AL REVI EW —ZONI NG & LAND USE

Facts: Respondents MIles Point Property, LLC (“Mles Point”)
and Shore Lands, LLC (“Shore Lands”) own property in Tal bot
County, in the towns of St. M chaels and Easton, respectively.

M| es Point and Shore Lands filed requests with the Tal bot County
Council for reclassification of their properties under the county
wat er and sewer plan. The Council considered each request, but
ultimately denied the applications for reclassification.

Each respondent pursued review of the Council’s decision,
but chose a different avenue to do so. Ml es Point appeal ed the
Council’s rejection to the Tal bot County Board of Appeals (the
“Board”), which found that it did not have jurisdiction to hear
the appeal. Ml es Point then appealed this decision to the
Circuit Court for Tal bot County, which found that the Board did
have jurisdiction to hear Ml es Point’s appeal, and renmanded the
case to the Board for reconsideration. Shore Lands filed a
petition for a wit of adm nistrative mandanus in the Grcuit
Court, wthout pursuing an appeal before the Board. The G rcuit
Court, citing its decisionin Mles Point’s case, dism ssed the
petition on the grounds that Shore Lands was required to exhaust
its adm nistrative renmedi es by appealing the Council’s decision
to the Board before pursuing reviewin the Crcuit Court.

Tal bot County appealed the Crcuit Court’s decision in each
case to the Court of Special Appeals. The cases were
consol i dated on appeal. The Court of Appeals, on its own
initiative, granted certiorari to hear the case prior to argunent
in the internediate appellate court.

Hel d: Judgnent reversed with respect to M| es Point;
judgnent reversed in part and vacated in part with respect to
Shore Lands. The Circuit Court erred in requiring Mles Point to
pursue an appeal before the Board, as the Board did not have
jurisdiction to hear that appeal under Section 5 of Maryland Code
Article 25A (the “Express Powers Act”). The Express Powers Act
defines the limts of the appellate jurisdiction which a charter
county may confer upon its board of appeals. These limts allow
revi ew of adjudicatory decisions nade by a county’s council.
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Adj udi catory deci sions are predicated on specific facts
pertaining to the unique characteristics of a particular

applicant or property. |If a decision is not based on specific
facts, however, but is rather based on general issues of |aw and
policy, then it is a legislative decision. 1In the case of the

M| es Point property, the Court of Appeals held that the
Counci |l s deci sion was based on general issues of |aw and policy,
and was therefore legislative. The Council’s findings of fact
did not address the specific characteristics of the MIes Point
property in any great detail, and instead focused on natters of
state and | ocal devel opnent policy, as well as the general status
of Tal bot County’'s water and sewer infrastructure. Because the
Council’s decision was |egislative, and because the Express
Powers Act does not contenplate vesting appellate review
authority of legislative decisions in a county’s board of
appeal s, the Board could not have had jurisdiction to hear such
an appeal .

Wth respect to the Shore Lands property, the Court held
that the Grcuit Court did not err in dismssing Shore Lands’s
petition for a wit of adm nistrative mandanus, but did err in
requiring Shore Lands to seek an appeal with the Board before
pursuing judicial review Under Maryland Rule 7-401,
adm ni strative mandanus is only avail able in cases invol ving
judicial review of a quasi-judicial decision of an adnministrative
agency, where “quasi-judicial” is synonynous with “adjudicatory.”
Adm ni strative mandamus will not lie to review a |egislative
decision. As with the MI|es Point property, the Council’s
findings of fact regarding the Shore Lands property primarily
addressed general issues such as devel opnment policy, funding
schemes, and local infrastructure, and did not focus on the
specific characteristics of the parcel of land at issue. As
such, the Council’s decision to deny reclassification of the
Shore Lands property was a | egislative action, and adm nistrative
mandamus will not lie to review that action. Likew se, the Court
hel d that common | aw mandanmus did not lie in this case, as common
| aw mandanus is only available in cases involving judicial review
of a mnisterial act. An act is mnisterial only if it involves
no exercise of discretion; |egislative decisions are by their
nature di scretionary.

The Council’s |l egislative decisions pertaining to both
parcels of land are still subject to narrow revi ew under the
Circuit Court’s original jurisdiction, for the purposes of
eval uati ng whet her the council acted within its |egal boundaries
under existing |aw.

* k%
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MIler Metal Fabrication, Inc. v. Wall, et vir., No. 147,
Sept enber Term 2009, filed July 23, 2010, Opinion by Barbera, J.

http:// ndcourts. gov/ opi ni ons/ coa/ 2010/ 147a09. pdf

APPELLATE JURI SDI CTI ON- FI NAL JUDGVENT—_| NTERLOCUTORY ORDERS—
CERTI FI CATI ON

Facts: MIller Metal, the petitioner, manufactures custom
machi nery. The respondent, Dawn VWall, was injured by one of
MIller Metal’s nmachines while working at a food processing plant.
Ms. Wall sued MIler Metal and Country Fresh Mushroom Co., the
conpany that conmm ssioned the machine for the plant, alleging a
single claimarising out of the sane occurrence agai nst both
def endants. The conplaint included counts alleging liability
arising out of negligence and strict liability, for design
defect, manufacturing defect, failure to warn, breach of an
express warranty, breach of inplied warranties of merchantability
and fitness for a particul ar purpose, and | oss of consortium

MIler Metal filed a notion for summary judgnent, which the
circuit court granted. M. Wall then filed a notion requesting
the circuit court to certify the order granting sunmary judgnent
as a final judgnment pursuant to Maryland Rul e 2-602(b) even
t hough the order was not a final judgnent as to all parties.
Rul e 2-602(b) permts a court to certify as final a judgnment that
is otherwise not final as to all clains or parties upon entering
an express finding of “no just reason for delay.” Upon finding
“no just reason for delay,” The circuit court granted Ms. Wall’s
nmotion for certification, and she appealed to the Court of
Speci al Appeal s.

In an unreported opinion, the Court of Special Appeals
affirmed in part and vacated in part the judgnent of the circuit
court. As to the circuit court’s certification of the order
granting summary judgnent in MIler Metal’s favor, the Court of
Speci al Appeals nerely noted that the appeal was proper, even
t hough the judgnent was not final as to all parties, because the
trial court had certified its order as a final judgnment pursuant
to Rule 2-602(b). Both parties petitioned for issuance of a wit
of certiorari fromthe Court of Appeals. The Court granted
certiorari on both petitions.

Al t hough the parties presented issues related to whether the
j udgnment of the Court of Special Appeals was correct, the Court
di d not address those issues. Instead, because the circuit court
abused its discretion when it certified as final the order
granting summary judgnent in MIler Metal’s favor, the Court
vacated the judgnent of the Court of Special Appeals and renanded
the case to that court with directions to vacate the judgnent of
the circuit court and remand for further proceedi ngs.
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Hel d: The circuit court abused its discretion when it
certified as final the order granting summary judgnent in favor
of MIler Metal because the certification order did not set forth
t he findings supporting certification and the record did not
clearly denonstrate “the existence of any hardship or unfairness”
warranting a finding of “no just reason for delay.”

The Court began by noting that generally appellate
jurisdiction is contingent on the entry of a final judgnent as to
all clainms and all parties to an action and, because
certification under Rule 2-602(b) is an exception to that rule,
certification is to be used sparingly. The Court then reiterated
that a valid certification order nust expressly find “no just
reason for delay” and acknow edged that the circuit court order
in this case made such a finding. The Court, however, disagreed
with that finding.

After conceding that the trial court is particularly well
suited to considering notions for certification under Rule 2-
602(b), the Court enphasized that the appellate courts, on
review, have a special duty to ensure that the trial court’s
di scretion is carefully exercised. Further, the Court expl ained
that findings explaining a trial court’s certification decision
and the factors supporting the determ nation of “no just reason
for delay” ensure neani ngful appellate review. The Court then
considered the federal counterpart to Rule 2-602(b), Federal Rule
of Civil Procedure 54(b), and the rel evant standards of appellate
revi ew applied anong the Federal Court of Appeals.

Noting that a majority of federal appellate courts either
require express findings supporting certification or strongly
encourage trial courts to make such findings, the Court adopted
the standard of review expressed by the Fourth Crcuit Court of
Appeal s:  “Wien a trial court, after expressly finding ‘no just
reason for delay,’” directs the entry of a final judgment pursuant
to Rule 2-602(b), but fails to articulate in the order or on the
record the ‘findings or reasoning in support thereof, the
def erence normal |y accorded such a certificationis nullified.””
The Court clarified, however, that a failure to articulate the
reasons supporting a finding of no “just reason for delay,” is
not fatal to the appeal if the record clearly denonstrates “the
exi stence of any hardship or unfairness” warranting a finding of
“no just reason for delay.”

Havi ng established the proper standard of review, the Court
held that the circuit court abused its discretion when it granted
Ms. Wall’s notion for certification under Rule 2-602(b) because
the circuit court did not set forth the reasons supporting a
finding of “no just reason for delay” and the record gave no
clear indication of hardship or unfairness warranting such a
finding. Moreover, the Court concluded that permtting the

-6-
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appeal was not in the interest of judicial econony because M.
Wal | " s conplaint alleged a single claimagainst both MIler Metal
and Country Fresh and any subsequent appeal would likely involve
the sane issues. Finally, the Court noted that certification
under Rule 2-602(b) was not intended to permt trial court judges
to “seek the benefit of ‘early review by the appellate court’”
and that such an interest is not an appropriate basis upon which
to certify an order.

* k%
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Attorney Gievance Comm ssion v. Mrcalus, Msc. Docket AG No. 2,
Septenber Term 2009. Opinion filed on May 18, 2010, by Adkins,
J.

http://ndcourts. gov/opi ni ons/ coal/ 2010/ 2a09ag. pdf

ATTORNEYS - LEGAL ETHI CS - SANCTI ONS - Dl SCI PLI NARY PROCEEDI NGS

Facts: Attorney Jeffrey S. Marcalus represented a client
accused of rape. Upon discovering the identity of the alleged
victim a wonman identified as “Mchelle,” he renoved hinself as
counsel and went to the police to volunteer infornmation about his
prior dealings with Mchelle. Marcalus infornmed police that he
had known M chelle in the social context, and that M chell e had
at one point asked himfor the prescription painkiller Vicodin,
whi ch he had in his possession under a valid prescription. Wen
Mar cal us asked what he would receive in return, Mchelle
suggested that she would performoral sex on Marcalus. Marcal us
admtted to the investigators that he had given her a single
Vi codin tablet and received oral sex. He also inforned the
authorities that he had sex with Mchelle on subsequent
occasi ons.

The investigators found Marcalus’s information to be
credible, and included it in their reports. As a result of the
accounting of Marcalus’s conduct contained within the reports,
Bar Counsel opened an investigation into Marcal us’s conduct on
behal f of the Attorney Gievance Conm ssion (the “AGC’). The ACGC
docketed a conpl ai nt agai nst Marcal us, alleging that he had
violated Rules 8.4(b), 8.4(c), and 8.4(d) of the Maryl and
Lawyers’ Rules of Professional Conduct. Sitting as a hearing
exam ner, a judge of the Circuit Court for Anne Arundel County
found cl ear and convi ncing evidence that Marcal us engaged in
solicitation of prostitution, assignation, and the illegal
distribution of a controlled dangerous substance. The hearing
judge found that these acts violated Rule 8.4(b) because Marcal us
had commtted a crimnal act inplicating his fitness as an
attorney. The hearing judge also found that these acts viol ated
Rul e 8.4(d) because Marcal us had engaged i n conduct prejudicial
to the adm nistration of justice. The hearing judge found that
Mar cal us had not engaged in dishonest, fraudul ent, or deceitful
conduct for the purposes of Rule 8.4(c), and therefore did not
viol ate that rule.

On the strength of these findings of fact and concl usi ons of
| aw, the AGC recommended to the Court of Appeals that Marcal us be
di sbarred. Marcal us took exception to several of the hearing
judge’s factual findings and all of the judge s concl usions of
| aw; he al so argued that the hearing judge should have applied
the corpus delicti rule in his case. Marcalus recommended that
as a sanction for his behavior he be repri mandeED, and sentenced
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to 100 hours of pro bono work.

Hel d: The Court agreed with the hearing judge s concl usions
that Marcalus violated Rules 8.4(b) and 8.4(d). Violations of
Rul e 8.4(b) traditionally involve crines of “noral turpitude,” a
hi ghly fact-specific assessnent. The felonious distribution of a
control |l ed substance is sufficient to neet this standard; the
anal ysi s of whether the m sdemeanor of assignation would be
i ndependently sufficient was unnecessary. The hearing judge was
correct in finding that Marcalus violated Rule 8.4(d) because
Marcal us’s actions were of a type which would inpact the
perception of the courts and the | egal profession, which in turn
woul d be prejudicial to the adm nistration of justice. Finally,
the Court held that the corpus delicti rule, which prevents an
extrajudicial confession unsupported by corroborating evidence
frombeing the sole basis for a crimnal conviction, is
i napplicable in an attorney disciplinary action, because such
actions are not crimnal proceedings and are not neant to be
punitive.

In determ ning a proper sanction, the Court considered
numer ous factors, including those enunerated by the Anmerican Bar
Association in its Manual on Professional Conduct. A prior
di sciplinary action agai nst Marcal us wei ghed in favor of a higher
sanction. The selflessness of Marcalus’'s disclosures, however,
whi ch appeared to have been nmade prinmarily for the benefit of his
former client and against his own interest, mtigated against a
harsh sanction. The Court recogni zed that w thout Marcal us
volunteering the information at his disposal, it was unlikely
that he woul d have ever faced disciplinary action. The
qualitatively mnor and isolated nature of the act — involving a
single pill, lawfully possessed, and only a single occasion —
al so suggested a lighter sanction. The Court held that the AGC s
recommended sanction of disbarnent would be too harsh, and
ordered a sixty-day suspension fromthe practice of |aw

* k% %
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Attorney Gievance Comm ssion of Maryland v. Martin Bernard
Brown, M scel | aneous Docket AG No. 3, Septenber Term 2009.
Qpinion filed July 27, 2010, by Adkins, J.
http://mdcourts. gov/ opi ni ons/ coa/ 2010/ 3a09ag. pdf

ATTORNEY DI SCI PLI NE — SANCTI ONS — 90- DAY SUSPENSI ON

Facts: Respondent Martin Bernard Brown violated the Maryl and
Rul es of Professional Conduct (“MRPC’) and Maryl and Rul e 16-609
in his capacity as representative of Roberto Garcia. Wile
representing Garcia on an unrelated nmatter, Brown was approached
by Di anne L. Coston, the grantor of a nortgage to which Roberto
Garcia was a successor in interest. 1In order for Coston to
refinance her property, she was required to pay off her nortgage,
and Brown agreed to accept Coston’s check for paynment on behal f
of Garcia. He also agreed to draft a rel ease on her behal f and
to have Garcia sign it. The noney was placed into a trust
account, on which Brown |later drew a check in the anount of
Coston’s paynent, payable to cash. Brown gave this check to
Garcia, without using the funds for his own personal benefit,
yet Garcia never signed a release for the nortgage, nor did Brown
ever prepare one. Coston conplained to the Attorney Gievance
Comm ssion of Maryland (“AGC’) that Brown had not obtained a
rel ease from Garcia. Wen ACGC investigated the matter, Brown
know ngly m srepresented to both the AGC and Coston that he had
prepared a release and sent it to his client, pronpting the AGC
to dismss the matter. Three years passed, and Coston still did
not receive a release. Wen the AGC reopened the investigation,
Brown once again |lied about preparing a rel ease.

Hel d: 90-day suspension. The Court of Appeals held that
Brown violated (1) MRPC 4.1(a)(1) (Truthfulness in Statenents to
O hers); (2) MRPC 8.1(a) (Bar Adm ssion and Disciplinary
Matters); and (3) MRPC 8.4 (c) and (d) (M sconduct) when he nmade
know ngly fal se statenents to the AGC and Coston regarding the
nortgage release. Additionally, Brown violated Maryland Rule 16-
609 when he drew a check on the trust account payable to cash.
The Court viewed Brown’s di shonesty as a serious violation.
There were, however, several mtigating factors, including
Brown’ s ot herwi se inpeccable record, his renorseful ness, and his
| ater assistance in acquiring a nortgage rel ease for Coston.
After considering the totality of the circunstances, the Court
concl uded that Brown’s violations warranted a 90-day suspensi on.

* k% %
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Monnmout h Meadows Homeowners Association, Inc. v. Tiffany
Ham | ton, No. 43, Septenber Term 2009, filed on July 27, 2010,
opi ni on by Adkins, J.

Montpelier Hills Homeowners Association, Inc. v. Bode & Bonike
Thomas-Q o, No. 44, Septenber Term 2009, filed on July 27,
2010, opinion by Adkins, J.

Const ant Friendshi p Honeowners Association, Inc. v. Kevin
Tillery, No. 45, Septenber Term 2009, filed on July 27, 2010,
opi ni on by Adkins, J.

http://ndcourts. gov/opi ni ons/ coal/ 2010/ 43a09. pdf

G VIL PROCEDURE —REMEDI ES — COSTS & ATTORNEY' S FEES — REASONABLE
FEES

Facts: Petitioners Monmouth Meadows Honmeowners Associ ation
Montpelier Hills Homeowners Associ ation, and Constant Friendship
Honeowners Associ ation (collectively, the “Associations”)
attenpted to collect delinquent honeowners association
assessnents fromresidents living within the Associ ati ons
(Respondents Tiffany Ham | ton, Bode and Boni ke Thomas-Q o, and
Kevin Tillery, respectively; collectively, the “Residents”). The
| egal actions were perfornmed by the law firmof Nagle & Zaller,
whi ch had contracts with the Associ ations governing the fees that
woul d be charged in pursuing such actions. Nagle & Zaller
attenpted to collect on the debts, but was unable to do so. The
Associ ations then established and recorded liens on the
Resi dents’ properties for the amobunts owed in accordance wth the
Maryl and Contract Lien Act (“CLA’). The lien anmounts included
principal, interest, late fees, and attorneys’ fees. The
honeowners associ ati on agreenents between the Associ ations and
the Residents required that the Residents pay reasonabl e
attorneys’ fees in connection with pursuit of delinquent
assessnents.

The Associations initiated suits against the Residents in
the District Courts sitting in Prince George’s County (wth
respect to the Thomas- G os) and Harford County (with respect to
Ham [ton and Tillery). |In each case, the Associations won
affidavit judgnents against the Residents. The Associations also
sought attorneys’ fees in those proceedi ngs, cal cul ated under the
| odestar nethod, which takes as a starting point for a fee award
t he product of the nunber of hours reasonably expended on a |egal
matter and a reasonable hourly rate for the type of |egal work
performed. The District Courts declined to so calculate the fee
awards, and instead awarded | egal fees as a flat percentage of
princi pal sought. The Associations appeal ed these fee awards to
the circuit courts for each county.

-11-
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On appeal in the Thomas-Q os’'s case, the Crcuit Court for
Prince George’s County discussed the use of the | odestar nethod
of determ ning fees, but found that it was not bound to use the

nmethod. It instead made a fee award based on the reasonable fee
factors found in Rule 1.5 of the Maryl and Lawers’ Rul es of
Prof essi onal Conduct (“MRPC’). In HamlIton and Tillery's cases,

the Grcuit Court for Harford County awarded fees incurred in the
filing of the liens on the properties at issue, and in pursuing
the actions in the District Court, but not fees incurred on
appeal. The Court of Appeals granted certiorari to consider

whet her the fee awards were cal cul ated appropriately.

Hel d: Judgnents affirnmed. The Court held that it was
i nappropriate to use the |lodestar nmethod to cal culate the fee
awards in these cases, contrary to what the Associ ations had
argued. The |odestar nethod is generally appropriate in the
context of fee-shifting statutes. Such statutes usually involve
conplex civil rights litigation, and frequently involve
relatively small nonetary awards. Use of the | odestar nethod may
return a fee award that is substantially larger than the actua
princi pal recovered, and is designed to reward attorneys who
undertake socially beneficial litigation. The Court held that
t hese policy concerns did not apply here, as the CLAis not a
fee-shifting statute. Furthernore, the disputes between the
Associ ations and the Residents are standard breach of contract
cases between private parties. The fact that the CGeneral
Assenbly chose to facilitate the enforcenent of private
contractual obligations through passage of the CLA does not
el evate those obligations to matters of public interest.

The Court also held that | ower courts considering an award
of attorneys’ fees in cases such as these should be guided by the
reasonable fee factors listed in MRCP Rule 1.5. Courts should
take into account the relative size of any prospective award to
the principal amount in litigation. |In addition, if the fees are
bei ng i ncurred according to an agreed-upon fee schedule, courts
shoul d consider the risk that certain rote tasks included in the
schedul e are being billed at a higher than reasonable rate.

Where fees incurred pursuant to a contractual agreenent are being
passed on to a third party, as the Associ ations here were passing
their incurred fees on to the Residents, courts may choose to
consider the fee rates established by the contract, though the
courts need not be bound by the ternms of such an agreenent if it

i mproperly influences a reasonabl e fee award.

The Court went on to hold that the circuit courts in these
cases did not err in making their fee awards. The Crcuit Court
for Prince George’s County used a fee award approach that best
encapsul ated the one approved by the Court of Appeals in these
cases. The Circuit Court relied on the factors listed in MRCP
Rule 1.5, and consi dered the reasonabl eness of the overall fee

-12-
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award. The Circuit Court for Harford County also properly
enphasi zed the reasonabl eness of its fee awards in making its
assessnents.

* % *
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Joseph M Della Ratta, et al. v. Edward J. Dyas, Jr., No. 23,
Sept enber Term 2009, filed on June 9, 2010. Opinion witten by
Adki ns, J.

http:// ndcourts. gov/opi ni ons/ coal/ 2010/ 23a09. pdf

CORPORATI ONS AND ASSOCI ATI ONS — STATUTORY | NTERPRETATI ON —
‘PRI NCI PAL OFFI CE” LANGUAGE | N DI SSOLUTI ON AND W NDI NG UP
STATUTES

EVI DENCE — DENIAL OF EXH BI T DURI NG ACCOUNTI NG PHASE OF
LI TI GATI ON

CONTRACTS

Facts: Petitioner Joseph M Della Ratta and Respondent
Edward J. Dyas collaborated to build three resorts in Ocean City,
formng both a partnership and a limted liability conpany to
facilitate the projects. Unfortunately, considerable differences
bet ween the accounting practices of both men contributed to the
downfall of their partnership, and the years were marked by Della
Ratta s numerous attenpts to “wongfully squeeze out” his
partner. Finally, on January 10, 2005, Dyas sued in Anne Arundel
County for a restraining order against three capital call letters
Della Ratta had issued him and later requested a judicially
supervi sed dissolution of their partnership and LLC. Dyas
all eged that Della Ratta provided a personal |oan for their first
resort on ternms onerous to the partnership, that he unilaterally
spent partnership noney to repay a | oan and have the | oan
docunents assigned to himpersonally, and that he maliciously
issued three capital call letters to Dyas demandi ng repaynent of
purported costs and cash advances on the second and third
resorts.

Della Ratta noved to transfer the case to Montgonery County
Circuit Court, arguing that Corporations and Associations (“CA”)
Article, Sections 9A-803(a) (“Maryland Revised Uniform
Partnership Act” or “MRUPA’), 4A-903, and 4A-904(b) (“Maryl and
Limted Liability Conpany Act” or “MLCA’) conferred exclusive
jurisdiction for dissolution and wind up of the entities in the
county of each business’s principal office. Over Della Ratta’s
protests, the Circuit Court for Anne Arundel County held a ten-
day bench trial on the nerits. After trial, Judge Caroomrul ed
in favor of Dyas, enjoined the capital calls, dissociated Della
Ratta fromthe partnership pursuant to CA Section 9A-601(5)(iii),
and appointed an auditor to inspect the accounts of the
partnership and the LLC. He also made the determ nation that the
parti es had agreed to construct one of the resorts on a fixed
price basis, rather than a “cost-plus” basis. Judge Caroom
however, refused to render a final decision regarding the nerits
of dissolution and wind up for either business entity,
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referencing the “principal office” |anguage in the MRUPA and
MLLCA. He explained to the parties that he found the facts
sufficient to order dissolution and wind up, but that Della Ratta
woul d have the opportunity to persuade the court otherw se
following the transfer of the case to the G rcuit Court for

Mont gonery County.

On June 23, 2006, Chief Judge Bell, acting under Article 1V,
Section 18 of the Constitution of Maryland, specially designated
Judge Caroomto sit as a Judge of the Crcuit Court for
Mont gonery County in this case and to render a verdict.

Fol | owi ng a subsequent tel ephone conference with the parti es,
Judge Caroom ordered the dissolution of the partnership and LLC,
and ordered Della Ratta to return over three mllion dollars to
the LLC before dissolution.

During the accounting phase of the trial, Della Ratta sought
to introduce into evidence checks nade payable to the partnership
and signed by him Finding that Della Ratta s accounting
practices rendered the records inaccurate and unreliable, the
trial court declined to reopen the evidence for adm ssion of this
exhi bit.

Della Ratta appealed the trial court’s final judgnment, and
the Court of Special Appeals affirnmed. The Court of Appeals
granted certiorari on the followng nmatters: the subject matter
jurisdiction of the trial court; the trial court’s exclusion of
Della Ratta’s exhibit, the court’s ruling that Della Ratta had
contracted with the partners’ LLCto build the third resort on a
fixed price basis, and Della Ratta’s judicially ordered
di ssociation fromthe partnership

Hel d: Affirnmed. The “principal office” |anguage in CA
Sections 4A-903, 4A-904(b), 9A-803(a) confers jurisdiction for
t he judicial supervision of the dissolution and wind up of a LLC
and the wind up of a partnership exclusively in the circuit court
in the county where the principal office is located. A different
readi ng of this | anguage woul d render portions of the statutes
nugatory. Furthernore, a determnation on the merits of
di ssolution in an inproper county, followed by a transfer of the
case to the appropriate county sinply for the issuance of a

formal order will not satisfy this statutory requirenent. Judge
Caroonmis transfer of the case, however, conplied with the
statutory requirenments. It was not a nere formality because the

j udge provided an opportunity for Della Ratta to challenge the
di ssolution clains during a tel ephone conference after Judge

Car oom had been specially assigned to sit in Mntgonery County.
It is irrelevant whether the parties actually submtted
addi ti onal evidence at this point, Judge Caroom had not nade a
final determ nation on the dissolution clains until after the
case was transferred to Montgonmery County, and thus ensured that
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the order did not violate the statutory restriction on
jurisdiction.

The Court, however, did not agree with Della Ratta’s
interpretation of CA Section 9A-803(a) as restricting which court
could accept an application for wind up of a partnership. The
statute rather limts who may file an application for w nd up.
The former interpretation would require severance of Dyas’s
di ssolution actions fromhis other twelve clains and woul d not be
a commonsense application of the statute. Dyas would have been
entitled to a stay of the dissolution actions, pending resolution
of his clains in Anne Arundel County, and if he were successful
on his other clainms (as he was here), collateral estoppel would
| ead to an order of dissolution in Montgonmery County. By trying
the issues in Anne Arundel County, and then transferring the
entire case to Montgonery County for a decision on the
di ssolution claim Dyas had achi eved the sane result.

As to dissociation, the Court held that the record contained
sufficient evidence of Della Ratta’s inappropriate conduct to
support the conclusion that it was not reasonably practical for
the partnership to continue with himas a partner. As to the
order denying introduction of checks into evidence, substanti al
evi dence regarding the gross inadequacy of Della Ratta’s
accounting and proffered checks placed the trial court within its
di scretion to exclude them Finally, regarding the construction
contract, the Court deternmined that the trial court’s findings
were not clearly erroneous when nunerous |letters and change
orders signed by Della Ratta directly suggested a fixed contract
price, notwithstanding Della Ratta s allegation that these were
clerical errors.

* k%
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Yearby v. State, No. 119, Septenber Term 2009. Opinion filed
June 19, 2010 by Battaglia, J.

http://ndcourts. gov/opi ni ons/ coa/ 2010/ 119a09. pdf

CRIM NAL LAW — DEFENDANT’ S KNOWEDGE OF ALLEGEDLY W THHELD
EVI DENCE - ALLEGED VIOATION OF Brady v. Maryland, 373 U S. 83

(1963)

Facts: In late 2004, police were investigating a rash of
arnmed robberies that had taken place on or near the canmpus of
Morgan State University. As a result of the investigation,
Daneek Yearby, Petitioner, was charged with robbery with a
danger ous weapon, first degree assault, and related offenses,
after a victimselected his photo froman array. Yearby was
convicted by a jury in the Crcuit Court for Baltinmore City of
robbery, second degree assault, and theft of goods with a val ue
| ess than $500.

During a pretrial suppression hearing, and subsequently,
during trial, Yearby's counsel cross-exam ned the |ead
i nvestigator, Detective James B. Harrison, about other robberies
that had occurred during the same tinme frame on or near the
Morgan State canpus. Defense counsel conplained that the State
had wi t hhel d excul patory information regardi ng those ot her
crinmes, and asserted that her own independent investigation had
shown that a different suspect who “look[ed] just |ike” her
client had been inplicated. Harrison responded that, based on
the victim s physical description of her assailant, and
Harrison’s own chance encounter with Yearby followi ng an assaul t
agai nst Yearby, Yearby was the only suspect he had ever
considered for the particular robbery at issue. Consequently,
when Detective Harrison prepared the photo array, he did not
i ncl ude ot her suspects, but rather, used photos of others who, in
hi s opi nion, matched the overall physical description given by
the victim

After the jury returned its verdict, Yearby filed a notion
for newtrial and raised, for the first time, a claimthat the
State had violated Brady v. Maryland, 373 U S. 83 (1963), by
wi t hhol di ng the all eged excul patory evidence that would be
revealed in Detective Harrison's investigatory file. The trial
court denied the notion for new trial, and Yearby appealed to the
Court of Special Appeals, which affirmed the convictions in an
unreported opinion. The internediate appellate court held, inter
alia, that Yearby had failed to satisfy any of the required
el enents of his Brady claim Yearby petitioned for certiorari,
and the Court of Appeals granted the petition to consider his
Brady claim

Hel d: Yearby failed to satisfy a threshold requirenment of
his Brady claim that the State had actually suppressed the
al | egedly excul patory evidence. The Court explained that a Brady
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claim which is based on Due Process, requires three el enents:
the State withheld excul patory evidence fromthe defendant; the
evi dence was favorable to the defense, either as to guilt or

mtigation of sentence; and the evidence was material, i.e., the
def endant nust show a “substantial possibility” a different
result woul d have ensued, but for the withheld evidence. In

light of the defendant’s actual know edge of the allegedly

wi t hhel d evi dence, as determned fromthe record of the
suppression hearing and the trial, the Court held that Yearby had
failed to prove the State had withhel d evidence, and therefore,
his Brady clai mnust fail.

* k% %
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State v. Canper, No. 82, Septenber Term 2008, filed July 15,
2010, Opinion by Barbera, J.

http:// ndcourts. gov/ opi ni ons/ coal/ 2010/ 82a08. pdf

CRIM NAL LAW —DEFENDANT’ S RI GHT TO NOTI CE OF SUBSEQUENT OFFENDER
PENALTI ES PRI OR TO WAI VI NG COUNSEL

PROCEDURE — MARYLAND RULE 4-215: WAI VER OF COUNSEL

Facts: Followng the Crcuit Court for Tal bot County’s
pretrial ruling, pursuant to Maryland Rule 4-215(d), that
Respondent Jermaine Carroll Canper waived his right to counsel by
I naction, Respondent represented hinself at trial. The circuit
court had nade extensive efforts to encourage Respondent to seek
counsel and warned himof the dangers of failing to do so,
however, the court did not informhimof the potential for
sentenci ng enhancenent, if he were a subsequent offender. A jury
tried Respondent and convicted himof attenpted distribution of
cocai ne and conspiracy to distribute cocaine. The trial court
sent enced Respondent to a mandatory ten-year sentence wthout the
possibility of parole, pursuant to Maryland Code (2002, 2008 Cum
Supp.), 8 5-609 of the Crimnal Law Article, because Respondent
had a prior drug of fense conviction.

Respondent argued on appeal to the Court of Special Appeals
that the trial court had not conplied with the requirenent of
Rul e 4-215(d) that the court, before finding a waiver of counsel
by inaction, nust ensure that the defendant has been infornmed of,
anong other matters, “the nature of the charges in the charging
docunent, and the all owabl e penalties, including nmandatory
penalties, if any.” See Rule 4-215(d); (a)(3). In particular,
Respondent argued that the trial court failed to informhimthat,
I f he were a subsequent offender, and if he were convicted of
ei ther drug charge, he might face a nandatory ten-year sentence
W thout the possibility of parole. The Court of Special Appeals
reversed the convictions and remanded the case for a new trial,
hol ding that the trial court was required to, but did not, inform
Respondent as part of the Rule 4-215(a) colloquy that he m ght
face subsequent offender penalties and that a trial court’s
failure to conply strictly with the Rule 4-215(a) requirenents
“can never be deened harm ess error.” The Court of Appeals
granted the State’s petition for certiorari to consider whether
the trial court’s error in failing to advi se Respondent under
Rul e 4-215(a)(3) was harnl ess error because Respondent had act ual
know edge of the information that nust be disclosed pursuant to
that provision of the Rule.

Hel d: Affirmed. The Court of Appeals rejected the State's

argunment that, even though the trial court violated Rule 4-215 by
not i nform ng Respondent of the possibility of mandatory
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enhancenent, reversal of Respondent’s conviction was unnecessary
because Respondent had actual know edge of that fact, thereby
rendering the violation harniess.

In reaching that conclusion, the Court relied on Knox v.
State, 404 Md. 76, 945 A 2d 638 (2008) in which the Court held
that the Rule 4-215(a)(3) advisenent includes notice of
subsequent of fender penalties. The Court then explained that
there is no dispute that: Respondent was subject to a mandatory
m ni nrum sentence, the trial court was required to ensure that
Respondent was advi sed of that potential mandatory penalty, and
the trial court failed to conply with that requirenent.

Next, the Court pointed to Moten v. State, 339 Mi. 407, 409,
663 A. 2d 593, 595 (1995) in which the Court held that the
harm ess error analysis does not apply to a violation of Maryl and
Rul e 4-215(a)(3). The Court refused to depart fromthe rule
established in Mdten, explaining that strict conpliance with the
requi renents of the Rule protects the defendant’s constitutiona
right to counsel and best serves the adm nistration of justice.
The Court therefore held that Respondent is entitled to a new
trial because the trial court commtted reversible error in
failing to inform Respondent, pursuant to Rule 4-215(a)(3), of
the potential enhanced penalty to which he was subject upon
conviction of either of the charged crines.

* k%
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TavonBomas a/ k/a TavonBomar v. State of Maryland, No. 125,
Septenber Term 2008. OQpinion filed on January 15, 2010 by
Adki ns, J.

http://ww. courts. state. nd. us/ opi ni ons/ coa/ 2010/ 125a08. pdf

CRIM NAL LAW - EVI DENCE - EXPERT TESTI MONY- EYEW TNESS
| DENTI FI CATI ON.

Facts: Tavon Bonas (“Bomar”) was tried and convicted of
second- degree nurder and use of a handgun in a crine of violence.
The conviction was supported by eyew tness testinony,
specifically, that of an off-duty police officer. The off-duty
police officer saw the man he later identified as Bormar shoot a
man in a crowd fifteen feet away and then flee, passing within a
car length of the officer. Another w tness, Dower, identified
Bomar as the shooter after he was picked up for heroin, but he
| ater recanted. The defense noved to suppress both eyew t ness
identifications, but the trial court denied the notion. Defense
then proffered testinony froman expert witness in the field of
neur opsychol ogy. The expert discussed the effects of stress on
menory, the influence of tine and photo arrays on identifications
and the ability of police and other trained officers relative to
| ay persons. The trial court, however, determ ned that the
testimony would not be helpful to the jury because it was overly
general and did not speak particularly to the key issues relating
to the wtnesses in this case, thus it did not permt the expert
to testify. The Court of Special Appeals affirned the trial
court’s decision. The Court of Appeals granted Bomar’'s Petition
for Wit of Certiorari to consider the follow ng two questions:

(1) Should the Court reconsider its decision
in Bloodsworth v. State, 307 Md. 164, 512

A. 2d 1056 (1986), and adopt a standard t hat
favors the adm ssibility of expert testinony
on eyewi tness nenory identification in
crimnal cases where the State’'s primary
evidence of guilt is an eyew t ness
identification of the accused?

(2) Did the trial court inproperly exercise
its discretion in finding that testinony from
an expert in the fields of neuropsychol ogy
and human nmenory woul d not be hel pful to the
jury in evaluating eyewitness identifications
of the defendant?

Hel d: Affirnmed. |In exercising discretion whether to
admt expert testinony by a |licensed psychol ogist in the
field of neuropsychol ogy regarding factors that affect the
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reliability of eyew tness testinony, trial courts should

determ ne whether “the testinony will assist the trier of
fact to understand the evidence or to determne a fact in
i ssue.” Md Rule 5-702. Wiile the Court conceded that its tone

in Bl oodsworth may have been negative, it affirned the method of
anal ysis used. Scientific advances since Bl oodsworth have
reveal ed a greater understanding of the mechanics of nmenory
that may not be intuitive to a |ayperson, and trial courts
shoul d recogni ze these scientific advances in exercising
their discretion whether to admt such expert testinmony in a
particul ar case. Nevertheless, the substantive standard for
adm ssibility set forth in Bl oodsworth was not wrong, and is
consonant with the current majority view. The Court
declined to adopt the “presunptively adm ssible” standard
for expert testinony on the nmechanics of eyew tness

i dentification that was advocated by Bomar. “Presunptive
adm ssibility” would be inproper because (1) it would wongly
shift the burden away fromthe party offering the expert and (2)
wi t hout checks it would tend to create a battle of the experts
which would add little to the jury's ability to decide cases
properly. The Court concluded that the Circuit Court in

this case correctly applied the “appreciable help to the
trier of fact” test in excluding the expert testinony.
Bomar’ s expert offered little testinony which spoke directly to
the specific issues in this case. Furthernore, the expert

of fered scarce support for his generalities. Utimtely, the
expert’s testinony would |ikely not have infornmed the jury of any
i nformati on whi ch was both supported by adequate scientific
studi es and not common know edge. Testinony such as this could
create a real risk of confusion

* k% *
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State v. Matthews, No. 135, Septenber Term 2009. Opinion filed
July 27, 2010 by Battaglia, J.

http://ndcourts. gov/ opi ni ons/ coa/ 2010/ 135a09. pdf

CRIM NAL LAW AND PROCEDURE — MD. CODE, CRI M NAL PROCEDURE SECTI ON
8-301 — PETITION FOR WRIT OF ACTUAL | NNOCENCE

Facts: The Respondent, CGeorge Matthews, pled guilty in the
Circuit Court for Baltinore City on Decenber 5, 2000, to mnurder
in the second degree and use of a handgun in the comm ssion of a
felony or crinme of violence. On January 11, 2001, the court
| nposed consecutive sentences of thirty years for nmurder and ten
years (five without possibility of parole) for the handgun
violation. 1In 2007, Matthews filed a pro se notion for new trial
on the basis of newly discovered evidence, which was denied
wi t hout a hearing, and Matthews appealed to the Court of Speci al
Appeal s, contending, inter alia, that under Maryland Rul e 4-331,
the Crcuit Court was required to conduct a hearing before
di sposing of his notion. The internedi ate appellate court agreed
and vacated the judgnent of the G rcuit Court, nandating a
heari ng be conducted on the notion. Matthews v. State, 187 M.
App. 496, 979 A 2d 198 (2009). The State petitioned for
certiorari, contending that the Grcuit Court acted within its
di scretion when it denied without a hearing Matthews’s noti on,
whi ch had been filed six years after inposition of sentence (and
there had been no direct appeal).

Three days after the mandate i ssued fromthe Court of
Speci al Appeals, a new statute, now codified at Section 8-301 of
the Crimnal Procedure Article, Maryland Code, becane effective.
The statute permts a defendant, under conditions applicable to
the instant case, to file a petition for wit of actual innocence
“if the person clains that there is newWy discovered evidence
that . . . could not have been discovered in tine to nove for a
new trial under Maryland Rul e 4-331.”

Hel d: The Court vacated the judgnent of the Court of
Speci al Appeal s, and remanded the case with instructions to
remand to the Grcuit Court. Applying a general policy that
courts should liberally construe pleadings, the Court held that
the Crcuit Court should consider Matthews's notion as a petition
for wit of actual innocence.

* k% %
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Clavon Smith v. State of Maryland, No. 105, Septenber Term 2009,
filed 23 July 2010. Opinion by Harrell, J.

http://ndcourts. gov/opi ni ons/ coa/ 2010/ 105a09. pdf

CRIM NAL LAW — POSSESSI ON OF CDS (IMARI JUANA) — SUFFI Cl ENCY OF THE
EVI DENCE — EVI DENCE THAT PETI TI ONER KNOWN NGLY WAS W THI N ARM S
REACH OF A BURNI NG MARI JUANA Cl GAR WAS SUFFI CI ENT TO SUSTAI N
PETI TI ONER' S CONVI CTI ON FOR CONSTRUCTI VE POSSESSI ON OF MARI JUANA

Facts: Cavon Smith was convicted in the Crcuit Court for
Baltinore Gty of possession of marijuana, in violation of M.
Code (2002 & Supp. 2009), 8§ 5-601(a)(1) of the Crimnal Law
Article, after the police executed a search warrant at a dwelling
where the occupants on one floor were found shrouded in a haze of
mari j uana snoke. \Wen the police entered the mddle roomof the
dwel i ng, they observed Petitioner, along with four other
i ndividuals, seated in chairs at a table. A marijuana cigar, a
“blunt,” was burning in an ashtray in the center of the table.
Al four of the individuals, including Smth, were within arms
reach of the blunt. Upon a further search, the police also
di scovered, in the pocket of a nmen’s black | eather jacket draped
over a chair at the table, a black plastic bag containing 15 red
Zi pl oc bags of marijuana. Smth was not seated in that chair.
Smith did not reside at nor did he have a possessory interest in
the dwelling. The police arrested Smth, and others, and he was
charged with possession of marijuana. He received a jury trial
inthe Crcuit Court for Baltinore City and was convi cted of one
charge of possession of marijuana.

Petitioner filed a tinely appeal to the Court of Speci al
Appeal s, which held, in an unreported opinion, that the evidence
was sufficient to sustain his conviction and affirned.

The Court of Appeals granted Smth's petition for a wit of
certiorari, __ M. __, 995 A 2d 296 (2009).

Hel d: The Court of Appeals affirned the judgnment of the
Court of Special Appeals. The proper standard of reviewto be
applied upon a review of the sufficiency of the evidence in
crimnal cases is that set forth in Jackson v. Virginia, 443 U S
307, 318-19 (1979): whether, after viewing the evidence in the
light nost favorable to the prosecution, any rational trier of
fact could have found the essential elenents of the crinme beyond
a reasonabl e doubt. That standard applies to all crimnal cases,
regardl ess of whether the conviction rests upon direct evidence,
a mxture of direct and circunstantial, or circunstantial
evi dence al one. The fact-finder has the ability to choose anong
differing inferences that m ght possibly be made froma factua
situation. In that regard, the Court gives deference to the
inferences that a fact-finder may draw.
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The Crimnal Law Article, 8 8 5-601(a)(1) and 5-
402(d) (1) (vii) prohibit the possession of marijuana. The
Legi sl ature defined “possess” to nean “to exercise actual or
constructive dom nion or control over a thing by one or nore
persons.” 8 5-101(u). The Court determ nes whether the evidence
was sufficient to sustain a conviction for possession by
exam ning the facts and circunstances of each case. The Court
has found several factors to be relevant in that determ nation
including the defendant’s proximty to the drugs, whether the
drugs were in plain view of and/or accessible to the defendant,
whet her there was indicia of mutual use and enjoynment of the
drugs, and whet her the defendant has an ownership or possessory
interest in the location where the police discovered the drugs.
None of these factors are, in and of thenselves, conclusive
evi dence of possession. The only factor that the evidence and
reasonabl e inferences in this record did not inplicate Smth is
ownership of prem ses, but, as noted, that factor alone is not
di spositive.

The Court held that the circunstantial evidence upon which
the State’s case against Smth rested was sufficient to find,
beyond a reasonabl e doubt, that he was in constructive possession
of the blunt. He was in close proximty toit, it was in his
view, he knew that the blunt contained marijuana, it was easily
accessible to him and it was reasonable to infer fromthe
ci rcunst ances that he was engaging in the nutual use and
enj oynent of the marijuana.

* k%
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Jermai ne Deeric Arrington v. State of Maryland, No. 60, Septenber
Term 2008, filed Novenber 17, 2009. Opinion by Adkins, J.

http://ndcourts. gov/opi ni ons/ coa/ 2009/ 60a08. pdf

CRIM NAL LAW & PROCEDURE - POSTCONVI CTlI ON PROCEEDI NGS -
REOPENI NG POSTCONVI CT1 ON PROCEEDI NGS - WAl VER

CRIM NAL LAW & PROCEDURE - POSTCONVI CTI ON PROCEEDI NGS -
MOTI ONS FOR NEW TRI AL

Facts: Jermaine Deeric Arrington was convicted of second
degree murder in August of 1995 at trial in the Grcuit Court for
Mont gomery County. At his trial, the State called severa
eyew t nesses, and presented evidence that bl oodstains on
Arrington’s pants were consistent with the victinis blood type.
During deliberations, the jury asked three questions regarding
eyewi tness identification, and a specific question regarding the
bl ood stains on Arrington’s pants.

In July of 2000, Arrington filed a Petition for Post
Conviction Relief, alleging ineffective assistance of counsel
because his attorney at trial failed to have the bl ood evi dence
tested trough a DNA analysis. The Grcuit Court denied Arrington
relief, finding that Arrington’s counsel had made a strategic
deci sion not to subject the blood evidence to DNA anal ysi s.

Three years later, Arrington filed a Motion to Preserve Forensic
Evi dence and to Conduct DNA Analysis, which the Crcuit Court
gr ant ed.

In 2006, Arrington filed notions to reopen the
post convi ction proceedings and for a new trial under Section
8-201 of the Crimnal Procedure Article (“CP”). Arrington nade
two argunents. First, Arrington argued that DNA testing proved
that the blood found on his pants did not belong to the victim
Second, Arrington argued additional ineffective assistance of
counsel clains, which he did not nmake in his original ineffective
assi stance of counsel petition. The postconviction court granted
Arrington’s notion as to the DNA evidence, but denied his notion
as to the additional ineffective assistance of counsel clains.
The court al so denied Arrington’s notion for new trial, finding
that Arrington was not actually innocent (a prerequisite for the
granting of a newtrial in these circunstances under Maryl and
Rul e 4-331), and that there was no substantial or significant
possibility that the jury verdict would have been affected by the
new y di scovered DNA evi dence.

Arrington filed an Application for Leave to Appeal wth the
Court of Special Appeals. The internediate appellate court
denied Arrington’s application, but upon Arrington’s, agreed to
transfer the case to the Court of Appeals as a direct appeal

-26-



Return to TOC

pursuant to CP Section 8-201. Arrington presented the foll ow ng
guesti ons:

1. Whether a petitioner whose postconviction
proceedi ng has been “reopened” pursuant to CP
Section 8-201 due to newy discovered
favorabl e DNA evidence is entitled to

i ntroduce additional excul patory evi dence
that woul d constitute grounds for relief
separately or in conbination with the DNA

evi dence?

2. Whet her the postconviction court erred by
denying [Arrington] a new trial after

concl udi ng that the DNA evidence did not

rai se a substantial or significant
possibility that the verdict would have been
different?

Hel d: Judgnent vacated and case remanded for new trial.
The Court of Appeals began its opinion by addressing the State's
jurisdictional concerns. Citing its recent opinion in Thonpson v.
State, 411 Md. 664, 985 A . 2d 32 (2009), the Court held that the
“actual innocence” standard of Rule 4-331 did not apply, and that
the “substantial probability” standard of CP Section 8-201 was
the appropriate nmeasure of Arrington’s right to a newtrial. The
Court went on to hold that although Section 8-201 did not allow
appeal under the circunstances of this case at the time Arrington
appeal ed, the 2008 version of the statute applied retroactively.
The Court al so held that because Section 8-201 allowed a direct
appeal to the Court of Appeals, Arrington did not have to
petition for certiorari.

After recognizing jurisdiction, the Court addressed the two
substantive questions raised by Arrington. Wth respect to the
first question, the Court held that Arrington was precluded from
maki ng addi tional allegations of ineffective assistance of
counsel because a reopeni ng of postconviction proceedi ng under
Section 8-201 is limted to clains based on the results of the
post convi ction DNA testing, and does not allow introduction of
other clainms that a defendant could have but did not raise in the
original postconviction proceeding. Such additional clains are
subject to the waiver provisions of CP Section 7-106. Wth
respect to the second question, the Court held that the
postconviction court abused its discretion when it found that
there was “no substantial or significant possibility” that the
jury woul d have reached a different conclusion at trial had the
DNA evi dence been available at the tinme. Pointing out that the
State referenced the bl ood evidence in its opening statenent, and
that the jury asked a specific question about it during its
del i berations, the Court concluded that there was a substanti al
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possibility that the jury would not have found Arrington guilty
if the DNA evidence had been introduced at trial. Therefore,
Arrington was entitled to a newtrial under CP Section 8-201.

* % *
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Rodney Wayne Bible v. State of Maryland, Case No. 138, Septenber
Term 2008, filed on Cctober 14, 2009. Opinion by Adkins, J.

http:// ndcourts. gov/ opi ni ons/ coa/ 2009/ 138a08. pdf

CRIM NAL LAW & PROCEDURE - PRESERVATI ON OF | SSUES ON APPEAL -
SEXUAL CRIMES - SPECIFIC | NTENT - SUFFI Cl ENCY OF EVI DENCE

Facts: Petitioner Rodney Wayne Bi bl e was convicted of third-
and fourth-degree sexual offenses under Sections 3-307 and 3-308
of the Crimnal Law Article (“CL”), as well as second-degree
assault. Bible, age 49, was at a Goodw || store in Hagerstown
when the store was visited by seven year-old Hannah S., her
not her, and her two siblings. Hannah proceeded unacconpani ed to
t he section of the store carrying toys, furnishings, and
el ectronics, where Bible was present. Hannah's nother or sister
periodi cally checked on her.

After about half an hour, Hannah and her famly left the
store and returned to their car. Hannah noticed Bible getting
into the vehicle next to them and becane upset and anxi ous. She
pointed to Bible, told her nother that Bible was “a pervert[,]”
and said that he had touched her. Hannah's nother made note of
Bi ble's vehicle information, returned to the store to inform an
enpl oyee, and went to the police station to report what had
happened.

The police traced the car to Bible and interviewed him
When Bi bl e was asked if he was present at the Goodwi || store, he
initially denied recalling that he was there. As the interview
proceeded, Bible admtted that he was present, but said that he
did not notice any children. Hannah identified Bible, froma
photo array, as the man who touched her at the store. A Goodw ||
enpl oyee also identified Bible as having been present at the
store. Hannah's nother was unable to identify Bible froma photo
array.

Bi ble was charged with third and fourth degree sexua
of fenses under CL Sections 3-307 and 3-308, and second-degree
assault. At trial in the Grcuit Court for Washington County, a
surveillance video fromthe Goodwi || store was introduced into
evi dence. The video showed Hannah and Bi bl e together in the sane
section of the store, with Bible |eaving a m nute before Hannah.
The video alternated between ot her caneras, however, returning to
the section every few seconds. It did not show any contact
bet ween Bi bl e and Hannah. Hannah testified that Bible stood
about a foot behind her, and touched her buttocks nore than once
on top of her shorts, for about two seconds. She was unable to
provide further detail, except to say that it did not feel to her
like a “pat.”
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Bi bl e argued that there was no evi dence establishing that he
t ouched Hannah aside from her testinony, and that her testinony
coul d not establish beyond a reasonabl e doubt that any such
touching was intentional, if it occurred at all. He rested his
case w thout presenting any evidence. The jury found Bible
guilty on all counts.

Bi bl e appeal ed his conviction on the grounds that the
evidence at trial was insufficient to sustain his convictions,
and al so argued that the buttocks were not an “intinmate area” for
t he purposes of CL Sections 3-307 and 3-308. The Court of
Speci al Appeals affirnmed Bible s convictions, holding that Bible
had not preserved the issue of sufficiency for review, but that
in any event there was sufficient evidence introduced at trial to
sustain the convictions.

Hel d: Convictions for third- and fourth-degree sexual
assault reversed, and case remanded for resentencing on the
second- degree assault conviction. Bible s argunent on
i nsufficiency of evidence was preserved for review The Court of
Appeal s had previously held that the preservation requirenent of
Maryl and Rul e 8-131(a), which makes discretionary any appellate
review of argunents not raised at trial, has the principa
pur pose of preventing the “sandbagging” of the trial court. That
was not a concern here, as the trial court specifically
instructed the jury on the intent elements for the sex offenses,
and Bi bl e had generally argued about a |ack of proof at trial,
even though he did not specifically address which el enments of the
crime were unsupported by evidence. To hold otherw se would work
an unfair prejudice against Bible, and it is a goal of Rule
8-131(a) to avoid unfair prejudice to any party.

The Court further held that the buttocks are an “intinate
area” within the nmeaning of CL Sections 3-301(d)(1)-(2). As the
term“intimate” as used here is not defined in the statute or in
any other statute, it is assuned that the common definition
applies. An “intimate area” as described by the statute
therefore includes the buttocks, because it would be so
consi dered in common parl ance.

As to the evidence of intent, sufficient evidence in this
sort of case may be deduced fromthe circunstances of the
touching or fromthe character of the touching. In this case,
the only informati on avail abl e was Hannah's statenment that Bible
touched her for two seconds and her expression that he was “a
pervert[.]” She provided no other information fromwhich to
infer intent, and no other evidence was adduced on the matter.
The State could not prove that Bible had the intent to touch
Hannah for sexual arousal or gratification on this evidence
alone. Bible's statenents to the police may arouse suspi cion,
but do not rise to the level of legally sufficient evidence.

* % *
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State of Maryland v. Maurice Davis, Case No. 48, Septenber Term
2009. Opinion filed June 30, 2010 by Adkins, J.

http:// ndcourts. gov/ opi ni ons/ coal/ 2010/ 48a09. pdf

CRIM NAL LAW- CRIM NAL PROCEDURE - MARYLAND RULE 4-215(e) -
SUFFI G ENCY OF DEFENSE ATTORNEY' S PRETRI AL STATEMENT TO TRI G&ER
MANDATORY | NQUI RY | NTO DEFENDANT’ S REQUEST TO DI SCHARGE COUNSEL

Facts: Defendant was arrested and charged wth the burglary
of a Baltinore County McDonal d’ s restaurant and the robbery of
two of its enployees. On the nmorning of trial, in front of the
Balti nore County Adm nistrative Judge, the follow ng coll oquy
occurred:

[ DEFENSE COUNSEL]: Your honor, M. Davis is

bei ng brought up now. | spent a fair anount
of time talking to M. Davis.[! | told him
what the guidelines are, which was six

(inaudi ble) twelve. | indicated to hi mwhat

ny eval uation were [sic] of the facts of this
case. He told ne he didn't like ny
evaluation. Wanted a jury trial and new
counsel .[?] | told himit was very unlikely
that the Court was going to award hi m anot her
attorney in this case.

[ THE COURT]: Yep.
[ DEFENSE COUNSEL]: So, right nowits [sic] ny
under standi ng he wants a trial in this

matter. And | believe he wants a jury trial.
Is that correct M. Davis? .

[THE COURT]: Al right. M. Davis, how old
are you? \Wat's your age?

[ DEFENDANT] :  Thi rty-t wo.

[ THE COURT]: And how far did you go in
school ?

[ DEFENDANT] : G-

[ DEFENSE COUNSEL]: He has a G E.D. your
honor .

'According to Davis, this conversation occurred
I mredi ately before trial.
’Enphasi s added.
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[ DEFENDANT]: A G E. D
[ THE COURT]: Ckay.

[ DEFENSE COUNSEL]: He has difficulty
speaki ng.

[ THE COURT]: Sir, a jury is twelve people
chosen at randomin the comunity. You would
have the right to participate in the
selection of those jurors. Any verdict they
render nust be unani nbus. And they nust find
you guilty beyond a reasonable doubt and to a
noral certainty. Do you understand what a
jury is?... Do you want a jury trial?

[ DEFENDANT] :  Yeah.

The admi nistrative judge then ascertained from counsel
the anticipated |length of trial and called around to
determ ne whether a judge was immedi ately available to begin
proceedi ngs. Soon after, the case went to trial, where the
foll owing coll oquy took place:

[ PROSECUTI ON] : Your honor, I'mcalling for
the record State of Maryl and verses [sic]
Maurice Davis. Case nunmber KO06-2076.

[ DEFENSE COUNSEL]: Good norning your honor.
Wlliam Guffre for M. Davis, who is now
present in the courtroom W just left Judge
Turnbull’s courtroom M. Davis made the
election of a jury trial in this matter. He
did wish to have new counsel. But that was
deni ed.

A jury subsequently convicted Davis of two counts each
of sinple robbery and robbery with a dangerous weapon, as
wel | as one count of second-degree burglary. Davis appeal ed
his convictions to the Court of Special Appeals , arguing,
among ot her things, that the Circuit Court adm nistrative
judge failed to investigate his reasons for wanting new
counsel after his attorney expressed Davis’'s desire for a
change, as required by Maryland Rule 4-215(e). The State,
on the other hand, asserted that the words used by Davis’'s
attorney did not constitute an express request for a change
of counsel, and “thus the judge could have interpreted the
exchange as relating to a prior conversation between [Davi s]
and his lawyer[,]” nmeaning that no further discussion on the
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matter was required.

I n an unreported opinion, the intermedi ate appell ate
court held that Davis's statement was “sufficient to trigger
the Maryl and Rul e 4-215(e) mandatory inquiry.” The court
reversed Davis's convictions and remanded for a new trial.
The Court of Appeals granted the State's Petition for Wit
of Certiorari to consider whether the Circuit Court
adm ni strative judge was obligated to conduct a Rule 4-
215(e) inquiry in response to defense counsel’s coment that
Davi s had requested a new attorney.

Held: Affirmed. The Court held that a Rule 4-215(e€)
inquiry is required should any statenent reasonably apprise a
court of the defendant’s wi sh to discharge counsel, regardl ess of
whet her it came fromthe defendant or from defense counsel. The
statenent need not be fornmally worded, but nust sinply express to
the court that the defendant is dissatisfied with his or her
current attorney. Here, Davis's statenent to his attorney, which
was relayed to the court, was plain — he wanted new counsel. |It,
coupled with Davis’'s express di sapproval of his attorney’s
eval uation of the case, indicated a present intent to discharge
counsel. The defendant’s constitutional right to effective |egal
representation mandates that a judge fully consider any concerns
that the defendant nmay have regardi ng the adequacy of his or her
representati on.

Under the Rule, when a defendant requests to discharge
counsel, the court nust provide the defendant an opportunity to
explain his or her reasons for seeking the change and determ ne
whet her the request has nerit. See CGonzales v. State, 408 M.
515, 531, 970 A 2d 908, 917 (2009). Failure to do so is a
reversible error. Snead v. State, 286 M. 122, 131, 406 A. 2d 98,
103 (1979) Here, even if the court was conflicted as to whether
Davis was truly dissatisfied with present counsel, it could and
shoul d have questioned Davis directly regarding his attorney’s
statement. Failure to followup with the defendant once a
possi bl e Rul e 4-215(e) request has been nade risks appellate
reversal and erring on the side of caution is advised.

* k% %
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Jamal Charles and Dwayne Drake v. State of Maryland, No. 110,
Sept enber Term 2009.

Dwayne Drake and Jamal Charles v. State of Maryland, No. 114,
Sept enber Term 2009. Opinion filed June 18, 2010 by Battagli a,
J.

http://ndcourts. gov/opi ni ons/ coa/ 2010/ 110a09. pdf

CRIM NAL LAW AND PROCEDURE — VO R DIRE — CSI QUESTI ON

Facts: Dwayne Drake and Jamal Charles were tried jointly
before a jury in the Crcuit Court for Baltinore City on charges
stenm ng fromthe shooting death of Bryant Jones at his
daughter’s sixteenth birthday party. Prior to trial, the State’s
Attorney submtted three voir dire questions concerning “CSl-
type” evidence, or fictional scientific evidence portrayed on
forensic crinme dramas, such as the CSI series. Over defense
counsel’s objection, the trial judge propounded a single
guestion, which he ostensibly drafted, that being:

[1]f you are currently of the opinion or
beli ef that you cannot convict a

def endant wi thout *“scientific evidence,”
regardl ess of the other evidence in the
case and regardless of the instructions
that I will give you as to the | aw,

pl ease rise.

(Enmphasi s added). The jury found Drake and Charles guilty of
second degree nurder and use of a handgun in a felony or crime of
vi ol ence. Drake also was convicted of wearing, carrying, or
transporting a handgun. Drake was sentenced to consecutive terns
of 30 years’ inprisonnent for second-degree nmurder and ten years
i mprisonment, five without possibility of parole, for use of a
handgun in a felony or crinme of violence. Charles was sentenced
to consecutive terns of 30 years’ inprisonnment for second-degree
murder and 20 years’ inprisonnent, five without possibility of
parol e, for use of a handgun in a felony or crinme of violence.

The Court of Special Appeals affirnmed, Drake and Charles v.
State, 186 Md. App. 570, 580, 975 A 2d 204, 210 (2009), reasoning
that the voir dire question was appropriate, because “it was an
inquiry made to identify venire persons who, wthout CSI-type
evi dence, woul d not convict any defendant” and enphasi zi ng that
“the scope and form of questions propounded during voir dire
generally are within the trial court’s discretion.”

Held: The Court of Appeals reversed. The Court discussed

t he debate concerning whether there truly is a “CSI effect” and
| eft to “another day” whether a voir dire inquiry related to the
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purported “CSI effect” is appropriate at a theoretical |evel.

I nstead, the Court considered the appropriateness of the specific
| anguage used in the inquiry and determ ned that the use of the
term*“convict” in the heart of the inquiry rendered the question
unacceptable. 1In so doing, the Court analyzed State v.

Hut chi nson, 287 Md. 198, 411 A 2d 1035 (1980), in which it was
determned that the trial judge conmtted reversible error in
failing to instruct the jury that it could return a “not guilty”
verdict. The Court reasoned that like the jury instruction in
Hut chi nson, the voir dire question suggested that the jury’'s only
option was to convict, regardl ess of whether scientific evidence
was adduced.

The Court al so found persuasive the M ssissippi Suprene
Court’s discussion of a series of voir dire questions concerning
the purported “CSI effect” in Goff v. State, 14 So.3d 625 (M ss.
2009). In that case, the M ssissippi court determ ned that the
voir dire questions posed by the prosecutor were phrased using
neutral |anguage, and therefore did not constitute error in their
propounding. In contrast, the | anguage of the voir dire question
in the present case was not neutral, using the term“convict,”
solely, rather than including its alternative. Thus, the Court
reversed the judgnments of the Court of Special Appeals and
remanded for a new trial

* % %

-35-



Return to TOC

Edwin Wight v. State of Maryland, No. 6, Septenber Term 2009,
filed Novenber 16, 2009. Opinion by Adkins, J.

http://ndcourts. gov/opi ni ons/ coal/ 2009/ 6a09. pdf

CRIM NAL LAW & PROCEDURE - VA R DI RE

Facts: Edwn Wight was arrested and charged with
possessi on of cocai ne, possession of cocaine with intent to
distribute, and unl awful distribution of cocaine. At trial in
the Grcuit Court for Baltinore City, he was convicted of
possessi on and possession with intent to distribute, and
sentenced to twenty-five years in prison. During jury selection
prior to the trial, the trial judge read a list of seventeen voir
dire questions to the venire panel in quick succession. The
judge then called each potential juror to the bench and asked if
he or she had an answer to any of the questions asked. Sone
jurors were required to respond to the list of seventeen
gquestions fromnenory nore than fifty mnutes after they had been
read. Wight's trial counsel objected to the voir dire style,
conpl aining that the venirepersons may have had difficulty
remenbering all of the questions.

Wi ght appeal ed his convictions, claimng that he was deni ed
his right to a fair and inpartial jury, as guaranteed by both the
United States Constitution and the Maryl and Decl arati on of
Ri ghts, due to the flawed voir dire nmethod used by the court.

The State argued that the voir dire method was effective in
ferreting bias, as denonstrated by the substantial nunber of

veni repersons who were struck during the voir dire process,
before the trial jury was enpanel ed. The Court of Speci al
Appeal s affirnmed the decision, agreeing that the nethod was

fl awed, but holding that it was not so flawed as to reach the

| evel of an abuse of discretion. The Court of Appeals granted
certiorari to consider whether the trial court properly exercised
its discretion in relying on the chosen nethod of voir dire.

Hel d: Reversed and remanded for a new trial. The Court of
Appeal s held that the trial court erred by posing nmultiple
guestions to the venire panel w thout allow ng for answers
foll owi ng each question. This nmethod was too cursory an
i nspection of juror bias to guarantee that Wight’'s right to a
fair trial was preserved. The overarching purpose of voir dire
is to guarantee the selection of a fair and inpartial jury.
Trial courts are duty-bound to elimnate error fromthe voir dire
process inasmuch as is possible. Although a trial court has
di scretion in conducting voir dire, that discretion is exceeded
when a chosen voir dire nethod fails to effectively probe juror
bi ases.

-36-



Return to TOC

The fact that a nunber of venire persons were struck during
the flawed voir dire process in this case does not denonstrate
its effectiveness — the proper inquiry is not how many jurors
were in fact struck, but how many shoul d have been struck.

Mor eover, it would have been inpossible for Wight to prove that
he had not been prejudiced by the process used; the nmethod itself
foreclosed further investigation into the jurors’ states of mnd.
Wil e sone jurors may have found it easy to conformaccurately to
the requirenents of the voir dire process in this case, but given
the gravity of the constitutional right at stake, the Court
elected to err on the side of caution in requiring a nore
rigorous, careful, and systematic process.

* k%
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James E. Hill v. Mtor Vehicle Adm nistration, No. 82, Septenber
Term 2009, filed on July 26, 2010, opinion by Adkins, J.

http://ndcourts. gov/opi ni ons/ coa/ 2010/ 82a09. pdf

CRIM NAL LAW —VEH CULAR CRI MES —DRI VI NG UNDER THE | NFLUENCE —
BLOOD ALCOHOL & FIELD SOBRI ETY —I MPLI ED CONSENT — REFUSALS TO
SUBM T —LI CENSE VI OLATI ONS — DUE PROCESS

Facts: Petitioner Janes E. H Il was detained by Charles
County Sheriff’s Deputy Robert Herbert while driving through
Ponfret. Herbert observed H Il weaving in his |ane, at one point
crossing the center line. H Il was driving a passenger vehicle

and was authorized to do so, but was also the holder of a Class A
Commercial Driver’s License (“CDL”), which allowed himto operate
comercial vehicles. Herbert observed, at the traffic stop, that
H ||l appeared unsteady on his feet, slurred his words, and had

t he odor of alcohol on his breath. Hill later admtted to
consum ng several servings of beer during the hours prior to the
traffic stop

Her bert subjected Hill to a field sobriety test, and
subsequently took Hi Il into custody on suspicion of driving while
I ntoxi cated. Herbert advised H Il of his rights by reading to
hi m Mot or Vehi cl e Associ ati on Form DR-15, which explains that a
detai ned notorist has the right to refuse an al cohol
concentration test, as well as the sanctions that can result from
such a refusal. Anmong other things, the form advises that a
refusal to take the test could result in a 120-day |icense
suspension, as well as a disqualification of conmercial driving
privileges for one year. The formalso stated that a suspension
may be nodified to allow limted driving privileges pursuant to
participation in an Ignition Interlock System Program (the
“Interlock Progrant). Hill refused to take the test, whereupon
Herbert transported Hll to the Charles County Jail. H Il again
refused to take the test at the jail.

H 1l later requested an adm nistrative hearing on the
matter. At the hearing, Hill argued that he had been m sl ed by
the contents of the DR-15 form because the formhad not fully
advised H Il of his rights, as required by due process and by the
Transportation Article. H Il argued that the formled himto
believe that he could retain his conmercial driving privileges
t hrough participation in the Interlock Programeven if he refused
to submt to the test. |In fact, that option applied only to
passenger vehicle driving privileges. The administrative |aw
judge (“ALJ”) presiding over the hearing found that H Il had been
properly advised of his rights, and inposed a 120-day suspensi on

of Hill's passenger driving privileges, nodified to allow
participation in the Interlock Program as well as a one year
suspension of Hill’s CDL. Hill sought review of the decision in
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the Grcuit Court for Charles County, which affirmed the ALJ' s
ruling. The Court of Appeals granted Hll's petition for a wit
of certiorari.

Hel d: Judgnent affirnmed. The Court of Appeals has held that
a detained driver has a due process interest in the possession of
a driver’s license, but that due process requires only that the
State not unduly burden a detained driver’s decision-nmaking in
determ ning whether to submt to an al cohol concentration test.
In this case, the DR-15 form properly expl ai ned the applicable
penal ties, and did not create so serious an obstacle. Likew se,
the Transportation Article requires that a detained driver be
fully advi sed of applicable sanctions as a prerequisite for an
ALJ’ s inposition of a suspension. The Court held that this does
not require that a driver be warned of every potential sanction
that could apply if a test is refused. The DR 15 formclearly
advised H Il that his comercial driver’'s |license would be
disqualified if he refused the test, and that participation in
the Interlock Programwas limted to non-conmercial driving
privileges. The Court further held that it was conpletely within
the General Assenbly’s discretion to create a bifurcated
sanctions framework — whereby CDL disqualification would be
i nposed nore rigorously than passenger vehicle |icense
suspensi ons — and that there was no statutory anbiguity between
t hese provisions of the Transportation Article,.

* k% %
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Lydia Friedman, et al. v. Jeronme B. Hannan, No. 3, Septenber
Term 2009. Opinion filed on January 14, 2010 by Adkins, J.

http:// ndcourts. gov/opi ni ons/ coal/ 2010/ 3a09. pdf

ESTATES AND TRUSTS - ESTATES AND TRUSTS ARTI CLE SECTI ON 4-
105(4) - REVOCATION OF WLL PROVI SI ONS FOLLOW NG DI VORCE -
PROVI SI ONS “RELATI NG TO' THE SPOUSE

Facts: After alnost 20 years of marriage, James Hannan
(“Decedent”) and Anna Zelinski divorced on February 6, 2001. The
two did not have any children together. Decedent never remarried
and di ed on Septenber 10, 2006.

During the marriage, Decedent had drafted and executed a
will, the relevant provision of which provided:

| TEM FOUR Should my Wfe, ANNA MARI E COVERT
HANNAN, and nysel f di e together by accident
or otherwise, the estate is to be handl ed by
LYDI A ELI ZABETH COVERT FRI EDVAN and KEVI N
HANNAN. All real and personal property,
except jewelry belonging to my Wfe and
nmysel f, be |iquidated and proceeds there of
[sic] be divided equally between ny surviving
i medi ate fam |y nmenbers and t hose surviving
[sic] immediate famly nmenbers of ny Wfe:
JEROVE B. HANNAN, KEVI N HANNAN, M CHAEL
HANNAN, KATHLEEN HANNAN and DANI EL HANNAN,
LYDI A ELI ZABETH COVERT FRI EDMAN, PATRICI A JO
COVERT TOLLEY, BARBARA JANE COVERT, GEN A
LOU SE COVERT, and KELLEY ANN FRI EDVAN (said
KELLEY is to share her part with her sister
KI MBERLY BETH FRI EDVAN) .

It is assuned that the Decedent drafted the wll hinself,
wi thout the aid of |egal counsel, although no evidence was
presented to confirmthat conclusion. Decedent’s brother, Jerone
B. Hannan (“Hannan”) filed the will with the Register of WIISs,
and was appoi nted personal representative of the estate. The
O phans’ Court for Baltinore City concluded that “[t] he remaining
clause [in Item Four] pertaining to distribution provides that
certain famly nmenbers, including [Friednman], are entitled to
distribution only if the Decedent died in a common di saster with
his wife[ .]” Accordingly, the O phans’ Court ordered that the
WIl not be admtted to probate, effectively |eaving Decedent
i ntestate.

Both parties appealed to the Grcuit Court, seeking an

interpretation of Item Four as a residuary clause and a
determ nation as to whether Zelinksi’s naned famly nmenbers woul d
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inherit under that clause. At trial, Zelinski testified that her
naned famly nmenbers were her sisters and two of her nieces. She
adm tted that Decedent did not know her named fam |y menbers
prior to their marriage, and that those fam |y nenbers did not
live with them during the marri age.

The Gircuit Court agreed with the parties’ interpretation of
Item Four as a residuary clause, and therefore found that
Decedent died testate. The court then considered the will as a
whol e and determined that its provisions relating to the
imedi ate fam |y of Decedent’s “Wfe” could not be fulfilled
because the Decedent was no |longer married. The court issued a
witten order, ordering that “only the imrediate fam |y nenbers
of the deceased.receive the proceeds fromthe estate[,]” and that
Fri edman “be excluded fromreceiving any proceeds of the estate.”
The Court of Special Appeals affirmed in an unreported opinion
and Friedman filed a Petition for Wit of Certiorari to the Court
of Appeals. The Court granted certiorari to consider the
foll owi ng three questions:

1. Did the trial court err in deciding that the
bequests to Friedman were conditioned on Decedent being
married to Zelinski at the tine of Decedent’s death?

2. Did the trial court err in deciding that the
bequests to Friedman were class gifts and not

i ndi vidual gifts even though the beneficiaries were
individually named in the wll?

3. Did the trial court err in deciding that ET Section
4-105(4) acts to revoke a person’s testanmentary gifts
to his former spouse’s specifically identified Famly
menbers when his will was executed during his marriage
and unchanged after his divorce?

Hel d: Affirmed. The governing statute, Section 4-105(4) of
Md. Code (1974, 2001 Repl. Vo l.) Estates & Trusts Article
(“ET”) provides:

Di vorce or annulnment. -- By an absolute divorce of a
testator and his spouse or the annul ment of the marri age,
ei ther of which occurs subsequent to the execution of the

testator’s will; and all provisions in the will relating to
t he spouse, and only those provisions, shall be revoked

unl ess otherwi se provided in the will or decree. (Enphasis
added) .

Consi dering questions one and three together, the Court read
“relating to” broadly, and held that ET Section 4-105(4) does not
necessarily limt revocation to only those provisions that
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directly benefit the former spouse. The Court drew this

concl usi on because the term*“relating to” nmeans that “there is a
connection between two subjects, not that the subjects have to be
t he sanme.” Trinble v. BNSF Ry. Co., 636 F. Supp. 2d 916, 922
(D. Neb. 2009). The decision as to whether a particul ar
provision is one “relating to” a fornmer spouse is a factual
determ nation to be made by the trial court. 1In doing so, a
court shoul d deci de whether, in creating the provision, the
testator was primarily notivated by the marriage or whether the
testator had alternative reasons for the bequest, such as a
relationship with the beneficiaries independent of the marriage.
When maki ng that decision, the court may presune that bequests
made to a former spouse’s famly were nade primarily because of
the marriage, unless there is evidence of some independent reason
inthe will itself or the circunstances existing at the tine of
execution.

The Court al so upheld the trial court’s finding that the
Decedent had created two classes of beneficiaries: his famly and
his wife's famly. The Court held that the trial court was not
confined to the traditional “class gift” criteria because such
interpretive tools are subordinate to the paramount inquiry — the
testator’s intent. The trial court did not err when it concluded
that the manner in which the Decedent |isted the beneficiaries,
according to famly rather than al phabetically or in some other
order, indicated that the Decedent viewed the bequests as to
groups rather than to individuals.

* k%
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John L. Mattingly Construction Co., Inc. v. Hartford Underwiters
| nsurance Conpany, No. 136, Septenber Term 2009.

Wl ma L. Phoebus, d/b/a Phoebus Electric Conpany v. Hartford
Underwiters Insurance Conpany, No. 144, Septenber Term 2009.
pinion filed July 27, 2010 by Battaglia, J.

http:// mdcourts. gov/ opi ni ons/ coa/ 2010/ 136a09. pdf
| NSURANCE — WAI VERS OF SUBROGATI ON — POST- CONSTRUCTI ON LOSS

Facts: In 2002, K B.K, Inc. and John L. Mattingly
Construction Co., Inc., Petitioner, entered into an Anerican
Institute of Architects (“AlA”) formcontract to build an Arby’s
Restaurant in Dunkirk, Maryland. The contract designated K B.K
as the “Omer” and Mattingly as the “Contractor” and provided
that “the Project is” the Arby’s Restaurant in Dunkirk. Section
16.5 of the formcontract, governing “Wivers of Subrogation,”
stated that K B.K and Mattingly “waive[d] all rights agai nst

each other and any of their subcontractors” for damages
“covered by property insurance . . . applicable to the Wrk.”
“The Work,” in turn, was defined in Section 6.3 of the form
contract as “the construction and services required by the
Contract Documents, whether conpleted or partially conpleted .
. . The Work may constitute the whole or a part of the Project.”
(Enmphasi s added).

Mattingly hired several subcontractors, including Wlnma L.
Phoebus d/ b/a WI ma Phoebus El ectric Conpany, the other
Petitioner herein, which perforned electrical work. Al though
Phoebus was not a party to the K B.K — Mttingly contract,
Section 10.3 of the formcontract provided that subcontractors,
such as Phoebus, were entitled to “all rights, renedies, and
redress afforded” to Mattingly.

Construction was conpl eted and the restaurant opened for
busi ness in Cctober, 2003, after which K B.K nmade final paynent
on the contract. Subsequently, K B.K purchased fromHartford
Underwriters Insurance Conpany, Respondent, a policy of property
i nsurance insuring the restaurant, with effective coverage dates
of Cctober 1, 2004, through Cctober 1, 2005.

Si xteen nonths after final paynent was nmade, on May 8, 2005,
a fire broke out, causing substantial damage to the Arby’s.
K.B.K submtted a claimto Hartford for property damage totaling
$1,117,711. 26, which Hartford paid, less a $1,000 deducti bl e.
Thereafter, Hartford, as subrogee of K B. K, filed a conplaint
agai nst Mattingly and Phoebus in the Grcuit Court for Calvert
County, alleging negligence, breach of contract, and breach of
warranty, asserting that the “failure of electrical wiring within
the Arby’s Restaurant” caused the fire.
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Mattingly and Phoebus answered, generally denying liability
and asserting various defenses. Thereafter, Petitioners filed
notions for summary judgnent, claimng that the waivers of
subrogation clause, Section 16.5 in the AIA formcontract,
precluded Hartford’ s claim Specifically, Mittingly and Phoebus
argued that “the parties agreed to |l ook solely to the insurance”
to cover perils such as fire, and therefore, Hartford could not
enforce any subrogation rights. The G rcuit Court agreed,

I Ssui ng an opinion and order granting sunmary judgnent in favor
of Mattingly and Phoebus, and determ ned that the waivers of
subrogation cl ause was cl ear and unanbi guous, because the term
“the Work” in Section 6.3 included “the building as construct ed,
even after final paynment.” The Court of Special Appeals reversed
and remanded in a reported opinion, Hartford Underwiters Ins.
Co. v. Phoebus, 187 M. App. 668, 979 A 2d 299 (2009), in which
it concluded that the waivers of subrogation provision, read in
tandemwi th the definition of “the Wrk,” was anbi guous and
“reasonably [coul d] be read to have nore than one neaning
tenporally.” Id. at 685, 979 A 2d at 309.

Hel d: The Court of Appeals affirnmed, reasoning that the
wai vers of subrogation clause was anbi guous as to whether it
enconpassed | osses sustained after conpletion of construction and
final paynent. The Court enphasized that the waivers of
subrogation provision, including “other property insurance
applicable to the Wrk,” could refer reasonably to “other
property insurance applicable” to the ongoing construction, or,
“other property insurance applicable” to the conpleted Arby’s.
Thus, the waivers of subrogation clause, in which the words “the
Work” are prom nent, was internally inconsistent, and ergo,
anbi guous.

The Court al so reviewed cases fromwhat Mattingly and
Phoebus characterized as a “mgjority” of jurisdictions that
recogni ze wai vers of subrogation in AIA formcontracts as
enconpassi ng | osses sustained after conpletion of construction
and final paynent. The Court determ ned that those cases were
i napposite, however, because the AlA contracts in those cases had
addi tional conpleted project insurance clauses, specifically
contenplating what to do in the event of |osses occurring after
the project was conpleted and paid for.

After determ ning that the waivers of subrogation clause,
with the definition of “the Wirk” included as one of its terns,
was anbi guous, the Court offered guidance to the Grcuit Court on
remand. Wen faced with an anbi guous contract, the G rcuit Court
must consi der extrinsic evidence which sheds Iight on the
intention of the parties at the tinme of the execution of the
contract. In construing contract |anguage, noreover, anbiguities
are resol ved against the draftsman, or, in the case of a form
contract, the proponent of the contract. Al though the Court of
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Speci al Appeals stated that “there is no such extrinsic evidence”
shedding light on the neaning of the waivers of subrogation

cl ause, the Court noted that there may be other facts to explore,
such as who proposed the formcontract used in the present case,
anong the various AlA forns that may have been avail abl e.

Because Mattingly and Phoebus asserted the viability of the

wai vers of subrogation clause as a defense, they nust denonstrate
by a preponderance of the evidence that Hartford cannot assert a
subrogation clai magainst themunder the formcontract. |n doing
so, the Grcuit Court mnust give consideration to who proposed the
formcontract at issue in this case, as well as any ot her

rel evant evidence of the parties’ intent.

* k%
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Suder v. Wiiteford, Taylor & Preston, LLP, No. 15, Septenber
Term 2009. Opinion filed April 9, 2010, by Adkins, J.

http://ndcourts. gov/opi ni ons/ coa/ 2010/ 15a09. pdf

LEGAL MALPRACTI CE - PROCF OF PROXI MATE CAUSE - TRIAL WTHI N-
A-TRI AL DOCTRI NE

Facts: Wiiteford, Taylor & Preston’s (“Whiteford”) failure to
tinely file a request for an extension of tinme for its client,
Suder, to elect her statutory share of her |ate husband s estate
resulted in the trial court’s refusal to allow the widowto el ect
her statutory share, costing her thousands of dollars. Suder
subsequently filed a mal practice action against Witeford. The
firmdenied liability, arguing that, although it breached its duty
by mssing the filing deadline, an earlier petition for an
extension, which was filed by the wi dow pro se before she retained
the firm was erroneously granted. Although Suder had filed the
petition before the deadline, the O phans’ Court failed to grant it
until after the deadline had expired. Thus, according to
Whiteford, the attorney’ s breach was not t he proxi mate cause of the
Suder’ s damages because, absent the attorney’s w ongdoi ng, Suder
woul d still be precluded fromelecting her statutory share due to
this earlier violation. The firm urged the use of the trial-
within-a-trial doctrine, where a tribunal dealing with the i ssue of
| egal mal practice retries the underlying case as if the attorney
had never breached his duty to determ ne what woul d have been the
likely result. Suder, on the other hand, argued that the doctrine
shoul d not be applied in situations, such as this one, where the
parties had already engaged in the underlying litigation. She
contended that the firmwas limted to the defenses that had been
rai sed by the wi dow s opposition, Downes, and thus, the outconme was
al ready known because the trial had al ready taken pl ace.

The Gircuit Court for Tal bot County granted summary j udgnent
and entered a final judgnent in favor of Suder after determ ning
that the first extension was valid for public policy reasons. The
court also ruled that, because Downes never challenged the first
extension during the entire tine the estate remined open,
Whiteford could not |ater raise the issue. The Court of Special
Appeal s reversed the Crcuit Court, holding that the grant of the
first extension was a voidable order that could be contested by
Downes at any time. It also approved use of the trial-within-a-
trial doctrine to determ ne Whiteford’ s liability. In this regard,
it concluded that, although Downes based his chall enge of Suder’s
el ection on the fifth extension, Wiiteford was not limted to those
grounds and coul d chal | enge proxi mate cause by raising the validity
of the first extension. Reasoning that no reasonabl e | egat ee woul d
di sregard the opportunity to prevail on the erroneous grant of the
first extension if the fifth petition had been tinely filed, the
Court of Special Appeals reversed the GCrcuit Court’s denial of
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VWhiteford s notion to dismss and remanded the case to that court
to enter a judgnent in favor of the firm Suder filed a Petition
for Wit of Certiorari to the Court of Appeals, whichit granted to
consider the following to issues:

|. Whether the trial-within-a-trial doctrine
of proving proximate cause is appropriate in a
mal practice action in which the client is not
deni ed the opportunity to proceed to trial.

1. Whether the CSA correctly concluded that,
as a matter of law, Wiiteford s conduct was
not the proxi nate cause of Suder’s danmmges.

Hel d: Reversed. The Court of Appeals held that the trial-
within-a-trial doctrineis appropriate inlegal mal practice actions
where the underlying matter has already been |itigated. Thi s
conports with the purpose of the doctrine, which is to determ ne
what woul d have occurred had Whiteford tinely filed the petition
for the fifth extension. Thus, the question is whether Downes
woul d have challenged the validity of the first extension had
Whiteford tinely filed the fifth request for extension. The trial-
within-a-trial doctrine is designed to resolve that question.
Utimately, the triggering nechanismfor the trial-within-a-tria
doctrine is a dispute over proxi mate cause, not whether the client
| ost the chance of a trial.

Furthernore, the Court held that the attorney is not limted
to the defenses actually raised by his client’s opponents, but
rather, may only assert those clains or defenses that the trier of
fact determ nes the opposition would have raised if there had been
no breach of the attorney’s duty. To ascertain what would have
happened, the trier of fact should examne the record of the
underlying controversy and hear testinony from the parties and
counsel. The Court disagreed with the Court of Special Appeals’s
assessnment, however, that Downes woul d have chal | enged the validity
of the first extension because “no reasonable |egatee would
di sregard the opportunity to prevail on the erroneous grant of the
first extension.” There was sonme evi dence that Downes may not have
been aware that the first extension was invalid. Thus, the Court
remanded the case to the Circuit Court for a trial to determ ne
what challenges Downes would have asserted had Whiteford not
breached its duty.

* k% *
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Harriette Julian v. Joseph Buonassissi, et al., No. 37, Septenber
Term 2009. Opinion filed June 16, 2010 by Battaglia, J.

http:// mdcourts. gov/ opi ni ons/ coa/ 2010/ 37a09. pdf

REAL PROPERTY — PROTECTION OF HOVEOMERS |IN FORECLOSURE ACT -—
SUPERSEDEAS BOND REQUI REMENT — VO DABLE VERSUS VO D AB INITIO

Facts: Wen facing forecl osure of her honme as a result of her
delinquency on a nortgage with AMC Mrtgage Services, Inc.,
Harriette Julian becane enbroiled in an all eged forecl osure rescue
scam per petrated by Metropolitan Money Store, whereby she conveyed
the property in fee sinple to a LaShawn W1 son, who procured from
Wl |l s Fargo Bank, N. A, an Adjustable Rate Mortgage in the anount
of $482, 000, which was secured by a Purchase Money Deed of Trust on
the hone. At settlenent, Ms. Julian was relieved of her obligation
under her nortgage with AMC, but did not receive a notice of her
right to rescind the conveyance. Approximately one nonth after
settlenment, Wells Fargo assigned the loan to U. S. Bank, as trustee
for Gitigroup Trust, but Wells Fargo continued to service the | oan.
Approxi mately six nonths after settlenent, the Deed of Trust was
recorded anmong the | and records of Charles County.

No paynments were ever nade on the Note, and Wlls Fargo, as
servicer of the loan, directed the substitute trustees to pursue a
forecl osure action against the Waldorf property and Ms. W/ son
under the nanme of the current note holder, U S. Bank. On the sane
day, Ms. Julian filed with the Clerk of the Crcuit Court for
recording anong the |and records of Charles County a “Notice of
Revocati on of Power of Attorney and Rescission and Cancel |l ati on of
For ecl osure Consul tant Contract and Forecl osure Reconveyance Deed”
(“Notice of Rescission”), putatively under the Protection of
Homeowners in Forecl osure Act, Sections 7-301 to 7-321 of the Real
Property Article, Maryland Code (1974, 2003 Repl. Vol ., 2006 Supp.)
(PHIFA). The substitute trustees, however, did not discover, and
could not have discovered, the Notice of Rescission when they
performed a title search. Thereafter, the Trustees did discover
Ms. Julian’s Notice of Rescissionduring afinal title search, days
before the public sale At the sale, the substitute trustees, on
behal f of U. S. Bank, purchased the property for $480, 000.

Ms. Julian intervened after the sale and fil ed Exceptions to
the Sal e alleging, anong other clainms, that the Deed of Trust was
void ab initio because it was obtained in violation of PHHFA. U. S.
Bank argued that Wl ls Fargo was a bona fide | ender for value and
U. S. Bank was a bona fide assignee for value, thereby allow ng the
sale to be ratified. After a hearing on the exceptions to the
ratification of the sale, the judge in the CGrcuit Court for
Charl es County noted that, after resolving all inferences in favor
of Ms. Julian, who he characterized as a victim no evidence had
been presented that either Ms. WIlson, Wlls Fargo, or U S. Bank
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could be charged with “notice or know edge of the mal feasance” of
t he nortgage broker, Metropolitan Money Store. The court ratified
the trustees’ report of the forecl osure sale and ordered the natter
to be referred to the Court Auditor for the “Statement of an
Audit.” Ms. Julian appealed to the Court of Special Appeals
(Julian 1), but did not request a stay of the Circuit Court
Ratification Order or file a supersedeas bond as required by Rul es
8-422 and 8-423. The substitute trustees filed a “Mtion to
Requi re a Supersedeas Bond or Strike the Appeal”; another judge,
wi t hout a hearing, ordered a supersedeas bond of $430, 000 or “such
anmount sufficient to secure that anount pursuant to Maryl and Rul e
8-423(b)(2),” in order to facilitate any stay of the Oder
ratifying the sale. Ms. Julian failed to file the bond, and
appeal ed t he supersedeas bond order as well (Julian Il). The Court
of Special Appeals affirmed the Grcuit Court in Julian |, but
decl i ned to address the bond i ssue, which was then pending in that
Court, because it had not been briefed. The internedi ate appellate
court held that violations of PH FA rendered t he deed voi dabl e and
not void ab initio. The Court also held that U S. Bank enjoyed t he
sanme protection as a bona fide purchaser, because Ms. Julian failed
to produce any evidence to the contrary or that Wlls Fargo or U S
Bank had sufficient notice to inquire into whether the transaction
between Ms. Julian and Ms. WIson was bona fide.

Hel d: The Court of Appeal s vacated and renmanded to the Circuit
Court for further proceedings. The Court first held that M.
Julian’s failure to file a supersedeas bond to stay the Circuit
Court’s ratification of the foreclosure sale of her hone did not
noot the appeal, because the forecl osing bank, which al so purchased
the property at the forecl osure sale, was not a bona fide purchaser
at the time of the foreclosure sale as it was “still in court and
anenable to court orders.” U 'S. Bank argued that it was stil
protected under the supersedeas bond requirenent as a bona fide
assignee, but the Court naintained that al though U. S. Bank may have
enjoyed bona fide assignee status at the tinme it took the
assignnment, a bona fide purchaser, in the case of a foreclosure
sale, “is a purchaser who takes the property w thout notice of
defects in the foreclosure sale.” As a result, the Court held that
the Crcuit Court judge was in error by assum ng the bona fides of
U.S. Bank’s status at the tinme of the forecl osure sale, because the
bank, adm ttedly, knew of the Notice of Rescission at the tine of
the forecl osure sale.

Upon reaching the nmerits of the case, the Court al so held that
Ms. Julian’s conveyance of her honme by Deed of Trust was nerely
voi dabl e, not void ab initio, upon proof of violations of PH FA
The Court engaged in statutory and | egi sl ative history anal ysis and
concl uded that the avowed failure to give the requisite notice of
rescission rights may have rendered the deed in question only
voi dabl e, and not void. In remandi ng the case, the Court noted
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that Ms. Julian would have the burden of production and persuasion
regarding whether her Notice of Rescission was effective, as
against U S. Bank’s interests, under PH FA. The Court concl uded
that should Ms. Julian nmake a prinma facie showi ng on these matters,
t he burden of production and persuasi on would shift to U S. Bank to
give it the opportunity to prove, unlike what it failed to show as
regards the supersedeas bond question, that it nonethel ess was a
bona fide purchaser or bona fide |ender for value. The Court
stated that that if U S. Bank net its burden, the case woul d end,
but if U S. Bank did not carry its burden, the burden of production
and persuasion would shift back to Ms. Julian to show that her
resci ssion was valid as against U S. Bank

* % %
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Mar garet McHal e v. DCWDutchship Island, LLC, et al., No. 123, Septenber
Term 2009, filed 22 June 2010. Opinion by Harrell, J.
http://ndcourts. gov/opi ni ons/ coa/ 2010/ 123a09. pdf

ZONING AND LAND USE — VARI ANCES — CHESAPEAKE BAY CRITI CAL AREA LAW —
WHERE THE LEG SLATURE EVI NCES | TS | NTENT FOR AN AMENDMENT TO THE CRI TI CAL
AREA VARI ANCE REQUI REMENTS TO APPLY PROSPECTI VELY, THE AMENDVENT DCES NOT
APPLY TO AN APPLI CATI ON FAR A VARI ANCE FI LED PR OR TO THE EFFECTI VE DATE
OF THE AMENDVENT AND WHERE THE OBJECT OF THE APPLICATION IS TO CURE
VI OLATI ONS OF THE CRI Tl CAL AREA LAWOCCURRI NG PRI OR TO THE EFFECTIVE DATE

Fact s: DCW Dut chship Island, LLC (“DCW) owns a 1.92 acres
(83,635.2 square feet) island, known as Little Dobbins Island (the
“Island”), located in the Magothy River in Pasadena, Anne Arundel County
(the “County”), Maryl and. The entire Island lies within either the
buffer or the expanded buffer of the Chesapeake Bay Critical Area
program

DCWacquired the Island in 2000. At that tinme, the Island contained
a sumer cottage of about 1,911 square feet of floor area and several
other small structures and i nprovenments. The total nman-nade inpervious
surface area on the Island was approximately 3, 005 feet.

In or about 2001, Daryl Wagner, a nenber of DCW and a Maryl and
regi stered hone builder, acting on behalf of DCW denolished the old
sumrer cottage and renoved the debris, wi thout the necessary permts or
variances required by the Critical Area Law and County ordi nances. Then,
Wagner constructed several large structures (including a new honme), a
pool and deck, 846 square feet of sidewal ks, and a boat ranp and concrete
driveway with approximtely 2,668 square feet of surface area to
accomodat e hi s anphi bi ous vehicle. He did not obtain any permits or
seek approval of the construction or plans for it fromthe County. |In
Novenber 2004, the County authorities discovered the construction
activities on the Island and notified DCW of the nunerous violations.
On 28 Decenber 2004, DCW sought variances from the unobserved
requirements of the Critical Area Law for each of the structures and
i nprovenents on the Island.

A County Administrative Hearing O ficer heard the evidence for and

agai nst the requests for variances. Several conmunity associations
appeared at the hearings to oppose DCWs requests. The Hearing Ofi cer
granted sone of the variances on 27 Cctober 2005. Wagner appeal ed

adm nistratively the denials and the conmunity associations and the
Maryl and Critical Area Conmission for the Chesapeake and Atl anti c Coast al
Bays (the “Conmi ssion”) appeal ed the decision to grant the variances, all
to the County Board of Appeals. The Board of Appeal s revised the Hearing
O ficer’s decision in order to inpose certain conditions on the grant of
the variances. All parties sought judicial reviewin the Grcuit Court
for Anne Arundel County.

Wiile the foregoing battles were ongoing, on Septenber 2008,
Margaret MHale, Chair of the Conm ssion, filed another action (the
present one) in the Crcuit Court for Anne Arundel County, a Conpl aint
for Restoration and Mtigation against DCW and WAgner pursuant to an
anmendnent to the Critical Area Law, MI. Code, Natural Resources Article
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§ 8-1815(a)(2)(i)(1), enacted earlier in 2008. The General Assenbly
adopted House Bill 1253, which included an anendnent to § 8-1808(c),
whi ch provides the mninmm standards for a local (in this case, the
County) program sufficient to neet the goals of the Critical Area
Program The anendnent at issue here required that, before a | ocal
jurisdiction could issue a permt, approval, variance, or special
exception, the applicant shall prepare, and the | ocal jurisdiction shall
approve, a restoration or nmitigation plan to abate the inpacts to water
quality or natural resources as a result of the violation. The
applicant, before the local jurisdiction nmay take action, for exanple,
on a variance application seeking relief from the Law s requirenents,
al so nust performthe abatenent neasures in the approved version of the
mtigation/abatenment plan. Because DCW had not prepared or carried out
an approved restoration or mnitigation plan, MHale alleged in her
conmpl aint that the variances granted by the Board of Appeals were null
and void by operation of 8§ 8-1808(c)(4), as amended. She sought relief
in the form of the “deconstruction,” renoval, and abatenent of the
structures and inprovenents erected by Wagner and that the court order
Wagner and DCWto restore and provide mitigation in accordance with a
mtigation plan to be approved by the County.

The defendants filed a notion to disnmiss arguing that the Conpl ai nt
failed to state a claim upon which relief could be granted because the
2008 amendment should not be applied retrospectively to the variance
application, which by the tine the Conplaint was filed, had been granted
(in part) by the Board of Appeals. The Circuit Court granted the notion
to dism ss.

McHal e noted a tinely appeal to the Court of Special Appeals.
Bef ore consideration of the appeal in the internedi ate appellate court,
the Court of Appeals, onits initiative, issued awit of certiorari, 411
Mi. 598, 984 A 2d 243 (2009).

Hel d: The Court of Appeals affirmed the judgnent of the Circuit
Court. The Court discussed the relevant statutory franmework of the
Critical Area Law, which the Legislature enacted to establish a Resource
Protection Programfor the Chesapeake and Atlantic Coastal Bays and their
tributaries by fostering nore sensitive devel opnent activity for certain
shoreline areas so as to nininze damge to water quality and natural
habitats. The Legislature vested the Commission with all powers
necessary for carrying out the purposes of the Critical Area Law,
including the authority to pronul gate regul ati ons for the adm ni stration
and enforcenent of the program including regulations governing the
establ i shment of conprehensive standards and procedures for buffer
establishnment and the protection and conservation of the buffer. The
“buffer” neans an existing, naturally vegetated area, or an area
established in vegetation and managed to protect aquatic, wetlands,
shoreline, and terrestrial environments from manmade di sturbances. At
the tinme of the operative facts, the buffer was, at nininum a 100-f oot
area |landward fromthe nmean high water line of tidal waters, tributary
streans, and tidal wetlands. The Anne Arundel County Code expands the
buffer to include contiguous sensitive areas, such as slopes of 15% or
greater. Wth certain exceptions, new devel opnment activities may not be
permtted in the buffer. The local jurisdiction has the primry
responsibility of developing and inplenenting a Critical Area program
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subj ect to revi ew and approval by the Commission. The local jurisdiction
may grant a variance to the Critical Area criteria when a literal
enforcenent of provisions withinthe jurisdictions Qitical Area program
woul d result in unwarranted hardship to an applicant.

Turning to the statutory interpretation and application questions
at hand, the Court noted that, generally, all statutes are presuned to
operate prospectively. There is, however, no absolute prohibition
agai nst retrospective application of a statute. The presunpti on agai nst
retrospectivity is rebutted only where there is clear expression in the
statute to the contrary. An exception exists, however, in the context
of land use and zoning cases, to the general presunption in favor of

prospective application of statutes. In Yorkdale Corp. v. Powell, 237
Md. 121, 126-27, 205 A.2d 269, 272 (1964), the Court of Appeals held
that, in the context of a land use or zoning matter, it will apply a
substantive change to a statute to a matter still in litigation.

The Court held that the Yorkdale doctrine is applicable to the
context of a Critical Area Law variance application. A review of
Yorkdal e and its progeny indicated that, in |land use and zoning cases,
the general presunption is that, in the absence of contrary |egislative
intent, a substantive change to the | aw occurring during the pendency of
land use litigation and before any substantive rights vest, is to be
applied to the pending litigation matter, i.e., understood therefore to
be applied retrospectively to sonme extent. The Court considers first the
Legi slature’ s i ntent when deterni ni ng whet her a change to the | aw applies
prospectively or retrospectively. The Yorkdal e doctrine thus is actually
the default rule that the Court applies where there is no clear
legislative intent directing retrospective application. The doctrine
does not engage where there is clear legislative intent that the |aw
shall be applied prospectively only.

Thus, the Court applies the standard rul es of statutory construction
when there is an indication that the Legislature intended for the Iand
use or zoning statute to have prospective application only. The Court’s
primary duty when interpreting the | anguage of the statute is, after all,
to effectuate and ascertain the intent of the Legislature.

The Court considered the uncodified | anguage in Section 5 of House
Bill 1253, as enacted in Ch. 119 of the 2008 Laws of Maryland, to shed
light on the legislative intent, which provided that “and this Act nmay
not be applied or interpreted to have any effect on or application to an
alleged critical area violation that originated before the effective date
of this Act.” The effective date of the Act was 1 July 2008. The Court
found t hat section was unambi guous and hel d that the Legi sl ature intended
for the 2008 anmendnment to be applied prospectively to situations where
an underlying violation of the Critical Area Law pre-dated the amendnent.
Thus, the Court held that the requirenent in 8§ 8-1808(c)(4), as anmended,
to prepare and performan approved restoration or nmitigation plan, is to
be applied prospectively only to variance applications seeking to cure
violations occurring after the effective date of the anendnent.

* % %
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COURT OF SPECI AL APPEALS

Dedra Billings, et al. v. County Council of Prince George’s County,
Maryland sitting as the District Council, et al., No. 2206,
Septenber Term 2008, filed February 26, 2010. Opi nion by Sal non,
J.

http://ndcourts. gov/ opi ni ons/ cosal/ 2010/ 2206s08. pdf

ADM NI STRATI VE LAW - WHAT DECISIONS OF THE DI STRICT COUNCIL OF
PRI NCE GEORGE'S COUNTY ARE SUBJECT TO JUDI Cl AL REVI EW UNDER MD
CODE (2003 REPL. VOL.), ARTICLE 28, SECTION 8-106(e€).

Facts: Eastern Petroleum Corporation (“Eastern Petrol euni)
intended to expand upon an existing gas station and build a
nei ghboring car wash on a 2.98-acre parcel in Prince Ceorge’'s
Count y. Accordingly, Eastern Petroleum applied to the Prince
George’s County Zoning Hearing Examner (“ZHE’) for a special
exception ("“SE-4549") under the Prince George’s County zoning
ordi nance. Al so, Eastern Petroleum applied to the Prince
George’s County Planning Board (“the Board”) for a necessary
departure from Design Standards (“DDS-564").

On June 5, 2007 the Board recomended approval of DDS-564

whi ch deci si on woul d becone final within 31 days (on July 5, 2007)
unl ess soneone filed an appeal with the District Council for Prince
George’s County (“Council”), or the Council decided to reviewthe
Board' s decision. On June 18, 2007, the Council elected to review
DDS-564. Simlarly, on Septenber 4, 2007, the ZHE approved of SE-
4549 with conditions, which decision wuld becone final within 30
days (on Cctober 4, 2007) unless soneone filed an appeal with the
Council, or the Council decided to review her decision. On
Septenber 24, 2007, the Council elected to review SE-4549. On
Cct ober 22, 2007, however, after the tine for appeal s had expired,
t he Council announced the withdrawal of its election to revieweach
case.

Four Prince George’'s County residents and a civic association
representing |local property owners (“appellants”) filed, in the
Circuit Court for Prince George’'s County, a petition for judicial
review of the Council’s actions. The Council and Eastern Petrol eum
noved to dismiss the petition, on the grounds that 1) the Counci
never made a “final decision” within the neani ng of Ml. Code (2003
Repl. Vol.), article 28, section 8-106(e), which authorizes

judicial review of decisions of the Council, and 2) the appellants
had failed to exhaust their available admnistrative renedies,
because they never filed an appeal to the Council in either case.
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Eastern Petrol eumal so noved to stri ke the petitioners’ menorandum
of law as untinely. The circuit court granted both notions.

Hel d: Judgnent reversed; case remanded to the circuit court
with instructions to remand both cases to the Council for further
pr oceedi ngs.

The Court held that the appellants had exhausted their
adm ni strative renmedi es because the Council’s initial election to
revi ew bot h cases absol ved the appel |l ants of any obligationto file
appeals, and that the Council’s subsequent w thdrawal of its
el ections was both illegal and constituted a “final decision” as to
each case, within the nmeaning of article 28, section 8-106(e).

Initially, the Court held that the Council’s wthdrawal of
each el ection was illegal under sections 27-312(f), 27-141, and 27-
239.01(b)(9) (O -(E) of the Prince George’ s County zoni ng ordi nance,
because in each case the Council failed to either affirm the
deci sion under review, nodify it, reverse it, or remand the case,
and the Council failed to give witten reasons for its decision.
Furthernore, as to DDS-554, the Council failed to hold a required
heari ng.

The Court then held that the Council’s w thdrawal in each case
constituted a “final decision” within the neaning of article 28,
section 8-106(e). The Court reasoned that the w thdrawal s, which
each occurred after the expiration of the appellants’ tinme for

appeal to the Council, had left appellants wthout “neans of
further prosecuting or defending their rights and interests in the
subject matter in proceedings before the . . . [District Council],

thus leaving nothing further for the [District Council] to do.”
See Ml. Commin on Human Rel ations v. Balto. Gas and Electric Co.,
296 Md. 46, 56 (1983). The Court further held that the appellants
had exhausted their admnistrative renmedi es, because there was
not hi ng to appeal once the Council elected to review each case.

The appel |l ants argued that the Court should order the circuit
court to direct the Council to deny SE-4549 and DDS- 554, reasoning
that, under section 27-132(d), the Council had effectively approved
each by failing to tinely nake a decision on review. The Court
di sagreed, holding that, as to SE-4549, the Council by its
wi thdrawal did make a tinmely decision (albeit anillegal one); and
that, as to DDS-554, under section 27-239.01(b)(9)(D), the tine
l[imt for a decision never began to run because the Council never
hel d a hearing. Accordingly, the Court instead ordered the circuit
court to remand the case to the Council, so that the Council could
then properly affirm nodify, reverse, or remand in each case.

The Court also reversed the circuit court’s decisionto strike
t he appel |l ants’ nenorandumof |aw. The Court held that, though the

-55-



Return to TOC

menorandum was subnmitted |ate, Eastern Petroleum failed to
denonstrate any prejudice.

* k%
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State of Maryland v. Helen L. Holton, No. 861, Septenber Term
2009, decided on July 1, 2010. Opinion by Davis, J.

http://ndcourts. gov/opi ni ons/ cosa/ 2010/ 861s09. pdf

CONSTI TUTI ONAL _LAW - ARTICLE 10 OF THE MARYLAND DECLARATI ON CF

Rl GHTS - SPEECH AND DEBATE CLAUSE - MARYLAND CONSTI TUTI ON,
ARTICLE 3, SECTION 18 MARYLAND CONSTI TUTION (providing that “No
Senator or Delegate shall be liable in any civil action, or

crimnal prosecution, whatever, for words spoken in debate”)-
SCOPE OF THE COMMON LAW LEGQ SLATIVE PRI VI LEGE | N MARYLAND

Mont gomery County v. Schooley, 97 M. App. 107, 115 (1993),
(holding that, “subject to the consequences of the Supremacy
Gl ause, that imunity, conferred as a matter of common | aw, appears
to be co-extensive in scope with the Constitutional imunity
enj oyed by nenbers of Congress and the Maryl and General Assenbly.”
(G ting Baker v. Mayor and City Council of Baltinore, 894 F. 2d 679,
681 (4th Cr.), cert. denied, 498 U S 815, 111 S. . 56, 112 L
Ed. 2d 31 (1990)).

Manders v. Brown, 101 Md. App. 191 (1994) (holding that “[d]espite
the common | aw origins of legislative privilege as it applies to
|l ocal legislative bodies, federal and Ilocal privileges are
essentially co-extensive.”) (GCting Mntgonery County v. School ey,
supra.)

SCOPE OF MD. CCDE (2006 Rep. Vol., 2009 Supp.), COURTS & JUDI Cl AL
PROCEEDI NGS, C.J.P. 8 5-501(providing that “[a] civil or crimnal
action nmay not be brought against a city or town council nman, county
conmm ssioner, county councilman, or simlar official by whatever
name known, for words spoken at a neeting of the council or board
of comm ssioners or at a meeting of a commttee or subconmttee
t hereof.”).

Facts: Affirnmed. A Baltinore Cty grand jury returned an
i ndi ctment agai nst appellee based on records and testinony
regarding the proceedings of the Baltinore City Council and
appellee’s activities in her capacity as a nenber of the Econom c
Devel opnent and Public Financing Coormittee and as Chairperson of
the Taxation and Finance Commttee. The records and testinony
i ncluded telephone calls and nmeetings with Ronald Lipsconb and
Doracon Contracting, Inc., a developer owned in-part by Ronald
Li psconb, for a political survey for which appellee received
paynent which the State all eged was i ntended to i nfluence appell ee
to vote in favor of public subsidies known as “paynents in |ieu of
taxes” for the devel opnent of two parcels of land in Baltinore
City. The trial court granted appellee’s Mtion to Disniss the
charges on the grounds that the only evidence obtained by the
State, and alleged in the indictnment, constituted | egi sl ative acts.
The trial court ruled that the acts were protected under the common
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law legislative privilege. The State Prosecutor appealed and
argued that the circuit court erred and that the comon | aw
| egislative privilege did not apply to local legislators in the
context of a crimnal prosecution.

Hel d: The circuit court was presented only with an argunent
that the comon law legislative privilege did not apply to
appellant in a crimnal case and, therefore, the court only deci ded
the applicability of that privilege. The Court of Special Appeals
directed that the parties file supplenental nenoranda after oral
argurment before the Court to address the applicability of C J.P. §
5-501, which had not been raised before the circuit court. This
Court affirmed the circuit court, holding that both the conmon | aw
privilege and C. J.P. 8 5-501 applied to protect appellee in this
case.

The Court of Special Appeals first construed the speech and
debate provisions of the Maryland Constitution as in pari materia
with the federal constitutions Speech or Debate clause in Bl ondes
v. State, 16 Md. App. 165, 175 (1972). Al though |local |egislators
are not expressly covered by the ternms of either constitutiona
provi sion, in School ey, supra, the Court of Special Appeals held
that a common law legislative privilege applied to loca
| egislators in the context of a civil action. That holding was
reiterated in Manders, supra.

The State Prosecutor argued that the comon |aw privilege
should not apply in a State crimnal prosecution of a |ocal
| egi sl ator for the reasons expressed by the Supreme Court in United
States v. Gllock, 445 U S. 360 (1980). The Supreme Court in
G llock, however, declined to apply a privilege to a State
l egislator in a federal crimnal prosecution because of the
Supremacy C ause.

The Court of Special Appeals held that the rationale of
| egi sl ati ve independence is particularly applicable to |ocal
| egi sl ati ve bodies, which are products of State |aw and, thus are
entitled to the sane protection as State legislators in a crimna

prosecuti on. In addition, the Court held that C J.P. 8§ 5-501,
which provides that “[a] civil or crimnal action may not be
brought against a city or town councilman . . . for words spoken at
a neeting of the council. . . .” also applied to the case sub

judi ce and served as an additional ground for affirmng the circuit
court.

* k% %
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Harry Boston Pal mer v. State of Maryland, Case No. 1408, Septenber
Term 2008. Qpinion filed July 6, 2010 by Mtricciani, J.

http:// ndcourts. gov/ opi ni ons/ cosa/ 2010/ 1408s08. pdf

CRIM NAL LAW - CONSECUTI VE AND CONCURRENT SENTENCES —THE RULE COF
LENI TY

Facts: On Decenber 19, 1980, appellant, Harry Boston Pal ner,
was sentenced to incarceration for ten crinmes of violence. In
1995, nost of the judicial record from this case was destroyed
pursuant to the circuit court’s records retention and di sposal
schedul e. Only the trial court’s docket sheet remained and it
reflected the foll owi ng sentences: “(C) Cs. 1 30yrs. 2 Merge
3 10 yrs. 4 Merge 5 Merge 6 3 yrs. 7 30 yrs. 8 10 yrs.
9 Merge 10 3 yrs.” The docket further indicated that the tria
court inposed the follow ng conditions: “Count 3 is consecutive to
count 1, Count 6 is concurrent to count 3, Count 7 is concurrent to
count 6, Count 8 is consecutive to count 7, count 10 is concurrent
to count 8.” Records fromthe Maryl and Departnent of Public Safety
and Correctional Services erroneously indicated that appellant was
to serve a maxi mumincarceration of forty years when, in fact, the

court’s total was seventy years. In 2008, appellant noved to
recal cul ate his sentences. The court deni ed appellant’s notion and
subsequently issued an anmended order of comm tnent. Appel | ant
twice noved to correct the anmended order as an illegal sentence,

and both notions were deni ed.

Hel d: There is no anbiguity where the trial court explicitly
pronounced the way in which each count’s sentence related to at
| east one other sentence. There is no anbiguity where the judicial
record conflicts with records of the Maryl and Departnent of Public
Saf ety and Correctional Services, and the rule of lenity therefore
does not apply. Appellant’s maxi numincarceration stood at seventy
years, and the circuit court did not increase his sentence
illegally when it issued an anended order of commtnent to that
effect.

* k% %
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Brandon T. Morris v. State of Maryland, No. 2924, Septenber Term
2007. Opinion by Kenney, J. (retired, specially assigned). Filed
on April 29, 2010.

http://ndcourts. gov/opi nions/ cosal/ 2010/ 2924s07. pdf

CRIM NAL LAW — DEATH PENALTY

CRIM NAL LAW MERGER

Fact s: Appel lant, a convicted felon charged with nurdering
an armed police officer at a hospital while escaping custody in
addition to other assault and robbery charges, contends that the
Circuit Court for Howard County conmitted reversible error by
denying his notion to strike the prosecution’s notice of its intent
to seek the death penalty, arguing that the death penalty is an
“illegal sentence” because the Court of Appeals, in Evans v. State,
396 Md. 256 (2006), struck down Maryl and’ s regul ati ons on executi on
pr ot ocol s.

Though he was not sentenced to death, appellant contends that
he was prejudi ced because his trial strategy was affected by the
possibility of a death sentence. Additionally, citing studies for
the proposition that jurors selected for capital cases “are nore
likely to convict than non-death qualifiers,” appellant argues that
he was prejudiced by the selection of a jury which had undergone
voir dire for a death-penalty proceeding.

Appel l ant al so argues that the Double Jeopardy C ause was
vi ol ated when he was sentenced for both first-degree assault and
armed robbery of one victimand first-degree assault and attenpted
armed robbery of another victim As to each victim he argues that
the acts of assault and robbery were part of the sanme transacti on.

Hel d: The Court of Appeals’ decision in Evans v. State, 396
Ml. 256 (2006), did not invalidate the death penalty. As the death
penalty statute was not illegal at the tinme appellant received
notice that the State woul d seek the death penalty, the trial court
did not err by denying appellant’s notion to strike the death
penalty notice based on appellant’s assertion that the death
penalty was il egal

The Court of Appeals has twice rejected the argunent that
seating a “death-qualified” jury denies a defendant the
Constitutional right to an inpartial jury at the guilt or innocence
stage of the trial. Therefore, appellant was not prejudiced by the
selection of a jury that had undergone voir dire for a death-
penal ty proceeding. Moreover, appellant put forth no evidence
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to support his assertion that his defense strategy was
prejudicially affected by the possibility of a death sentence.

The sentences for assault and robbery or attenpted
robbery shoul d have nerged. Defendant coul d not be convicted
of both assault and robbery or attenpted robbery, where the
jury was not instructed to reach a verdict concerning a
separate act of assault fromthat upon which the robbery or
attenpt ed robbery was based.

* k% %
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Mark E. Furda v. State of Maryland, No. 3053, Septenber Term 2007.
Opi nion by Hollander, J. was filed on July 2, 2010.

http://ndcourts. gov/opi ni ons/ cosa/ 2010/ 3053s07. pdf

CRIM NAL LAW - EMERGENCY MENTAL HEALTH EVALUATI ON - COVM TMENT TO
A MENTAL | NSTI TUTI ON - HEALTH GENERAL ARTICLE - COVAR 10. 21.01(12)
- 18 U.S.C. § 922(g)(4); 27 CF.R § 478.11

Facts: In February 2003, the Montgonery County Sheriff’s
Department served a donestic protective order on Mark Furda,
appel l ant, and transported hi mfor an energency nental eval uation,
based on a petition filed by Karen Furda, who was then appellant’s
wi fe. At about the sane time, the sheriffs seized nunerous weapons
fromappellant’s hone, including regulated firearnms. On July 26,
2005, in the Grcuit Court for Montgonery County, Furda pl eaded
guilty, as a subsequent offender, to one count of violating a
donestic protective order issued in Septenber 2004. See 88 4-506
and 4-509 of the Famly Law Article of the Maryland Code. The
court sentenced Furda to a suspended one-year termof incarceration
and two years of probation

On Septenber 13, 2006, while on probation in the protective
order case, Furda filed a “Mdtion,” pro se, seeking the return of
hi s archery equi pnent and “other related itens” that were seized in
2003. The court denied the notion, w thout prejudice, on Novenber
1, 2006. On July 30, 2007, a few days after the expiration of his
probation, appellant filed another pro se “Mtion,” asking for the
“release of all [his] property held for safe keeping by the
Mont gonmery County Sheriff’s Departnent.” Then, on October 31,
2007, through counsel, and before the court had ruled on the July
2007 Motion, appellant filed a “Mtion To Return Property,”
requesting return of the weapons that had been seized in 2003.
After a hearing on Novenmber 7, 2007, the circuit court denied the
Motion in an Order of the same date. It concluded, inter alia,
that appellant was prohibited from possessing firearns under 18
US. C 8 922(g)(4), because he had previously been “involuntarily
conmitted to a nental institution.”

Hel d: The circuit court erred in concluding that appellant’s
energency nmental health evaluation in 2003 constituted an
i nvoluntary commtment to a nental institution under 18 U S.C. 8§
922 (g)(4). In the context of an involuntary, emergency adm ssion
to a mental hospital, the Court was persuaded by the |logic of the
jurisdictions that construed “comritted” as applying to situations
in which, at the very least, the patient has been afforded an
evidentiary hearing, held either by a court or a hearing officer;
the patient or the defendant has a right to appear and has the
right to counsel; and findings are nade by the factfinder, based on
conpet ent nedi cal evidence. In the absence of such mninal
saf equards, the termdoes not extend to a brief hospitalization for
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pur poses of an energency nental health evaluation. Therefore, in
this case, Furda’s hospitalization was not a comm tnent under
federal |aw

* % *
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Andre Devon Arthur. v. State of Maryland, Case No. 400, Sept. Term
2008. Opinion filed on July 2, 2010 by Matricciani, J.

http://ndcourts. gov/opi ni ons/ cosal/ 2010/ 400s08. pdf

CRIMNAL LAW - FAILURE TO OBEY A LAWUL ORDER — RESISTING OR
| NTERFERI NG W TH ARREST —RI GHT TO REASONABLY RESI ST AN UNLAWUL
WARRANTLESS ARREST — DI STURBING THE PUBLIC PEACE AND DI SORDERLY
CONDUCT —FREE SPEECH — CONTENT - NEUTRAL RESTRI CTI ONS

Facts: A Frederick Police officer was on patrol when he cane
upon appel l ant, Andre Arthur. Believing that appellant had t hrown
a newspaper at his vehicle, the officer exited his police vehicle
and said to appellant, “Hey, let nme talk to you.” Appel | ant
continued to wal k away while yelling obscenities at the officer,
who told appellant to settle down and asked what was going on. As
appel lant and the officer neared the entrance to a restaurant,
around which several of its patrons had congregated, appellant
conti nued his “verbal onslaught.” The officer told appellant to
| oner his voice and settle down. Appellant refused and conti nued
to wal k away, at which point the officer advised appellant that he
was under arrest and took hold of appellant’s shirt. Appellant
resisted the officer’s attenpts to restrain himbut was eventual ly
subdued with the help of several other officers. Appellant was
convicted by a jury in the Grcuit Court for Frederick County of
failure to obey a lawful order and resisting arrest. The court
sentenced himto a termof sixty days incarceration for failure to
obey a lawful order, and to a consecutive one year term of
i ncarceration for resisting arrest.

Held: The trial court did not err when it declined to give
a separate instruction on resisting arrest and used Maryl and
Crimnal Pattern Jury Instructions 4:27.1, which adequately
enconpasses the right to reasonably resi st an unl awful, warrantl| ess
arrest. The jury could have found that the officer acted because
of the time, place, and nmanner of appellant’s speech and not the
content of appellant’s speech. Therefore, there was sufficient
evi dence to convict appellant for failure to obey a |awful order
and for resisting arrest.

* k%
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Adan Espinoza Canela and Policarpio Epinoza Perez v. State of
Maryl and, Nos. 1719 & 1944, Septenber Term 2006, filed July 1,
2010. Opinion by Sal non, J.

http://ndcourts. gov/opi ni ons/ cosa/ 2010/ 1944s06. pdf

CRIM NAL LAW- PROCEDURE - TRIAL COURT’ S FAI LURE TO NOTI FY DEFENSE
COUNSEL OF JURY NOTES WAS HARMLESS ERROR

Facts: The appellants, Adan Espinoza Canela and Policarpio
Espi noza Perez, were found gquilty of brutally nurdering three

children to whomthey were related. In the course of the trial
the jury sent dozens of notes to the trial judge, who failed to
notify the parties of six of those notes. Canel a and Perez

appeal ed and requested a new trial on several grounds, including
that the court violated Ml. Rule 4-326(d) by failing to notify the
appel lants of the jury notes.

Hel d: Judgnents affirmed. The Court held that the tria
judge’s failure to disclose the six notes at issue, though error,
was harm ess beyond a reasonabl e doubt. As to three of the notes
(Notes 6, 7, and 21), each was received while a wtness was
testifying, and asked a question involving a mnor issue unrel ated
to the guilt or innocence of the appellants. After receiving each
of these three notes, the trial judge hinself queried the wtness
in order to answer the question on the jury's behalf. The Court
found no prejudice because the appellants could not plausibly
explain howtheir trial strategy would have differed, had Notes 6,
7, and 21 been di scl osed. One of the notes (Note 23), received
during the testinony of the State’'s forensics expert, asked how
i nvestigators had recovered DNA evi dence frombl oody cl ot hi ng f ound
in Perez’s car. The question was effectively answered later in the
expert’s testinony during the prosecutor’s direct exam nation. As
to Note 23, again the Court found no prejudice because the
appel | ants coul d not explain howtheir trial strategy was affected.
One of the notes (Note 26), received during the testinony of the
State’s DNA expert, asked whether two different DNA experts could
reach different conclusions on the basis of a single report
generated by DNA evidence. The trial judge hinself queried the
wi tness on this issue, as did defense counsel on cross-exam nation.
As to Note 26, once again the Court found no prejudi ce because the
appel l ants coul d not explain howtheir trial strategy was affected.
Finally, one of the notes (Note 14) alerted the judge that one of
the jurors should be renoved for inattentiveness. In fact, the
juror had not arrived at the tine Note 14 was received. The trial
j udge suggested di sm ssing the m ssing juror, which defense counsel
opposed. After delaying the trial for an hour, the trial judge did
dismss the mssing juror. Appellants argued to this Court that
the failure to disclose effectively caused the delay, and that the
jury likely blanmed the appellants for the delay. The Court
rejected the latter contention as basel ess.
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Separately, the Court also rejected 1) appellants’ argunent
that the trial court inproperly admtted certain testinony of the
State’s DNA expert that was, supposedly, outside the witness’'s
expertise and not fully disclosed before trial; 2) appellants’
argunent that the court should have suppressed incrimnating
statenents that they made to police, as fruits of an illegal
arrest; 3) appellants’ argument the court erroneously excluded
certain testinony of a relative of the victinms, as inadmssible
hearsay; 4) Canela s argunent that the court inproperly admtted
certain testinmony of the State’'s forensics expert that was,
supposedl y, outside the witness’s expertise and not fully disclosed
before trial; 5) Perez’s argunent that the court erred by admtting
in redacted forma statenent he made to police that incrimnated
both hinmself and Canela; 6) Perez's argunent that the court
i mproperly restricted his cross-exam nation of wtnesses at a
suppression hearing; and 7) Perez’ s argunent that the court erred
by failing to deliver a jury instruction on the spoliation of
evi dence.

* k% *
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Aston Patrick Aguilera v. State of Mryland, No. 313, Septenber
Term 2008, filed July 2, 2010. Opinion By Gaeff, J.

http://ndcourts. gov/opi ni ons/ cosa/ 2010/ 313s08. pdf

CRRM NAL LAW - JURY TRIAL WAIVER - MARYLAND RULE 4-246(b) -
ANNOUNCEMENT ON RECORD OF KNOW NG AND VOLUNTARY WAI VER - HARM.ESS
ERROR - VOLUNTARI NESS | NQUI RY

Facts: Prior to the start of trial, the court conducted a
jury trial waiver on the record, asking appellant a series of
guestions about his understanding of his right to a jury trial and
t he consequences of waiving this right and proceeding with a bench
trial. After this questioning, the court stated: “lI amsatisfied
t hat t he defendant understands what he is doing in his election for
a bench trial in this case, so a jury trial has been effectively
wai ved.” Appel |l ant subsequently was convicted of assault in the
first degree.

Hel d: Judgnment affirmed. The plain | anguage of Maryland Rul e
4-246(b) provides that a court may not accept a defendant’s waiver

of his or her right to a jury trial wuntil it determnes and
“announces on the record that the waiver is made know ngly and
voluntarily.” Although the court here did not use the specific
words “knowi ngly” and “voluntarily,” the judge satisfied the
requi renents of Rule 4-246(b). The court’s statenment that “the
def endant understands what he is doing in his election for a bench
trial,” along with its statement that the right to “a jury tria

has been effectively waived,” reflected the court’s concl usion t hat
appel | ant knew what he was doing in choosing a bench trial, and,
wi th that understanding, he intentionally chose to waive his right
toa jury trial

Even if the court did not conply with Rul e 4-246(b) by making
t he required announcenent on the record, any error was harnl ess.
Al though the court did not wuse the words *“know ngly” and
“voluntarily” in finding that appellant’s right toajury trial had
been “effectively made,” the on-the-record finding that the circuit
court did nake was clearly to that effect.

The anendnent to Rul e 4-246(b), effective January 1, 2008, did
not change prior decisions holding that a court is not required to
ask specific questions regarding voluntariness, “unless there
appears sone factual trigger on the record, which brings into
| egiti mate question voluntariness.” Kang v. State, 393 Md. 97, 110
(2006). Although it is the better practice for trial judges to ask
speci fic questions about the voluntariness of the waiver, the court
is not required to ask such questions, absent a trigger. There was
notrigger inthis caseraising “legitimte question” regarding the
vol unt ari ness of appellant’s waiver. The trial court, therefore,
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was not required to ask specific questions regardi ng whether the
wai ver was coer ced.

* % %
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Wal ker v. State, No. 2152, Septenber Term 2008, filed My 27,
2010. Opinion by Sal non, J.

http:// ndcourts. gov/ opi ni ons/ cosa/ 2010/ 2152s08. pdf

CRIM NAL LAW - MEANING OF “"FIREARM AS DEFINED IN MD. CODE (2003
REPL. VAO..), SECTION 5-101(h) OF THE PUBLI C SAFETY ARTICLE

APPELLATE REVIEW- PLAIN ERROR I N JURY | NSTRUCTI ONS.

Facts: A few hours after Leon Walker fired a gun, police
searched his residence and found a starter pistol. Wal ker was
charged inthe Grcuit Court for Baltinore County with, inter alia,
possessing a “regulated firearnf after having previously been
convicted of a drug felony, in violation of Mi. Code (2003 Repl
Vol .), section 5-133(c)(1) of the Public Safety Article.

At trial, Walker testified that he had fired the starter
pi stol, but there was contrary evidence that he had instead fired
an unrecovered, functi onal handgun. The evidence was
uncontroverted that whereas sonme starter pistols fire projectiles
or can be readily nodified to do so, the recovered starter pistol
was capabl e of neither.

Before trial, Walker had nmoved in limne to prevent the
prosecutor fromarguing that a starter pistol conpletely incapable
of firing a projectile can qualify as a “regulated firearnf as the
termis used in section 5-133(c)(1). The trial court had denied
the notion, and the prosecutor argued in closing that, whether
Wal ker fired a functional handgun or the starter pistol, he was
guilty. Wthout defense objection, the trial judge instructed the
jury that every starter pistol qualifies as a “regulated firearm”
The jury found Wal ker guilty of violating section 5-133(c)(1).

Hel d: Judgnent vacated; case renmanded for a new trial.

The Court held that a starter pistol that does not and cannot
be nodified to fire projectiles by explosive force, does not
qualify as a “firearmi as defined in section 5-101(h), and
therefore does not qualify as a “regulated firearni as the termis
used in section 5-133(c)(1).

The Court turned first to section 5-101(p), which defines
“regulated firearnf to nean, inter alia, a “handgun.” The Court
then turned to section 5-101(n), which defines “handgun” to nean “a
firearm with a barrel less than 16 inches in length,” and to
include “starter . . . pistols.” Finally, the Court turned to
section 5-101(h), which states:

(1) “Firearni neans
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(i) a weapon that expels, is designed to expel, or may
readily be converted to expel a projectile by the action
of an expl osive; or

(ii) the frame or receiver of such a weapon.
(2) “Firearnt includes a starter gun.

Based on the plain text of section 5-101(h), its legislative
hi story, and federal cases i nterpreting anal ogous federal statutes,
the Court concluded that only a starter gun that does or can be
nodi fied to expel projectiles by explosive force (or such a starter
gun’s franme) qualifies as a “firearm” therefore a "“handgun,” and
therefore a “regulated firearm”

The Court further held that, by instructing the jury to the
contrary, the trial court commtted plain error under Ml. Rule 4-
325(e). The Court reached this conclusion because 1) the erroneous
instruction denied Walker a fair trial by foreclosing the
possibility that the jury would find Wal ker not guilty on the basis
of his testinony, 2) defense counsel likely failed to object out of
perceived futility, because the trial court had previously denied
the nmotion in limne relating to the sane issue of statutory
interpretation, 3) the notion in |imne had previously raised the
i ssue, which was not nerely a matter of appellate afterthought, and
4) declining plain error review would not pronote judicial
efficiency, because Walker would likely succeed in a post-
convi ction action.

* k%
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Jeffrey Hurd v. State of Maryland, No. 2725, Septenber Term 2008,
filed February 3, 2010. Opinion by Sal non, J.

http://ndcourts. gov/opi ni ons/ cosal/ 2010/ 2725s08. pdf

CRIM NAL LAW- MD. CODE (2007 REPL. VOL.), SECTION 10-416(b)(3)(ii)
OF THE NATURAL RESOURCES ARTI CLE AS A DEFENSE TO CRI M NAL CHARGES.

Facts: Jeffrey Hurd lived in Washington County near Arthur
Pereschuk and his son-in-law, Janes Rudol ph. On July 22, 2007,
Pereschuk’s Labrador Retriever, Bristol, ran off Pereschuk’s
property. Hurd, who was hunting, subsequently spotted Bristo
pursuing a deer on his property, and he shot the dog to death.

On May 8, 2008, Rudolph was walking his German Shepard,
Harl ey, when the dog ran off, onto Hurd' s property. Hurd spotted
Harl ey chasing a turkey in his yard, then shot and killed the dog.

For shooting the dogs, Hurd was charged in the Grcuit Court
for Washington County with two counts of aggravated cruelty to
animals, Ml. Code (2002), 8 10-606 of the Crimnal Law Article
(“CL"), and two counts of malicious destruction of property val ued
under $500.00, CL 8§ 6-301. After a bench trial that proceeded on
an agreed statenent of facts, he was found guilty of all charges.

Hel d: Judgnents as to charges stemming fromthe July 22, 2007
shooting, reversed; judgnents as to charges stenming fromthe My
8, 2008 shooting, affirned.

The Court held that, applying the rule of lenity, M. Code
(2007 Repl. Vol.), section 10-416(b)(3)(ii) of the Natural
Resources Article (“NR’) provided a conplete defense to Hurd's
shooting of Bristol while the dog pursued a deer, on July 22, 2007.

NR section 10-416(b)(3)(ii) states that, wthin several
counties of Maryl and (which included Washi ngton County, at the tine
of the shootings), any person “may kill any dog found pursuing any
deer, except in accordance wth regulations” adopted by the
Department of Natural Resources governing the use of dogs to hunt

and recover deer. The Court recognized that the nmeaning of NR
section 10-416(b)(3)(ii) is anmbiguous, as to whether the statute
authorizes the killing of 1) only those dogs bei ng used by persons
to hunt deer illegally, or else 2) any dog illegally pursuing a
deer. Citing the rule of lenity applicable to crimnal cases, the
Court adopted the latter interpretation. Therefore, Hurd was
within his rights to kill Bristol, and he should have been

acquitted of the charges stemmng fromthat incident.

The Court affirmed the remaining convictions for aggravated
cruelty to animals and nalicious destruction of property val ued
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under $500.00, as to the shooting on May 8, 2008. The Court held,
first, that there was sufficient evidence that Hurd killed Harley
“cruelly,” within the nmeaning of CL section 10-606(a) (1), because
t here was evi dence that Hurd unnecessarily and unjustifiably caused
the dog to suffer pain. Second, Hurd presented insufficient
evi dence to support his affirmative defense of necessity as to both
charges, because there was no evidence that he acted with the
i ntention of preventing harmto the pursued turkey or to his | and.
Third and finally, there was sufficient evidence that Hurd
destroyed property (Harley) “maliciously,” within the neani ng of CL
section 6-301(a), because there was evidence that, when Hurd shot
Harl ey, he knew that sonmeone owned the dog.

* k%
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Mark E. Furda v. State of Maryland, No. 2240, Septenber Term 2008.
Opi nion by Hollander, J. was filed on July 6, 2010.

http://ndcourts. gov/opi ni ons/ cosa/ 2010/ 2240s08. pdf

CRRM NAL LAW § 9-101(a)(2) - PERJURY - FALSE STATEMENT - PUBLIC
SAFETY § 5-139(a); COURT ORDER - 18 U.S. C. 8§ 922(q)(4) - COVM TMENT
TO A MENTAL | NSTITUTI ON - FI REARMS APPLI CATI ON - QATH - SUFFI Cl ENCY
OF EVI DENCE

Fact s: Following a bench trial in the Grcuit Court for
Mont gonery County (Rubin, J.), Mark Edward Furda, appellant, was
convicted of perjury, in violation of Ml. Code (2002, 2007 Supp.),
§ 9-101(a)(2) of the Crimnal Law Article (“C. L.”), and giving
false information or nmaking a material msstatenent in a firearm
application (the “false statenent” charge), in violation of M.
Code (2003, 2007 Supp.), 8 5-139(a) of the Public Safety Article
(“P.S.”). The convictions arose from appellant’s subm ssion on
January 24, 2008, of a Maryland State Police Application and
Affidavit to Purchase a Regulated Firearm (the “Application”), in
whi ch Furda represented, under oath, that he had never been
“commtted to a nmental institution.”

The Sheriff’'s Ofice served M. Furda on February 27, 2003,
with a petition for an energency nental evaluation, initiated by
appellant’s former w fe, Karen Furda, and with “a tenporary
protection order” (Case No. 0601SP006212003), issued by the
District Court for Mntgonmery County, also in response to a
petition filed by Ms. Furda. M. Furda clained, inter alia, that
appel | ant had several guns in the house, and she consented to a
search of the hone. During the search, the Sheriffs seized many
weapons, including fifteen rifles, one handgun, and a |arge
quantity of anmmunition. The itenms are detailed on a “Seized
Property/ Evi dence Log” prepared by the Sheriff’s Departnent.

On February 27, 2003, Furda was transported to Montgonery
CGeneral Hospital (the “Hospital”) for an emergency nental health
eval uati on. From there, he was transferred to Potomac Ridge
Behavi oral Health (“Potomac R dge”). He was di scharged on or about
March 4, 2003.

Ms. Furda obtained a Final Protective Order agai nst M. Furda
on March 6, 2003. It stated, in part: “Wiile this Protective O der
isin effect you may be subject to a federal penalty under the 1994
amendnent to the Gun Control Act, 18 U S.C. Section 922(g)(8), for
possessi ng, transporting, or accepting a firearm”

On January 31, 2005, Ms. Furda applied for a Statenent of

Char ges, accusing appellant of violating another Final Protective
Order, dated Septenber 21, 2004, by contacting her and threatening
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her. As a result, on March 3, 2005, Furda was charged in a one-
count Information with

fail[ing] to conmply with [the Protective
Order] . . . dated Septenber 21, 2004, issued under
Section 4-506 of the Fam |y Law Article, that ordered the
respondent to refrain fromcontacting and attenpting to
contact Karen Furda, by contacting her inwiting, andis
a subsequent offender, in violation of Section 4-509 of
the Fam |y Law Articl e agai nst t he peace, governnent, and
dignity of the State.

See State v. Furda, Case No. 101933, Circuit Court for Montgonery
County. At a hearing on July 26, 2005, appellant pleaded guilty to
one count of “Protective Oder - Fail to Conply/Subsequent
O fender.” The court sentenced himto a suspended, one-year term
of incarceration and two years of probation.

During and after his probation, Furda noved for the return of
t he weapons seized in February 2003. The court held a notion
heari ng on Novenber 7, 2007, at which appellant was present. In an
“Order” dated Novenber 7, 2007, denying appellant’s notion for the
return of his firearns, the court said:

Upon the evidence presented, the Court finds that
Def endant Mark Furda is considered a prohibited person
under 18 U.S.C. Section 922(g)(4) as a result of having
been involuntarily comritted to a nental institution and
is thereby prohibited from possessing firearns.

On Decenber 3, 2007, appellant noved for reconsideration of
the Order of Novenmber 7, 2007. The court denied that notion on
January 15, 2008. On February 13, 2008, appellant noted an appeal
to the Court of Special Appeals.

In the interim on January 24, 2008, appellant went to
Gl bert’s Guns and applied for the purchase of a Ruger Mark I'l1l, “a
.22 pistol handgun, sem automatic.” Based on the information he
provided in the Application, Furda was charged on March 26, 2008,
with perjury and fal se statenent.

The Affidavit that appellant signed on January 24, 2008, was
central to the Perjury Case. The Application cautioned: “Contact
an attorney prior to conpleting this form if you have any
guestions.” Three of the sixteen questions on the Application were
of particular significance:

7. Have you ever spent nore than 30 consecutive days
in any nedical institution for treatnent of a nenta
di sorder or disorders? (If a physician’s certificate,
issued within 30 days prior to the date of this
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appl i cation, certifying that you are capable of
possessing a regulated firearm w thout undue danger to
yourself, or to others, is attached to this application,
then answer “N A’ for Not Applicable.)

8. Have you ever been adj udi cated nental ly defective
or have you been commtted to a nental institution?

* % %

12. Did you answer ‘YES to any of the above
questions? (If you answered “YES' to any of the above
questions, you are prohibited by law from purchasing
and/ or possessing a regulated firearm . . . If you
answered ‘YES' , DO NOT proceed any further with this
appl i cation.

Question 12 made clear that, if appellant answered “Yes” to
Questions 7 or 8, he would not have been permitted to buy the gun.
Appel | ant answered “No” to questions 7 and 8, despite his know edge
that, in the Protective Oder Case, Judge Harrington had found
that, under federal law, he was ineligible to possess firearns
because he had previously been coommitted to a nental institution.

Furda signed the Application on the line for “Signature of
Transferee/ Vol untary Registrant and Transferor.” Directly above
the signature line, the text of the form provided: “I, the bel ow

signed Transferee/Voluntary Registrant, certify under penalty of
perjury that the above answers are true and correct and that | am
not prohibited by law from purchasing or possessing a regul ated
firearm”

At trial, Furda insisted that he was “[a]bsolutely in the
right” with regard to whether he could purchase a firearm
explaining: “I am not a felon. And | have never been nentally
adj udi cated nor have | ever been commtted.”

Furda’s attorney also testified. He conceded that he shared
wi th Furda the contents of the court’s ruling on Novenber 7, 2007;
that the order was in effect until an appellate court ruled on it;
appellant could not buy a gun; and he would have cautioned
appel I ant agai nst doi ng so.

Hel d: Affirned. Furda knew his answer to Question 8 was
directly contrary to Judge Harrington’s ruling. Until such tinme as
the Order of Novenber 7, 2007, was stayed, reversed, or vacated, it
was concl usive and binding on Furda. The Court of Special Appeals
said: “That it is the cornerstone of our judicial process.
Ther ef ore, appellant coul d not deli berately disregard that O der by
answering Question 8 in a way that was contrary to the Court’s
ruling, even if he personally believed it was wong. The Court
al so said:
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Appel | ant asked the circuit court in the Protective
Order Case to determ ne whether he was entitled to the

return of his weapons. He obtained an adverse
ruling . . . wth which he rightfully disagreed.
Clearly, appellant was entitled to challenge the ruling
by way of an appeal. But, he could not flout a judicial

determ nation with which he disagreed. Before nmaking a
representation on the Application, under oath, that was
contrary to the ~court’s ruling, he should have
“undergo[ne] the relatively nobdest inconvenience,”
Graves, 554 F.2d at 75, of awaiting the outcone of the
appeal he took to challenge the ruling. That is what our
judicial process required.

Moreover, the Court noted that the evidence in the Perjury
Case indisputably showed that appellant had a “discrete

under standing” of the circuit court’s ruling. Furda asked his
attorney to file a notion for reconsideration, and took that notion
with himto Glbert’s Guns. In addition, his attorney discussed
with appellant that the circuit court had “rul ed that [Furda] was
a prohi bit [ ed] per son because he was involuntarily
commtted . . . ,” and “cautioned” Furda against trying to buy a

gun. And, the Application nade clear that the answer of “Yes” to
Question 8 would preclude appellant’s purchase of the firearm

The Court of Special Appeals reasoned that when appell ant
signed the Application, it was a FACT that he had been expressly
informed, in a judicial Oder, that his adm ssion anmounted to a
commtnment. Inits view, the reversal in the conpani on appeal of
the I ower court’s determ nation that the nental evaluation in 2003
constituted a comm tnent was of no consequence to its anal ysis of
Furda’ s conduct at the tine that he conpleted the Application. The
Court said: “Qur reversal is part of the orderly process of
judicial review . . . when Furda answered Question 8, under oath,
the operative fact was the court’s ruling of Novenmber 7, 2007.~

* k% %
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Omar Parker v. State of Maryland, No. 2117, Septenber Term 2009.
Opi nion by Hollander, J. was filed on July 2, 2010.

http://ndcourts. gov/opi ni ons/ cosa/ 2010/ 2117s09. pdf

CRIM NAL LAW - SENTENCING - CALCULATION OF CREDITS - PRETRI AL
DETENTI ON - CONCURRENT SENTENCE - CRI M NAL PROCEDURE ARTICLE § 6-
218(c) AND (d):; COURTS AND JUDI CI AL PROCEEDI NGS ARTICLE § 12-702;
STATUTORY CONSTRUCTION - RULE OF LENITY

Facts: Following atrial in 2007, a jury inthe Grcuit Court
for Baltinore City convicted Omar Parker, appellant, of second
degree assault, in violation of M. Code (2002, 2005 Supp.), 8
3-203 of the Crimnal Law Article ("C.L."), and retaliation for
testinmony, in violation of C L. § 9-303. The court initially
sentenced appellant to five years' incarceration for second degree
assault and, pursuant to C. L. 8 9-303(c)(2), to a concurrent term
of twenty years for “retaliation for testinony.” The judge inposed
an enhanced sentence -- the nmaxinmum sentence for Wwtness
retaliation that she believed was permtted by law (i.e., twenty
years). The court dated both sentences fromFebruary 17, 2006, the
date of appellant’s arrest. This Court subsequently affirned
appellant’s convictions but vacated his enhanced sentence for
retaliation and renanded for a new sentencing for that offense.
See Parker v. State, 185 Md. App. 399, 404 (2009) (“Parker 17).

On COct ober 20, 2009, the circuit court inposed a termof five
years’ incarceration for the retaliation offense, conmencing on
July 2, 2009, the date when the Maryland Division of Correction
(“DOC") rel eased appellant with respect to his assault conviction
and transferred him to the Baltinore Cty Detention Center
(“BCDC’). At the resentencing, the circuit court did not award
appellant any credit for the tinme he had served in pretrial
detention begi nning on February 17, 2006.

On appeal, appellant clained that the circuit court erred in
failing to give himcredit against his five year sentence for the
time he served between February 17, 2006, and July 1, 2009.

Hel d: The Court discerned no error in the court’s inposition
of a consecutive sentence of five years for retaliation, under C L
§ 9-303(c)(1). The circuit court was entitled, on remand, to
change the sentence from 20 years concurrent to 5 years
consecutive. However, the court erred in failing to award credit
to appellant for the tine he served during pretrial detention,
because the Court had previously awarded that credit. The court
also erred in failing to award credit for the tinme served for the
retaliation offense while the sentence was concurrent, i.e., before
t he new sentence was i nposed.
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At the initial sentencing on July 26, 2007, the court inposed
concurrent ternms of confinenent. Therefore, until the retaliation
sent ence was vacat ed, appellant was serving tine on that sentence.
Mor eover, the court initially dated both sentences fromappellant’s
arrest on February 17, 2006. Because the court inposed concurrent
sentences, and dated both from appellant’s arrest, the pretrial
credit necessarily applied to both the assault and retaliation
sentences. On renmand, the court, in effect, changed one sentence
to a consecutive sentence. But, the court could not retroactively
take away the tinme that appellant had already served before the
retaliation sentence was vacat ed.

Wth respect to the retaliation sentence, appellant served
1,230 days prior to July 2, 2009, and was entitled to a credit for
that tinme against the five-year consecutive sentence inposed on
remand. Those days were not “dead tine,” because the tinme was
credited towards appellant’s assault charge, separate and apart
from whether it should also be allocated to the retaliation
sent ence. Nei ther were they “banked” tine. CP. 8 6-218(c)
enphasi zes crediting a defendant for “all time spent in custody
under the prior sentence.”

The Court reasoned that, when it reconciled C.P. 8§ 6-218 with
CJ. 8 12-702(a), it was apparent that the General Assenbly
i ntended for a defendant to receive credit for the tinme served on
a previous sentence that is |ater vacated. Here, the defendant was
initially awarded credit from the date of his arrest, and his
sentence for retaliation was initially concurrent. It foll owed
that appellant was entitled to credit from February 17, 2006,
through July 1, 2009.

* k%
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Frederick T. Smth v. Sandra T. Smth, No. 134, Septenber Term
2009, filed May 28, 2010. Opinion by Sal non, J.

http://ndcourts. gov/opi ni ons/ cosa/ 2010/ 134s09. pdf

FAM LY LAW- POST- RETI REMENT MONEY PAI D TO SPOUSE FOR UNUSED LEAVE,
BEFORE ENTRY OF FINAL JUDGVENT OF ABSOLUTE DIVORCE, |S MARI TAL
PROPERTY.

Facts: On Cctober 15, 2007, Sandra Smth filed a conplaint for
di vorce against Frederick Smth in the Grcuit Court for Prince
CGeorge’s County. Frederick filed a counter-conplaint for divorce.

Anmong other property at issue was a b5.35-acre parcel of
property in St. Mary’'s County. Frederick’s nother, Alice Smth,
had gi ven the parcel to the spouses as tenants by the entireties.
Frederick testified that Alice initially wanted to convey the
parcel to himal one, but that she acqui esced i n his suggestion that
Sandra’s nanme be put on the deed so that his wife could avoid
probate if he should die. Sandra testified that Alice intended to
gi ve Frederick the parcel

On July 17, 2008, the trial judge ruled fromthe bench and,
insofar as pertinent to this appeal, divided the marital property
(including the parcel) evenly between the spouses.

Frederick had retired fromhis job with the Montgonmery County
Public School system on June 24, 2008. Mont hs before the order
granting a judgnment of absol ute divorce was signed, Sandra filed a
notion to open the record to receive evidence that, on July 31,
2008, Frederick’s former enployer paid him$33,088.62 to rei nburse
him for accrued annual |eave and sick | eave. After taxes, he
recei ved $19, 406. 46. Sandra clained that the net proceeds were
marital property, half of which she was entitled to. The tria
court granted the notion to open the record but held that the post-
retirement noney was not nmarital property. A final judgnent of
di vorce was entered on February 6, 2009.

Frederick filed a notion to anmend the judgnent, arguing that,
because Alice intended to gift the parcel to himalone, the trial
court should award him the full value of the parcel or
alternatively, ownership of the parcel itself. The court denied
t he noti on.

Frederick appeal ed, and Sandra cross-appeal ed.
Hel d: Portion of judgnent categorizing Frederick’s post-

retirement nmoney as non-narital property, vacated; judgnent
ot herwi se affirnmed; case remanded for further proceedings.
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As to Sandra's cross-appeal, the Court held that, because
Frederick retired and received a cash paynent reinbursing himfor
unused | eave, before entry of the final judgnent of divorce, the
noney was “property . . . acquired by 1 or both parties during the
marriage” and therefore marital property, under M. Code (2006
Repl. Vol .), section 8-201(e)(1) of the Famly Law Article. The
Court distingui shed Thomasi an v. Thonasi an, 79 Md. App. 188 (1989),
where, at the tinme a judgnment of divorce was granted, the husband
was still enployed and had accrued hundreds of hours of unused
vacation and holiday tinme, worth nore than $12, 000. Thonasi an held
that the accrued | eave was too intangible and difficult to value to
constitute marital property at the tine of divorce, because the
husband could dissipate the entitlenent by taking tinme off from
wor k, rather than receiving a cash paynent upon retirenent. In
contrast, in the case sub judice the accrued | eave had converted
into a tangi bl e asset before the divorce was final, when Frederick
received the cash paynent after having retired.

As to the appeal of Frederick, he conceded that the parcel was
marital property under section 8-201, but argued that the tria
court failed to adjust his marital award properly under section 8-
205(b) (9). That statute provides that, when determ ni ng the anount
of a marital award, a court should consider “the contribution by
either party of property” acquired by gift froma third party. The
Court held that, because Frederick contributed nothing to the
acqui sition of the parcel, there was no “contri bution” to eval uate
under section 8-205(b)(9).

* k%

-80-



Return to TOC

Kristin Herlson v. RTS Residential Block 5 LLC Et A ., No. 2627,
Sept. Term 2007. Opi ni on by Kenney, J. (retired, specially
assigned). Filed on April 29, 2010.

http://ndcourts. gov/ opi ni ons/ cosal/ 2010/ 2627s07. pdf

REAL PROPERTY — CONDOM NIUM ACT — 11-126(e) — PUBLIC OFFERI NG
STATEMENT AMENDMENTS — PURCHASER S RI GHT OF RECI SI ON

Facts: Appellant purchaser entered into a pre-construction
sales contract wth developer seller for the purchase of a
residential condomnium unit. The sales contract’s Repurchase
Addendum i ncl uded a covenant requiring that purchaser use the unit
as her “primary, year round residence,” and prohibiting | ease and
restricting sale of the unit with in the first year of ownership.
The sanple deed provided to purchaser as part of the Public
Ofering Statenent (POS) filed pursuant to Maryland Code (1974,
2003 Repl. Vol.), 8 11-126 of the Real Property Article (Rea
Prop.), reserved to seller the right to repurchase the unit from
purchaser if purchaser attenpted to sell, rent, or |ease the unit
with the first year of ownership.

After executing the sal es contract, seller anended t he POS and
sanpl e deed by renoving the restriction on | ease and i ncreasi ng t he
restrictions on sale of the wunit to the first tw years of
owner shi p. Al t hough the anmendnments did not alter the terns of
purchaser’s sal es contract, purchaser infornmed seller that she did
not agree with the anendnents to the POS and request ed cancel | ati on
of the sales contract and return of her deposit.

When sel l er refused to rescind the contract, purchaser brought
suit in the Grcuit Court for Mntgonmery County, arguing that,
pursuant to Real Prop. 8 11-126(e), she was entitled to recision of
the sal es contract because changes were made to the PGS, which was
part and parcel of her contract. She also argued that the
amendnents constituted material changes that affected the benefit
of her bargain. Seller argued that purchaser was not entitled to
reci sion under Real Prop. 8 11-126(e) because the anmendnents to the
POS did not materially affect purchaser’s rights under the sales
contract.

The circuit court ruled in favor of seller, holding that the
anmendnents to the POS did not materially affect purchaser’s rights
and purchaser was not entitled to recision. Purchaser filed a
tinmely appeal to this Court.

Hel d: Reversed. Pursuant to Real Prop. 8 11-126(e), a
condom ni um purchaser may rescind a purchase contract, within the
tinme frame prescribed, based upon any anendnent nmade to the POS by
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the seller, wthout objective consideration to whether the
anendnent “affects materially the rights of the purchaser.”

Alternatively, were materiality considered, where the
seller originally advertised and pronoted a seller-owned
condom ni um community and then anmended the POS to renpve the
| easing restrictions, the change in the nature of the
community was a material change that affected purchaser’s
ori gi nal bargain.

* k%
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Maryl and Departnment of State Police v. Maryl and St ate Conference of
NAACP Branches, No. 1476, Septenber Term 2008, filed February 2,
2010. Opinion by Sal non, J.

http://ndcourts. gov/opi ni ons/ cosal/ 2010/ 1476s08. pdf

STATE GOVERNMENT - AGENCY LAW - NMEANI NG OF “PERSONNEL RECORDS’
WTH N MD. CODE (2004 REPL. VO..), SECTION 10-616(i)(1) OF THE
STATE GOVERNVENT ARTI CLE

Facts: The Maryland State Conference of NAACP Branches
(“NAACP") and the Maryland State Police (“MsSP”) in 2003 entered
into a federal consent decree that obligated the MSP to conbat
racial profiling by its troopers. In 2007, to verify that the MSP
was conplying with its obligations, the NAACP filed with the MSP a
request for information pursuant to the Maryl and Public I nformation
Act (“Act”), Ml. Code (2004 Repl. Vol.), 88 10-611-10-630 of the
State Government Article. The NAACP requested, inter alia, al
filesrelating tointernal MSPinvestigations intoracial profiling
conpl ai nts nmade agai nst individual troopers. The MSP denied this
particul ar request. The NAACP offered to let the MSP disclose
these records in redacted form wth the nane of each trooper
removed and replaced with a nunber or code, but the MSP rejected
this conprom se.

The NAACP filed suit in the Crcuit Court for Baltinore
County, to conpel the MSP to provide the requested records. The
MSP argued that the records were “personnel records” of the
I ndi vi dual troopers investigated, within the nmeani ng of section 10-
616(i) (1), which generally exenpts any “personnel record of an
i ndividual” from inspection under the Act. The circuit court
agreed that the records were “personnel records.” Nevertheless,
the court concluded that the NAACP was entitled to inspect the
records in redacted form wth individual troopers’ nanmes and
i dentification nunbers renoved.

The MSP appeal ed and the NAACP cross- appeal ed.

Hel d: Portion of order providing that the records were
“personnel records” vacated; remai nder of order affirned.

En banc, the Court held that the records of internal MSP
I nvestigations into conplaints of racial profiling, were not
“personnel records” within the nmeaning of section 10-616(i)(1).
Therefore, the records at issue were not generally exenpt from
I nspection under the Act.

Initially, the NAACP argued that it was unnecessary to decide
whet her the records at i ssue were “personnel records” because, even
if they were, the records had to be provided in redacted formunder
section 10-614(b)(3)(iii), which requires that the custodian of a
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record who deni es an application for inspection neverthel ess all ow
the inspection of “any part of the record that is subject to
i nspection and is reasonably severable.” The Court disagreed
because, if the records were “personnel records” to begin with
redacti on would not change that fact, and they would be entirely
exenpt from inspection and section 10-614(b)(3)(iii) would
t herefore be inapplicable.

Al ternatively, the NAACP argued, and the Court agreed, that
the records at issue were not “personnel records.” The Court held
that MSP troopers had no reasonabl e expectation of privacy in the
records at issue. The Court further reasoned that the records were
not governed by section 10-616(i)(1), but rather the nore specific
provi sion of section 10-618(f)(1)(i), which allows a custodian to
deny i nspection of “records of investigations conducted by . . . a
pol i ce departnment,” under certain, specified circunstances |isted
at subsection (f)(2). The Court reasoned that interpreting section
10-616(i)(1) to cover records of internal MSP investigations into
racial profiling conplaints would effectively render section 10-
618(f)(1)(i) a nullity. (The Court noted that the MSP had never
attenpted to deny inspection on the basis of section 10-618(f).)

In concluding that the records at issue were not “personnel
records,” the Court also relied upon Kirwan v. The D anondback, 352
Mil. 74 (1998) and Governor v. Wshington Post Co., 360 M. 520
(2000) to hold that, whereas “personnel records” include docunents
that directly pertain to enpl oynent and the ability of an enpl oyee
to perform a job, the records at issue did not seek to uncover
anyt hi ng about any enpl oyee’s job abilities. To that effect, the
Court noted that the records at issue were not stored in the
personnel files of individual troopers, and that not one racia
profiling conplaint had thus far resulted in a disciplinary action
(because no conpl ai nts had been sust ai ned).

* k%
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JUDI Cl AL APPO NTMENTS

On May 27, 2010, the Governor announced the appoi ntment of the
Hon. Jan M Al exander to the GCrcuit Court for Baltinore County,
Judge Al exander was sworn in on June 9, 2010 and fills the new
vacancy created by the General Assenbly.
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ATTORNEY DI SCI PLI NE

By an Order of the Court of Appeals dated July 15, 2010, the
foll owi ng attorney has been disbarred by consent fromthe further
practice of lawin this State:

CRYSTAL ANI TA G ST FI SHER

By an Order of the Court of Appeals dated July 21, 2010, the
foll om ng attorney has been suspended, effective i mediately, from
the further practice of lawin this State:

WALTER LLOYD BLAI R
*

By an Order of the Court of Appeals dated July 21, 2010, the
foll owi ng attorney has been suspended, effective i mediately, from
the further practice of lawin this State:

GRASON JOHN- ALLEN ECKEL

By an Opi ni on and Order of the Court of Appeals dated July 27,
2010, the follow ng attorney has been suspended for ninety (90)
days, effective immediately, fromthe further practice of law in
this State:

MARTI N BERNARD BROMWN
*

By an Opi nion and Order of the Court of Appeals dated July 28,
2010, the followi ng attorney has been indefinitely suspended from
the further practice of lawin this State:

RONNI E- THAXTON
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