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COURT OF APPEALS

ADM NI STRATI VE LAWAND PROCEDURE —JUDI Cl AL REVI EWCOF ADM NI STRATI VE
DECI SI ONS - VWHEN A COURT REVIEWS AN ADM NI STRATI VE AGENCY’ S
APPLI CATION OF THE LAW TO THE FACTS, THE COURT APPLIES THE
SUBSTANTI AL EVI DENCE TEST.

| NFANTS —PROTECTI ON —WHERE RECORD SHOWED THAT PARENT STRUCK S| X-
YEAR- OLD SON TWO OR THREE T1 MES W TH BUCKLE- END OF BELT WHI LE SON WAS
TRYI NG TO EVADE BLOANS, THE LOCAL DEPARTMENT' S DECI S| ON TO CHARGE
PARENT W TH | NDI CATED CHI LD ABUSE WAS SUPPORTED BY SUBSTANTI AL
EVI DENCE, NOTW THSTANDI NG THE FACT THAT THE SON DI SOBEYED PARENT’ S
ORDER TO STAND STI LL.

| NFANTS — PROTECTI ON — CONSTI TUTI ONAL AND STATUTORY PROVI SI ONS —
ABSENT ANY STATUTORY OR LEG SLATI VE | NDI CATI ON OTHERW SE, THE MEANI NG
OF THE TERM “CHI LD ABUSE’ | N MARYLAND CCDE (1999 REPL. VA.., 2003
CUM SUPP.) 8§ 4-501 AND 5-701 OF THE FAM LY LAWARTI CLE | S THE SAME.

Facts: The Charl es County Departnent of Social Services found
respondent, Charles Vann, responsible for “indicated child abuse”
pursuant to Maryland Code (1999 Repl. Vol., 2003 Cum Supp.), 85-
701 of the Famly Law Article

The charges of “indicated child abuse” arose from puni shnent
adm ni stered by respondent following an incident at his son’s
daycare center, in which the child brutally punched and kicked a
teacher in the stonach. Following this incident, both parents
agreed that corporal punishnment was the appropriate discipline for
their son’s m sbhehavior. To adm nister this punishnent, respondent
struck his son with the buckle-end of his belt. The six-year-old
attenpted to avoi d the bl ows by runni ng away, hidi ng under the bed,
and grabbing the belt fromhis father. 1In all, respondent struck
his son two or three tines with the belt.

After this incident, the daycare provi der observed i njuries on
respondent’s son and reported the matter to Child Protective

Servi ces. The Charles County Departnent of Social Services
investigated the matter and subsequently charged respondent with
“indicated child abuse.” Respondent contested the charge before an

adm ni strative | aw judge, who uphel d the finding of the Departnent
of Social Services. Respondent then filed a petition for judicial
review of the agency decision in the Circuit Court for Charles
County. The Circuit Court affirnmed the decision.



The Court of Special Appeals reversed the Circuit Court’s
deci sion, holding respondent could not be held responsible for
i ndi cat ed child abuse when, in the course of adni ni stering corporal
puni shnment, he injured his son inadvertently as the child attenpted
to escape the punishnent. The Court of Appeals granted the
petition for wit of certiorari.

Hel d: Reversed and case remanded with directions to affirmthe

judgment of the Gircuit Court. The Court held that the
adm ni strative | aw judge s decision was supported by substantia
evi dence. The Court found the Departnent of Social Services’

determ nation to be an application of law to a specific set of
facts, and that therefore, the adm nistrative | aw judge’s deci sion
was entitled to deferential review

The Court applied the substantial evidence test and hel d t hat
a reasoning m nd coul d have reached the concl usi on, based upon the
record, that respondent’s actions created a substantial risk of
harm toward his son. The Court found that striking his son with
t he buckle-end of his belt, while the child was trying to evade
bl ows, supported finding respondent responsible for *“indicated
child abuse,” notwi thstanding the fact that his son di sobeyed an
order to stand still.

The Court al so noted that absent any statutory or |egislative
i ndi cati on otherw se, the nmeaning of the term*“child abuse” was the
sanme in Maryl and Code (1999 Repl. Vol., 2003 Cum Supp.) 88 4-501
and 5-701. The Court rejected petitioner’s argunent that § 5-701
defines child abuse to include sone fornms of reasonable corporal
puni shnent, while § 4-501 excepts from its purview reasonable
corporal punishnent. The Court determned that there can be no
definition of <child abuse that includes reasonable corpora
puni shnent, because punishnent deened to be reasonable corpora
puni shnent, is, by definition, not child abuse. The two are
nmut ual Iy excl usi ve.

The Court determ ned that petitioner’s argunment—that a | esser
degree of injury on achildis  required for a finding of “indicated
child abuse” and a higher degree is required for issuing a
protective order—defies the plain |anguage of the statute and is
f orecl osed.

Charl es County Departnent of Social Services v. Charles Vann, No.
87, Septenber Term 2003, filed July 29, 2004. Opinion by Raker, J.
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G VIL PROCEDURE - LIM TATIONS OF ACTI ONS - FACTS NECESSARY TO PUT
PARTY ON NOTI CE OF POTENTIAL CLAIMFOR WHI CH I T SHOULD FI LE ACTI ON.

Facts: In 1993, Prince George’ s County served as a conduit for
the financing of nearly $50 million in revenue bonds on behal f of
Greater Southeast Healthcare System (GSHS), a <collection of
heal t hcare providers in the District of Colunbia (D.C.) and the
surroundi ng Maryl and suburbs. As security for repaynent, GSHS gave
investors a lien on its assets, including accounts receivable. A
financing statenent was filed by the bond counsel, Piper & Marbury
(P&, in both Prince George’'s County and with the State of
Maryl and, thereby perfecting a security interest in both
jurisdictions. However, no financing statenent was filed in the
District of Colunbia, site of some GSHS institutions. In 1997,
Dai wa- Heal t hco-2, LLC acquired and perfected a security interest in
the receivables of the Geater Southeast Comunity Hospital in
order to help that GSHS-affiliated hospital to overconme financia
troubl es. The trustee for the 1993 bond i nvestors, Bank of New York
(BNY), received nmaterials detailing the ternms of the Daiwa
transacti on.

In May, 1999, after having |learned of the Daiwa transaction
and attenpting to negotiate for new collateral, BNY formally
decl ared a default on the 1993 bonds. Shortly thereafter, some GSHS
affiliates, including the Hospital, commenced Chapter 11 bankruptcy
proceedi ngs. BNY, joined by some of the bond funds hol ding the
bonds, sued P&M for negligence. The trial court ruled in favor of
P& in part, on the grounds that BNY and others were barred by
limtati ons because they were on inquiry notice of the fact that no
D.C. financing statenent was filed for over three years prior to
bringing suit. The Court of Appeals subsequently granted
certiorari.

Hel d: Affirned. Under the discovery rule, the statute of
[imtations begins to run when the potential plaintiff has
knowl edge of facts that would cause a reasonable person in the
plaintiff’s position to conduct an investigation which would | ead
to knowl edge of the alleged cause of action. Here, the facts
establish that all parties were on inquiry notice nore than three
years prior to bringing this action against P&V

Bank of New York v. Sheff, No. 137, Septenber Term 2003, filed
July 28, 2004. Opinion by WIlner, J.
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CRIM NAL LAW - DNA COLLECTI ON ACT - SEARCHES & SEI ZURES - SAMPLES
AND TESTS; | DENTI FI CATI ON PROCEDURES - THE MARYLAND DNA COLLECTI ON
ACT, WHI CH ALLOAS FOR THE COLLECTI ON OF DEOXYRI BONUCLEI C ACI D ((DNA)
SAMPLES FROM CERTAI N CONVI CTED PERSONS FOR SUBM SSI ON TO THE STATE
DNA DATA BANK, DOES NOT VI OATE THE FOURTH ANMENDMENT.

CONSTI TUTI ONAL  LAW - RETROSPECTIVE AND EX POST FACTO LAWS -
RETROACTI VE APPL| CATI ON OF EX POST FACTO LAWS - NATURE AND EXTENT
OF PUNI SHVENT - THE MARYLAND DNA COLLECTI ON ACT, VWH CH ALLOAS FOR
THE COLLECTI ON OF DEOXYRI BONUCLEI C ACI D (DNA) SAMPLES FROM CERTAI N
CONVI CTED PERSONS FOR SUBM SSI ON TO THE STATE DNA DATA BANK, BASED
ON A QUALIFYI NG CONVI CTION WHI CH MAY HAVE OCCURRED BEFORE THE
EFFECTI VE DATE OF THE ACT, DOES NOT VI OATE THE EX POST FACTO
CLAUSES OF THE UNTED STATES CONSTITUTION OR THE MARYLAND
DECLARATI ON OF RIGHTS, BECAUSE IT IS A G VIL STATUTE THAT DOES NOT
ADD SUBSEQUENT PUNI SHMENT FOR A PRI OR CONVI CT1 ON

Facts: On August 21, 2003, Charles Raines (“Raines”) was
I ndi cted by a Montgonery County Grand Jury on the charges of first
degree rape, second degree rape and robbery. The i ndi ct nent
resulted from DNA evidence obtained on Novenber 8, 1999 from a
then-incarcerated Raines by a buccal swab, i.e., a swab of his
i nner cheek, pursuant to the Maryl and DNA Col | ection Act, M. Code
(2003), 8 2-501 et seqg. of the Public Safety Article (“DNA Act”).
Rai nes’ DNA information was thereafter entered into the Mryl and
DNA data bank. In October 2002, the DNA profile of a 1996 rape
victims attacker (avail able because of senen | eft at the scene of
the crine) was submitted to the Maryland DNA data bank for
conparison in an effort to identify the attacker. The attacker’s
DNA profile matched the DNA profile obtained via Raines’ Novenber
1999 buccal swab. As the Maryl and DNA Col | ecti on Act provided, the
mat ch resulted in probabl e cause to obtain another DNA sanple from
Rai nes. | n February 2003, pursuant to a search warrant, the State
obt ai ned a saliva sanple fromRaines for a second DNA profile. The
February 2003 DNA profile al so natched the DNA profile of the rape

victims attacker. It was determned that the statistical
probability of anyone ot her than Rai nes being the source of the DNA
of the attacker was one in six billion.

Subsequent to his indictnent, Raines sought to have the DNA
evi dence suppressed. On January 29, 2004, the Circuit Court for
Mont gonery County, the notions court, granted Raines’ notion to
suppress the physical evidence because it found that the DNA Act
was in violation of the Fourth Amendnment to the United States
Constitution. On February 20, 2004, the State filed an appeal to
the Court of Special Appeals and a petition for wit of certiorari
to the Court of Appeals. On March 2, 2004, Raines filed a
condi tional cross-petition, asking whether the DNA Act, as applied
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to Raines, violated the Ex Post Facto clauses of both the federal
and state constitutions. The Court of Appeals granted both
petitions on March 11, 2004.

Held: The Court of Appeals held that the DNA Act is
constitutional and does not violate the Fourth Anendnent or the Ex
Post Facto cl auses of the United States and Maryl and Constitutions.
In addition to citing nunerous appellate courts across the country
t hat have uphel d the constitutionality of DNA coll ection statutes,
t he Court of Appeal s found the buccal swab conducted upon Rai nes to
have been a reasonable search under the Fourth Anendnent. The
Court stated that Raines, because he was incarcerated at the tine
of the buccal swab, had a | essened expectation of privacy and the
i ntrusion, which consisted of a quick swab of his inner cheek, was
mninmal at nost. Furthernore, the Court stated that there existed
| egiti mate governnment interests in such searches and their use in
a DNA data bank, e.g., identifying persons involved in crines,
accident victins, “John Doe” bodies, etc. Therefore, the Court
held that collection of DNA from Raines via a buccal swab was
reasonable in light of the mnimal intrusion of the search, an
inmate’s dimnished expectation of privacy and the legitimte
governnent interest.

The Court of Appeals further held that, because the DNA Act is
civil in nature, and not penal/punitive, as it functions as a
regul atory schene designed to protect the public safety by
providing a neans to identify persons, it did not violate either
federal or state Ex Post Facto laws. The Court stated that the
Maryl and Legi sl ature specifically enunerated several purposes for
the DNA Act, none of which was to punish crimnals further for
crinmes already conmtted at the tinme of the enactnent of the | aw
The Court stated that any deterrent effect is secondary to the
regul atory nature of the DNA Act. Furthernore, the Court stated
that the DNA Act’s placenment in the Public Safety Article, as
opposed to the Crimnal Article of the Maryl and Code, supported the
State’s assertion that the DNA Act’s purpose is primarily civil in
nature and that the provisions of the DNA Act neither nake a prior
non-crimnal act crimnal, nor do they change the punishnment for
any crimne.

State of Maryland v. Charles Raines. No. 129, Septenber Term
2003, filed August 26, 2004. Opinion by Cathell, J.
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CRIM NAL LAW - TERRI TORI AL JURI SDI CTl ON

CRI M NAL PROCEDURE — CONSTI TUTI ONAL AW - EX POST FACTO CLAUSE

CRIM NAL LAW — CONSPIRACY, CH LD DETENTION, CH LD ABDUCTI ON —
MERGER

Fact s: Afaf Khalifa (“Petitioner”) and her adult daughter,
Ner mreen Khalifa Shannon (“Nernmeen”), are citizens of Egypt. I n
1989, Nerneen noved to Maryland and, in 1996, nmarried M chael
Shannon. On February 9, 1997, Nerneen gave birth to their first
son, Adam Shannon. Ner reen and M chael separated in January of
2000, and Nerneen noved fromthe couple’ s residencein Mllersville
to an apartnent in Baltinore County. As a result of attenpts to
reconcil e several nonths later, their second child, Jason Shannon,
was born on January 10, 2001. Nerneen and M chael’s reconciliation
attenpts ended in February of 2001.

On February 27, 2001, the Circuit Court for Anne Arundel
County granted to Mchael “legal and primary physical care and
cust ody” of Adam Ner meen was afforded visitation with Adam
including up to three non-consecutive weeks of unsupervised
visitation during the nonths of June, July, and August.

On August 18, 2001, Petitioner arrived in the United States
and stayed at Nerneen's Baltinore County apartnent. Petitioner
asked M chael if Nerneen’'s week of unsupervised visitation with
Adamcoul d correspond with Petitioner’s visit to the United States.
Petitioner explained to Mchael that she wanted to take Nerneen,
Adam and Jason to New York to visit a relative, Waeil El Bayar,
whose wife had recently given birth. M chael agreed, with the
specific condition that Adam and Jason return to Maryland on
Sunday, August 26.

Petitioner, Nerneen, Adam and Jason arrived at El Bayar’s
house in New York on Friday, August 24. According to El Bayar,
after spending one night at his house, his visitors, on August 25,
traveled to the airport in arented car and, using airline tickets
that El Bayar had purchased for them at Nerneen' s request several
days earlier, flewto Egypt.

Bef ore | eaving Maryl and, Nerneen provided M chael with three
t el ephone nunbers to reach her and the children while they were in
New York. On August 26, the day M chael expected the children to
return to Maryland, M chael was unable to reach Nernmeen and the
children at any of the tel ephone nunbers he was provided. At
around 4:00 p.m that day, M chael drove to Nerneen s apartnent and
found that it “had been cl eaned out.”
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On Tuesday, August 28, Mchael called Petitioner’s residence
in Cairo, Egypt, and specifically requested the return of the
children. Petitioner refused. Although M chael has spoken with
Adam by phone consistently, M chael has not seen his ol dest son
since Adamleft the United States.

On August 28, 2001, the District Court of Maryland sitting in
Anne Arundel County issued a warrant for the arrest of Petitioner
and charged her wth child abduction and accessory to child
abduction of Adam The Circuit Court for Anne Arundel County, on
August 29, 2001, ordered Nerneen to “imedi ately return” Adam “to
the care and custody of M chael Shannon.”

Petitioner was arrested in May of 2002, when she returned to
the United States with her husband to visit their property in San
Di ego, California. |In August of 2002, the State of Maryl and i ssued
a revised crimnal indictnment, charging Petitioner in fifteen
counts — ten counts of violating Maryland Code, Section 9-305 of
the Famly Law Article and five counts of conspiracy to violate
that statute. Al of the counts related to Petitioner’s role in
the all eged abduction, detention, and harboring of Adam Because
amendnents to Section 9-305 and the rel ated penalty provisions of
Section 9-307 becane effective on Cctober 1, 2001, the State
charged Petitioner in separate counts for conduct occurring before
and after that date. In particular, of the ten Counts alleging
vi ol ati ons of Section 9-305, Counts 1 through 6 charged Petitioner
for conduct occurring between August and Sept enber of 2001. Counts
11 through 13, alleging conspiracy, also charged Petitioner for
conduct that took place between August and Septenber of 2001. The
bal ance of the charges (Counts 7 though 10 and Counts 14 through
15) all eged that Petitioner comritted of fenses after Cctober 2001.

After waiving her right tojury trial inthe Grcuit Court for
Anne Arundel County, Petitioner was tried and found guilty on ten
counts. For purposes of sentencing, the trial judge nerged several
counts, assessed a $15,000 fine, and inposed a total of ten years
of inprisonnment, divided anong the various counts. A three-judge
sent ence revi ew panel decreased Petitioner’s fine to $5,000 and, by
ordering her sentences of inprisonnent to run concurrently instead
of consecutively, limted the total prison sentence to three years.

The Court of Special Appeals, in an unreported opinion, nerged
all of the conspiracy counts but otherw se affirnmed Petitioner’s
remai ni ng convictions and sentences. As aresult of the all of the
proceedi ngs below, Petitioner had convictions wth concurrent
sentences on four counts: one year of inprisonment on Count 4
(accessory to child abduction outside of this State — August 2001);
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one year on Count 5 (accessory to detain a child outside of this
State — Septenmber 2001 through May 2002); three years on Count 9
(accessory to detain a child outside of the United States -
Sept enber 2001 through May 2002); and three years on Count 14
(conspiracy to detain a child outside of the United States -
Sept enber 2001 through May 2002). The Court of Appeals issued a
wit of certiorari to address whether Maryland had territorial
jurisdiction to prosecute Petitioner, whether the convictions
violated the Ex Post Facto U ause, and whether the convictions
shoul d nerge for purposes of sentencing.

Held: Affirned in part and reversed in part. The State had
territorial jurisdiction to prosecute Petitioner for detaining a
child outside of the State of Maryland because the intentional
deprivation of |awful custody, an essential el enent of the of fenses
charged, occurred in Maryland. Furt her nore, Petitioner’s
convi ctions and sentences for conspiracy and chil d detention do not
viol ate the Ex Post Facto O auses of the United States Constitution
and Maryl and Decl arati on of Rights because the of fenses continued
through the effective date of the applicabl e statutory anendnents.
Finally, the convictions for child detention, child abduction, and
conspiracy do not nerge under the required evidence test or the
rule of lenity. The conviction for accessory to detain a child
outside of this State, however, nerges into the conviction for
accessory to detain a child outside of the United States because
the fornmer is a lesser included offense of the latter.

Afaf N. Khalifa v. State of Mryland, No. 133, Septenber Term
2003, filed August 3, 2004. Opinion by Battaglia, J.

* k%

DOVESTI C VI OLENCE — REPEATED VI OLATI ONS OF A PROTECTI VE ORDER

Facts: On Septenber 16, 2001, David Triggs (“Petitioner”) made
the first of nore than fifty calls occurring over a four-day period
to his ex-wife, Panela Triggs, in violation of a protective order
prohibiting him from having any contact with her. \Wen he nade
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many of the calls, Petitioner threatened to rape and nmurder his ex-
wi fe and nurder their three children, who were with himduring a
schedul ed visitation when he call ed.

Specifically, sone of Petitioner’s calls included demands to
Ms. Triggs for her to “pick one of the children” to die; threats
to beat, torture, and rape his ex-wife; threats to break their
daughter’s arnms and | egs; clains he was giving their son a sl eeping
pill to slow his breathing rate; clains that he was | eavi ng one of
the children’s bodies at a designated location for his wife to
find; and forcing the children to screamand cry on the phone as he
told them to “say good-bye to nonmy forever.” Petitioner also
call ed and threatened his nother, grandnother, sisters, and ni eces
and nephews, who were escorted to the police departnent for their
own safety.

Petitioner was ultimately located in Ocean City, where
of ficers apprehended him on Septenber 19, 2001. Ms. Triggs’s
children were returned to her physically unharmed |ater that day.
VWiile Petitioner was in jail awaiting trial, he sent nunerous
letters to his children and to his sister that contai ned di sturbing
references about Ms. Triggs.

Following a jury trial, Petitioner was convicted of one count
of tel ephone m suse, four counts of harassnent, seven counts of
t el ephone threats, and eighteen counts of violating a protective
order. The court sentenced Petitioner to three-years inprisonnment
for the telephone msuse conviction, consecutive six nonth
sentences for each of the harassnment and telephone threat
convictions, and consecutive one-year sentences totaling eighteen
years for each violation of a protective order conviction. The
sentences resulted in a term of inprisonnent totaling twenty-siXx
years and si x nonths.

Petitioner appealed, arguing that the eighteen counts of
violating a protective order were duplicitous because they
constituted a course of conduct instead of “separate incidents.”
I n an unreported opinion, the Court of Special Appeals affirnmed the
ei ght een convi cti ons and sentences for violating a protective order
because Section 4-509 of the Fam |y Law Article provides penalties
“for each offense” of violating a protective order.

Hel d: Court of Special Appeals affirned. The Court held
that, when a protective order requires an abuser to have “no
contact” with avictim repeated calls constitute separate acts and
therefore separate offenses for the purposes of the sentencing
provi sions requiring penalties “for each of fense” under Section 4-
509 of the Family Law Article.
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The Court began its analysis by observing that determ ning
whet her the Legislature intended nultiple sentences for the sane
of fense “turned on the unit of prosecution of the offense [which
is] ordinarily determned by reference to legislative intent."
Under the rule of lenity, the Court further opined, anbi guous units
of prosecution nust normally be construed in favor of the
def endant, effectively nerging the offenses.

The Court held that the rule of lenity did not apply because
Section 4-509 plainly and unanbi guously contenpl ates that a person
may be subject to nmultiple convictions for the multiple offenses of

violating a single protective order. Furthernore, the Court
expl ained, not only does the statute use the phrase “for each
offense,” it also establishes subsequent penalties based on the

nunber of tinmes an abuser violates a protective order.

The Court then explained that, under Section 4-506 of the
Fam |y Law Article, in order to determ ne whether an offense has
been commtted in violation of a protective order, a court nmnust
revi ew what the protective order required. In this case, the trial
court ordered that Petitioner have “no contact” with Ms. Triggs
“in person or by any other manner, including contact at her
resi dence, place of enploynent [and the |ike].” For this reason,
the Court concluded that each of Petitioner’s calls constituted
prohi bited contact and, thus, was a separate and di stinct “of fense”
for the purposes of the penalty provisions in Section 4-5009.

David Triggs, Jr. v. State of Maryland, No. 118, Septenber Term
2003, opinion filed on June 16, 2004 by Battaglia, J.

* k%

EVI DENCE - ADM SSI ON OF A PARTY OPPONENT

Facts: Friends and co-workers, Linda J. Crane (“Crane”) and
Annie V. Dunn (“Dunn”), were involved in a single vehicle accident
on August 19, 1998. Dunn was driving Crane hone after an evening
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of ganbling. Both Crane and Dunn drank al cohol during the course
of the evening before the accident. The parties stipulated,
however, that the consunption of alcohol was not a cause of the
accident and that there would be no reference to alcohol in the
civil case. Both parties agree that Dunn left the main travel ed
portion of the roadway to avoid striking a deer, and that Dunn
drove either below or at the posted speed of 50 nph. The parties
di sagree, however, about the specific details of the accident.

According to Crane, as Dunn drove, a deer ran parallel to the
right side of the road and the pickup truck. Dunn swerved sharply
to the left to avoid a collision and traveled off the roadway
approxi mately 50 feet. Crane expl ained that the deer was actual ly
a car length away in front of thembefore it cane across the road
in front of the truck. On the other hand, Dunn testified that as
she drove Crane yelled, “watch out,” and then she saw the deer for
the first tinme, “comng out in front and that’s when [she] swerved
tothe left.” According to Dunn the deer did not run parallel with
the truck until she swerved left. Dunn pointed out that she,
“intentionally drove off the road” into a field “to avoid the
deer,” and at no tine applied her brakes to avoid striking the
deer.

Prior to the civil trial in the Grcuit Court for Caroline
County, Dunn appeared in the District Court of Maryland for
Caroline County on Decenber 17, 1998, and pleaded guilty to
negligent driving. The additional traffic citations for driving
whi l e i ntoxi cated and driving under the influence were abandoned in
the District Court proceedings. No transcript of the District
Court proceedings was offered into evidence at the civil trial
The parties do not dispute that the alcohol related charge or
charges were disposed of in the District Court and that Dunn
pl eaded guilty to negligent driving.

Crane sued Dunn in the Circuit Court for Caroline County for
damages resulting from Dunn’s negligent operation of her notor
vehi cl e. Dunn noved, in limine, to exclude any reference to her
guilty plea to negligent driving. Even though Dunn pleaded guilty
to negligent driving, the trial judge did not believe the plea
constituted an express acknow edgnent of responsibility for the
acci dent and, instead, accepted Dunn’s explanation, as recorded in
her deposition answers, that she was not admitting guilt when she
pl eaded gquilty, but that she pleaded guilty only to avoid
prosecution for nore serious charges. The trial judge granted
Dunn’s notion to exclude the guilty plea fromevi dence because the
judge found that the facts of the District Court traffic
proceedi ngs were anbi guous as to whether Dunn admtted guilt.
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At the conclusion of the trial in the Crcuit Court the jury
returned a verdict in favor of Dunn on the issue of liability. The
court denied Crane’s notion for a newtrial. Subsequently, Crane
filed an appeal to the Court of Special Appeals. Before argunent
in the internediate appellate court, this Court granted Crane’s
petition for a wit of certiorari. Crane v. Dunn, 379 M. 224, 841
A 2d 339 (2004).

Hel d: Reversed and renmanded to the Circuit Court for Caroline
County for a new trial. It was error for the trial judge to
exclude from evidence at a civil trial an adm ssion of a party
opponent because the party agai nst whom the evidence was offered
had previously pleaded guilty to atraffic offense in open court as
part of a plea bargain, conprom se, or as a matter of conveni ence.
Aguilty pleato atraffic citationis admssible inacivil trial
arising out of the same occurrence as the traffic offense and is
not inadm ssible absent a determ nation on the record that the
prejudicial effect of the evidence outweighs its probative val ue.

Evidence of Dunn’s guilty plea in open traffic court is
contained in her answer to interrogatory nunber 26. |n accordance
wi th Maryl and Rul e 2-421(d), answers to interrogatories may be used
for any purpose to the extent permtted by the Rules of Evidence.
Under Maryland Rule 5-803(a) an admi ssion of a party-opponent is
adm ssi bl e and i s considered an exception to hearsay. Dunn’s plea
of guilty to negligent driving constitutes an acknow edgnent of
negligent driving and represents an adm ssion of responsibility for
t he acci dent.

The trial court erroneously determ ned that Dunn’s guilty pl ea
was ambi guous and, thus, inadm ssible. In order to reach this
conclusion the trial judge either ignored or discounted Dunn’s
express acknow edgnment of guilt. This was not the proper role for
the trial court in determning admssibility of evidence. The
guestion of admssibility of evidence is different than the
question of «credibility. The l|ater issue is reserved for
determ nation by the trier of fact. Even if it is assuned that
Dunn’s quilty plea to negligence was anbiguous and did not
constitute a clear expression of guilt, it was an anbiguity that
Dunn created and had the power to correct or explain. The party
agai nst whom the evidence is offered is free to explain the
ci rcunst ances under which the plea of guilty was entered, and the
jury decides what weight, if any, to give that explanation.

Maryl and Rule 5-403 codifies the inherent powers of trial
judges to exercise discretion to exclude relevant, probative
evi dence that is unduly prejudicial, confusing, or tinme-consum ng.
This Rule necessarily requires the trial judge to engage in a
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bal anci ng test. The Court held that the trial court erred in
granting the motion in Iimine excluding evidence of the guilty
plea, and in failing to properly exercise the discretion enbodi ed
in Rule 5-403.

Crane v. Dunn, No. 109, Septenber Term 2003, filed July 26, 2004.
Opi nion by G eene, J.

* k%

FAM LY LAW-— CH LD SUPPORT GUI DELI NES

Facts: Slavomr d adis and Eva G adi sova, both citizens of the
Sl ovak Republic, married in that country on February 20, 1993.
Their daughter, lvana, was born on Novenber 4, 1993. 1In 1994, M.
G adis noved to the United States, and he |ast saw Ivana in April
of 1994.

On March 11, 1998, M. dadis filed a Conplaint for Absolute
Divorce in the Crcuit Court for Baltinmore Gty. On April 24,
1998, the CGrcuit Court entered a Judgnent of Absolute Divorce,
granting Ms. d adi sova custody of Ivana and M. G adis the right to
see lvana at reasonable tines. The decree also charged M. d adis
with Ivana’s general support and naintenance, but it did not
speci fy the anount.

On June 5, 2002, Ms. dadisova filed a petition for the
establishnment of child support in the Crcuit Court of Baltinore
City pursuant to the Maryland Uniform Interstate Famly Support

Act . A hearing was held before Master Theresa A Furnari to
establish the anount of child support. Master Furnari issued a
“Report and Recommendations,” in which she found that M. dadis

had a high school education, works as a nmechanic, earns $41,773
annual Iy, and has heal th i nsurance t hrough hi s enpl oyer. She found
that M. Gadis lives in Kingsville, Maryland, with his wife, who
sells real estate, and their seven nonth-old child.

Additionally, the Master found that Ms. d adi sova works as a
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nurse, earns the equivalent of $430 per nonth, and pays
approxi mately $2.97 per nonth for health insurance. She lives in
the Sl ovak Republic with Ivana, her brother, and her parents in her
parents’ hone. According to the Mster’'s Report and
Recommendati ons, |vana attends 5'" grade at a public school and
participates in dance and nusic prograns after school, attends
sumer canp, skis, bicycles, and plays the organ. The Master
further determ ned that M. d adis has provided support for I|vana
by sendi ng cash, clothes, and school supplies.

Relying on M. dadisova's financial statenments, Master
Furnari al so found that, including nonthly and annual expenses, the
total average nonthly expense for Ivana s care and support was the
equi val ent of $275.88 in United States dollars. She reconmended
that M. dadis pay $300 per nmonth in child support, noting that
the anpbunt was a “deviation of $197.00 per nmonth” from the $497
nont hl y anmount that shoul d have been paid under the Maryland Child
Support Guidelines (“GCuidelines”). She concluded that “the
deviation [from the Guidelines] is in the best interest of the
child as it strikes a balance between [M. dadis’] obligation to
contribute to the support of the child [and his] obligation to
contribute and neet the needs of his family in the United States
and permts the child to benefit from/[his] inconme in the United

States.” Master Furnari also proposed that M. dadis pay an
additional $50 nmonthly until an arrearage of $1600 was paid in
full.

Both parties filed exceptions to Master Furnari’s Report and
Reconmendati ons. Judge Edward Hargadon for the Crcuit Court for
Baltinmore City held a hearing to consider the parties’ exceptions.
The court ordered M. dadis to pay, on an interimbasis, $225 in
child support, concluding that applying the GQuidelines “is
i nappropriate when there is a wde disparity in the cost of
living.” Judge Hargadon found that Ms. d adi sova’s actual nonthly
expenses for lvana equal ed $251.75, an anount significantly |ess
than the $497 nonthly paynment that the Quidelines would require.

Ms. G adisova filed a Motion to Alter or Arend the Circuit
Court’s Order, which M. d adis opposed. Judge Joseph McCurdy for
the Circuit Court for Baltinore Gty granted Ms. d adi sova’ s notion
and ordered that M. G adis pay $497 per nonth in accordance with
a strict application of the Guidelines, as well as an additional
$50 per nonth toward arrearages of $8,831.13.

M. dadis noted an appeal to the Court of Special Appeals,
and the Court of Appeals, on its own initiative issued a wit of
certiorari to consider whether Judge MCurdy erred in strictly
applying the Maryland Child Support Guidelines when the cost of
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raising a child in the Slovak Republic is significantly |less than
in Maryl and.

Held: Affirmed. A child should receive the sanme proportion
of parental inconme, and thereby enjoy the standard of |iving, he or
she would have experienced had the child s parents remained
t oget her. In this case, the child support award under the
Gui del ines woul d allowthe child to enjoy an above-mn ni mrum st andard
of living that corresponds to the father’s econom c position. The
child support calculated under the Cuidelines, therefore, only
serves lvana' s best interests and i s the appropri ate neasure of M.
G adis’s obligation.

Further, one of the primary purposes of the Guidelines was to
limt the role of trial courts in deciding the specific anmount of
child support to be awarded in different cases by limting the
necessity for factual findings that had been required under pre-
gui del i nes case |aw. Allowing a deviation from the Quidelines
based on the standards of living in different localities would
encourage trial courts to exam ne those circunstances on a case- by-
case basis and, no doubt, depart from the guidelines nore
frequently. This is the very result the General Assenbly hoped to
avoid in enacting the CGuidelines. Consequently, for the sake of
continued consistency in child support awards and to ensure that a
child enjoys the sane standard of |iving, had the parents remai ned
together, the Court held that the | ower cost of raising a child in
a different country or state does not justify a downward devi ati on
fromthe Cuidelines. Judge McCurdy, therefore, did not abuse his
discretionin ordering M. dadis to pay an amount of child support
according to a strict application of the QGuidelines.

Slavomr dadis v. Eva d adisova, No. 127, Septenber Term 2003,
filed, August 24, 2004. Opinion by Battaglia, J.

* % %

| NSURANCE - WAIVER OF PIP BENEFITS— A PIP waiver that by its own
terns remnins effective until withdrawn in witing by the insured
does not violate Section 19-506 of the Insurance Article of the
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Maryl and Code. NMbreover, such a waiver does not becone i neffective
nerely because the insured’s policy is renewed and the vehicles
covered are changed, causing a difference in potential cost of PIP
cover age.

SUFFI CI ENCY OF PIP WAl VER — A PI P wai ver that contains information
regardi ng who i s covered by the waiver, the cost of prem unms, what
happens if there is no waiver, the m ni numcoverage benefits, what
| osses are covered, for whom coverage can be waived, and a
statenent that the insurance conpany nmay not refuse coverage if an
i nsured decides not to waive PIP, conplies with Section 19-506 of
t he | nsurance Article.

ACGENCY | NTERPRETATI ON OF STATUTE — O dinarily, the Court should
give considerable weight to the admnistrative agency's
interpretation and application of a statute which the agency
adm ni sters.

EVI DENCE OF WAl VER— When presented with the testinony of a GElI CO
enpl oyee, a sanpl e three-page PIP wai ver form and the actual third
page of the PIP waiver form signed by the insured, it was not
clearly erroneous for the trial judge to conclude that the insured
had signed a valid waiver of PIP benefits.

Fact s: On February 7, 2003, Richard Nesbit (“Nesbit”) was
injured in an autonobile accident. Nesbit attenpted to recover
personal injury protection (“PIP’) benefits from his insurer,
Gover nnent Enpl oyees | nsurance Conpany (“GEICO). CEICO rejected
the PIP claimbecause Nesbit had no PIP coverage, having signed a
Pl P wai ver when he obtained his original policy with GEl CO on June
15, 1998. Nesbit sued GEICO in the District Court of Mryland
sitting for Baltinore County. He argued that the initial PIP
wai ver signed in 1998 was no |onger effective because Nesbit had
renewed his policy to cover two different vehicles and the waiver
formitself did not conply with the statutory requirenents. He
argued that Maryl and | aw does not permt a PIP waiver that (by its

own ternms) remains effective until withdrawn by the insured in
witing, even if the insured s policy has been renewed since the
signing of the PIP waiver. Nesbit al so questions whether the

wai ver formused by CGEI COconplied with the statute and whet her the
court erred by finding that he had received a three-page waiver
form from GEl CO even though GEICO only produced the one signed
signature page of the format trial

The parties tried the case on July 3, 2003, and the court
entered judgnment on behalf of GEICO. Nesbit noted a de novo appeal
inthe Crcuit Court for Baltinore County on August 7, 2003. The
court held the trial on Decenber 1, 2003. Nesbit did not appear
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for the trial, but his attorney attended. After taking testinony
and hearing argunents, the court entered judgment in favor of
CEl CO. Nesbit petitioned this Court for a wit of certiorari
which we granted on March 11, 2004.

The wai ver that Nesbit signed on June 15, 1998, included this
statenent: “1 understand and agree that this waiver of coverage
shal | be applicable to the policy or binder of insurance described
bel ow, on all future renewals of the policy and on all replacenent
policies unless | notify the conpany in witing to the contrary.

7 There is no evidence that Nesbit ever notified GEICO in
witing or otherwise that he intended to revoke his PIP waiver
Nei ther is there any evidence that he sought to obtain PIP coverage
at any time after the initial waiver or that he ever paid for the
PI P coverage he chose to waive in 1998.

The underwriting and sal es manager for CGEICO testified that
GElI CO routinely sends out a three-page PIP waiver notice formto
i nsureds, the third page being the signature page admtted to by
Nesbit. CGEICO offered a copy of a sanple forminto evidence, which
was received. The underwiting and sal es nanager testified that
such a form would have been sent to Nesbhit and that GEICO only
retai ned the signature page — the portion of the formthat Nesbit
returned to them She also testified that the PIP waiver formused
by GEICO has been approved by the Maryland |[|nsurance
Adm ni strati on.

The trial judge found that Nesbit waived his PIP coverage and
that the form*“clearly and concisely explains in the right type

the effect of the waiver, the nature and extent and cost of
coverage that would be provided. It did all of that. And as |
said, he signed the formand sent it back and the evidence is that
the formthat was used has been approved by the Maryl and | nsurance
Comm ssion.” Regarding Nesbit’s legal argunents, the trial judge
not ed t hat Maryl and | aw does not require the i nsurance conpanies to
receive a new PIP waiver every tine a policy is renewed. He al so
found that the form sent to Nesbit was approved and applicable
unl ess Nesbit informed GEICO to the contrary. The G rcuit Court
entered judgnent in favor of GEICO  This appeal followed.

Hel d: Judgment of the Grcuit Court for Baltinore County
Affirmed. Section 19-506 (e) of the Insurance Article does not
invalidate a PI P waiver containing an automatic renewal provision,
stating that it remains effective until withdrawn in witing. In
addition, the waiver formused in this case conplies with Section
19-506 (d) of the Insurance Article and the proof offered by GEl CO
at trial regarding the waiver was sufficient evidence on which to
deci de that Nesbit had signed a valid waiver of PIP benefits.
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Nesbit notes that when his policy changed (to renpove certain
i nsured vehicles fromthe policy and to add different vehicles to
the policy) the premium costs for PIP woul d have been different.
He argues that CElI CO should have been required to notify him of
t hose possible prem um changes in order for his waiver to renain
effective. Nesbit is unable to provide any statutory support for
that argunent because Section 19-506 is silent as to when a PIP
wai ver of soneone insured continuously by a conpany ot her than MAl F
ceases to be effective. Not hing in Section 19-506 prohibits an
i nsured and an i nsurance conpany fromentering into a contract that
i ncludes a PIP waiver containing an automatic renewal provision.
In the case at bar, the |anguage of the statute itself certainly
does not indicate a public policy that would prohibit a contract
providing for an automatic renewal of a PIP waiver. The fact that
the policy renewal s and changes woul d have caused a difference in
the cost of the PIP coverage does not change what Nesbit agreed to
when he signed the PIP waiver. 1In light of the plain | anguage and
| egi slative history of Section 19-506, Nesbit’s argunment fails.

In addition to Nesbit’'s contention that the waiver in this
case is ineffective because his policy has changed since the
initial signing of the waiver, he argues that the waiver is
i neffective because the form used by GElI CO does not conply with
Section 19-506 (d) of the Insurance Article. The Court disagreed.
The formprovi ded by GEIl COcontains all of the information required
by Section 19-506(d). Furthernore, the Maryland |Insurance
Commi ssi oner specifically approved the waiver in question. It was
not clearly erroneous for the court to determ ne that Nesbit had
signed a valid PIP waiver

Nesbhit v. Governnment Enployees Insurance Conpany, No. 131,
Sept enber Term 2003, Filed on July 23, 2004. Opinion by G eene, J.

* k% %

SENTENCI NG AND PUN SHVENT — HABI TUAL AND CAREER OFFENDERS —
PUNI SHVENT —DRUGS AND NARCOTI CS —Under Naryl and Code (1957, 1996
Repl. Vol., 2001 Supp.) Art. 27 8286(d), a period of hone detention
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does not neet the statutory requirenent of confinenent in a
correctional institution, and therefore the sentence prescribed by
§286(d) may not be inposed where the requisite term of prior
confinenent was spent in honme detention

Facts: Petitioner, Oscar Louis Deville, was convicted of
possessi on of cocaine with intent to distribute. The State sought
application of mandatory enhanced sentencing provisions for
Deville, as a third-time recidivist drug offender under Maryl and
Code (1957, 1996 Repl. Vol., 2001 Supp.) Art. 27 8§286(d).

Two prior convictions served as the State’s basis for seeking
enhanced sentencing. The first occurred in 1990, when Deville pled
guilty to possession of cocaine with intent to distribute. For
this offense he was sentenced to incarceration for five years,
suspended in favor or thirty-six nonths probation. The second
conviction occurred on February 18, 1999, when Deville was
sentenced for conspiracy to distribute cocaine. He received aterm
on incarceration of ten years, all but eighteen nonths suspended,
to be served house arrest, followed by five years probation. He
fully served nine nonths of this sentence in hone detention and was
subsequent |y rel eased.

The trial court held that house arrest or honme detention was
equi val ent under the statute to tine served in a correctional
institution, and that Deville had therefore satisfied the required
180 days confinenent under 8286(d). Deville noted a tinely appeal
to the Court of Special Appeals. That Court affirned, based
largely on the basis of Dedo v. State, 343 Ml. 2, 680 A 2d 464
(1996). The Court of Appeals granted Deville s petition for wit
of certiorari.

Hel d: Reversed and remanded for re-sentencing. The Court held
that home detention does not qualify as confinement in a
correctional institution under 8286(d). Finding the statute
anbi guous, the Court applied the rule of lenity and interpreted the
statute so as not to increase the penalty contenplated by the
| egi sl ature. The Court found no clear indication in the
| egi sl ative history that the General Assenbly intended the statute
to apply to hone detention. Fi ndi ng the statute anbi guous, the
Court applied the rule of lenity and interpreted the statute so as
not to increase the penalty contenplated by the |egislature.

The Court noted that 8286 was not anended to include
confinenent in a correctional institution until 1988 and that the
General Assenbly did not enact home detention |egislation unti
1990. The Court found it unreasonable to include home detention
wi thin the habitual drug offender |egislation.
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Finally, the Court noted that the State’s reliance on Dedo was
m spl aced because the relevant legislation in that case was
intended for a different purpose. Dedo’s definition of hone
detention could not be applied to the current case because the
Court found the relevant legislation in Dedo was neant to provide
credit, whereas the habitual drug of fender statute in this case was
meant to enhance puni shnent.

Deville v. State, No. 132, Septenber Term 2003, fil ed Septenber 23,
2004. Opinion by Raker, J.

* % %

MECHANI CS' LI ENS — PROCEEDI NGS TO PERFECT — NOTI CE TO OWNER — WHERE
A CONDOM NLUM REG ME LAWFULLY EXI STED LI EN CLAI MANT WAS REQUI RED
UNDER REAL PROPERTY ARTICLE § 9-104 TO GVE NOTICE TO ALL
I NDI VIDUAL UNIT OANERS OF I TS INTENTION TO FILE A LIEN BEFORE A
MECHANI C' S LI EN COULD BE ESTABLI SHED AGAI NST THE ENTI RE CONDOM NI UM
BUI LDI NG

Fact s: In August 1999, Janmes M Jost and Conpany, Inc.
(“Jost™), construction manager for Sout hern Managenent Corporation
(“SMC"), entered into an agreenent with Wl |l es Construction Conpany
(“WIlles Construction”) whereby WIlles Construction was to provide
denolition and abatement subcontract work both to individual units
and to the general common elenments of an eight-unit condom nium
building located at 118 N Howard Street in Baltinore City
(“Lexi ngton Towers”). An entity known as Baltinore Condo 2-8, LLC
(“Baltinore Condo”) owned seven of the building’ s units and the
remai ning unit was owned by RA Baltinore Trust (“RA Trust”).

On Cctober 4, 1999, WIlles Construction’s subcontracting
services were termnated according to the ternms of the contract.
Thereafter, WIIles Construction drafted a “Notice to Omner or
Ower’s Agent of Intention to Claima Lien” for work during the
peri od from August 1999 through Cctober 25, 1999. This notice was
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served upon SMC, Jost and Baltinore Condo on Novenber 23, 1999; RA
Trust was not served. On April 20, 2000, Wl les Construction filed
a Conplaint against SMC, Jost and Baltinore Condo seeking to
establish a lien against Lexington Towers. Again, RA Trust was
excl uded.

After nore than a year no |ien had been established, and on
May 12, 2001, WI Il es Construction was notified that the case was to
be di sm ssed under Maryland Rule 2-507 for lack of prosecution
WIlles Construction filed an Anended Conpl ai nt supplenenting its
original allegations with a count for breach of contract.
Petitioners then filed an Answer to the Anended Conpl aint and on
August 6, 2001, Baltinmore Condo, Jost and SMC filed a notion to
di sm ss on grounds including that WIlles Construction’s failure to
provi de noti ce of both the Anrended Conpl aint and of the pre-filing
noti ce rendered t he Anended Conpl ai nt defective and that the cl aim
to establish and enforce a nmechanic’'s lien was nmade nore than a
year after the April 20, 2000, filing of the Initial Conplaint.

On August 15, 2001, the Circuit Court for Baltinmore Gty
denied petitioners’ notion, orally concluding that Real Property
Article §8 9-109 permts the right to the lien to remain in full

force and effect wuntil the <conclusion of the enforcenent
proceedi ngs where the Petition, as well as the right to enforce the
lien, was filed within the one-year period. The circuit court

proceeded wi th a show cause hearing. Finding no genuine dispute of
material fact, the circuit court on, Decenber 19, 2001, entered a
“Final Order Establishing Mechanic’s Lien and Directing Sale of
Property.” The order directed the entire property, including the
condonmi niumunit owned by RA Trust who was not a party to the claim
or case, to be sold.

Petitioners were |argely unsuccessful in their challenge of
the circuit court’s decision. The Court of Special Appeals held
that the notice to SMC both of intention to file a mechanic’s lien
and of the conplaint was sufficient to put all remaining owners on
noti ce. The court also found that petitioners had failed to
present evidence establishing that a condom nium regi nre had been
created under 8 11-102 of the Real Property Article, and thus, the
circuit court was not required to nake a proportional allocation of
each owner’s liability to WIlis Construction. The internediate
appel | ate court echoed the circuit court’s determ nation that § 9-
109 of the Real Property Article permtted WIlles Construction to
obtain a lien until such tine as the circuit court issued a final
ruling on the matter. Petitioners prevailed only on the issue of
whet her there existed a factual dispute as to the percentage of
work that W1l es Construction had actually conpl eted. Accordingly,
the Court of Special Appeals nodified the final order to an
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interlocutory order.

Petitioners then filed a Petition for Wit of Certiorari with
the Court of Appeals and WIlles Construction filed a cross-
petition. The Court of Appeals granted both the petition and the
cross-petition on Decenber 11, 2003.

Hel d: The Court of Appeals held that a condoni nium regine
lawmfully existed at Lexington Towers at the time WIles
Construction gave its notice and later filed its conplaint to
establish a nechanic’'s lien. Accordingly, under § 9-104 of the
Real Property Article, WIles Construction was required to give
notice to all condom nium owners and all such owners had to be
parties to the case before a nechanic’s lien could be established
against the entire building. WIlles Construction s failure to nane
RA Trust as an owner rendered its “Notice to Oaner’s Agent of
Intention to Claima Lien,” as well as its Initial and Anended
Compl aints insufficient to assert a valid claimagainst Lexington
Tower s.

Furthernore, the Court of Appeals held that the circuit court
had erred in entering an order that established a mechanic’s lien
where the |ien was not all ocat ed anong Lexi ngt on Towers’ indivi dua
unit owners according to their percentage interests in the comon
el ements as required under 8 11-118 of the Real Property Article.

Sout hern Managenent  Cor porati on, et al. V. Kevin WlIlles
Construction Conpany, Inc. No. 89, Septenber Term 2003, filed
August 20, 2004. Opinion by Cathell, J.

* k%

PARTNERSHI PS - LI M TED PARTNERSHI PS - UNI FORM PARTNERSHI P_ACT ((UPA)
- REVI SED UNIl FORM PARTNERSHI P ACT (RUPA) - REVI SED UNI FORM LI M TED
PARTNERSHI P ACT (RULPA) - APPLI CATION - RUPA, I N THE ABSENCE OF AN
EXPRESS ELECTION, DOES NOT APPLY TO LITI GATI ON WHERE OPERATI VE
FACTS OCCURRED PRI OR TO 31 DECEMBER 2002.

- 24-



PARTNERSH PS - LIMTED PARTNERSHI PS - PURPORTED ASSI GNVENT BY
GENERAL PARTNER OF HI' S I NTEREST, CONTRARY TO ANTI - ASSI GNIVENT
PROVISION IN LIMTED PARTNERSHI P AGREEMENT, DOES NOT OPERATE TO
Dl SSOLVE THE LI M TED PARTNERSHI P.

PARTNERSHI PS - LI M TED PARTNERSHI PS - RULPA' S STATUTORY RI GHT OF A
LIM TED PARTNER TO W THDRAW AND RECEIVE THE FAIR VALUE OF HS OR
HER I NTEREST 1S NOI TRUMPED BY TERMS OF THI S LIM TED PARTNERSHI P
AGREEMENT.

PARTNERSHI PS - LI M TED PARTNERSHI PS - GENERAL PARTNER - FI DUCI ARY
DUTY - BREACHED BY GENERAL PARTNER'S FAILURE TO | NVESTI GATE
ALTERNATI VE FI NANCI NG TO PAY MORTGAGE DEBT OF PARTNERSHI P, DESPI TE
AGREEI NG TO DO SO.__AND BY ACCELERATI NG DUE DATE FOR RECEIPT OF
CAPI TAL CALL MADE UPON PARTNERS AS A MEANS TO FRUSTRATE THE
ATTEMPTED W THDRAWAL OF CERTAIN LI M TED PARTNERS.

Facts: East Park Limted Partnership (East Park), a Maryl and
entity, owned a shopping center which secured a nortgage | oan. As
t he due date of the nortgage payoff approached, the General Partner
(M. Della Ratta) announced a capital call on all partners in order
to make up the difference between East Park’ s cash reserves and t he
nortgage debt. The capital call was due on 30 Septenber 2002.

Certain limted partners, for whomthe capital call presented
a major financial problem nmet with the General Partner. 1In the
course of the neeting, the General Partner agreed that he would
i nvestigate alternative financing, which was general ly avail abl e at
the tine at historically lowrates of interest, to pay the i mm nent
nortgage debt. He failed, however, to investigate that avenue.

These certain |limted partners gave notice to the Cenera
Partner of their intent to withdraw fromthe partnership, pursuant
to 8 10-603(b) of the Corporations & Associations Article of the
Ml. Code. The withdrawals were to be effective on 29 Septenber
2002, the day before the due date for the capital call. The
General Partner denied that the withdrawi ng partners had a right to
wi t hdraw, accelerated the due date of the capital call to 1
Sept enber 2002, and stated that a failure to neet the revised
capital call due date would result in forfeiture of the limted
partners’ interests.

The withdrawing limted partners filed a conplaint in the
Crcuit Court for Anne Arundel County seeking a declaratory
judgnment that they properly gave notice to withdraw and were
entitled to the fair value of their interests. They sought al so an
i njunction prohibiting enforcement of the capital call
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The wi thdrawi ng partners, upon learning information that the
General Partner purportedly had transferred his interest in East
Park to a famly trust for tax reasons, anmended their conplaint to
seek dissolution of East Park and the distribution of its assets.
The purported transfer violated an anti-assi gnment provisioninthe
East Park limted partnership agreenent (the Agreenent).
Concurrent wth filing the anended conplaint, the wthdraw ng
partners sought summary judgnment on the dissolution and statutory
right of withdrawal clains, as well as a prelimnary injunction
agai nst the 1 Septenber 2002 capital call.

The Circuit Court granted a partial summary judgnent, hol di ng
that the withdraw ng partners had a statutory right to w thdraw
The Court also enjoined prelimnarily the capital call, pending a
trial on the nerits.

Trial as to liability only was held in January 2003. The
Circuit Court concluded that the General Partner’s transfer of his
interest in East Park triggered East Park’s di ssol ution and ordered
the winding up of its business affairs and the distribution of its
assets. Also, the Court enjoined permanently the capital call
The final judgnent, except as to the injunctive relief, was stayed
pendi ng appeal .

The General Partner and t he remai ni ng non-w t hdrawi ng partners
filed an appeal with the Court of Special Appeals. Before the
i nternedi ate appellate court could decide the case, the Court of
Appeals, on its own initiative, issued a wit of certiorari.

Hel d: Judgment vacated and case remanded for further
proceedi ngs not inconsistent with the opinion. First, the Court of
Appeal s needed to resolve which statutory provisions governed the
case. UPA, in place in Maryl and si nce 1916, governed partnershi ps
generally until 1998. RULPA, which becane effective in 1982,
governed |i mted partnershi ps where its provisions nodified or were
i nconsistent with UPA or its successor; otherw se, UPA applied to
limted partnerships as well. Effective 1 July 1998, Maryl and
enacted RUPA, with the intent that ultimately it would suppl ant
UPA; however, a transition period was provided for where UPA and
RUPA would co-exist wuntil 31 Decenber 2002. The provision
governing this transition was expressed as:

(a) Before January 1, 2003. - Before January
1, 2003, this title [RUPA] governs only a
partnership formed;

(1) On or after July 1, 1998, unl ess that
partnership is continuing the business of a
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di ssol ved partnership under 8 9A-601 of this
article; or

(2) Before July 1, 1998, that elects, as
provi ded by subsection (c), to be governed by
this title [ RUPA].
(b) After December 31, 2002. - After Decenber
31, 2002, this title [RUPA] governs al
part ner shi ps.

(c) Election before January 1, 2003. - Before
January 1, 2003, a partnership voluntarily may
el ect, in the manner provided in its

partnership agreenent or by |aw for anending
the partnership agreenment, to be governed by
this title [ RUPA]

East Park, although under a different nane, was formed in
1969. It did not elect to be governed by RUPA in accordance with
the transition provision. Al of the operational events upon which
the present litigation was predicated occurred before 31 Decenber
2002. Thus, unl ess RUPA was i ntended to have retrospective effect,
UPA/ RULPA woul d apply to the facts of this case, notw thstanding
that RUPA had replaced fully UPA as of the time the Circuit Court
tried and decided the case. The Circuit Court applied UPA/ RULPA
and the Court of Appeals agreed with that conclusion. Nothing in
RUPA indicated a legislative intent to give it retrospective
ef fect.

As to the issue of whether the CGeneral Partner’s purported
assignment of his interest triggered dissolution of the
partnership, the Court disagreed with the GCrcuit Court’s
conclusion. RULPA allows assignnent of a partnership interest, in
the absence of the terns of a particular agreement prohibiting

assi gnnent . The East Park Agreenent contained such an anti-
assi gnnment  provi sion. Gving effect to the clause in the
Agreenent, as the Court did, rendered the purported assignnent
invalid and unenforceable fromits inception. Because the only

relief sought by the wthdrawing partners predicated on the
purported assignment was dissolution of East Park, the Crcuit
Court erred in treating the prohibited assignnment as a ground for
di ssol uti on.

RULPA addr esses whet her and under what circunstances alimted
partner may withdraw froma limted partnership. |If the terns of
a limted partnership agreenment address the timng or events
authorizing withdrawal, prior to dissolution of the partnership,
wi t hdrawal is governed by those terns. Were an agreenent does not
specify such timng or events, a limted partner (for purposes of
the facts of this case) nmay withdraw, on six nonths witten noti ce.
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Regarding the capital call, the Court assuned the Genera
Partner had the requisite authority to issue a capital call in the
first instance. The Court then accepted as not clearly erroneous
the trial judge' s factual findings that “a significant notivation
for Della Ratta issuing the capital call was to squeeze out sone of
the limted partners,” the advancenent of the capital call due date
was to “outmaneuver” the wthdrawing partners and block the
exercise of their statutory right to withdraw, and the Genera
Partner failed to explore “l ess oppressive” financing alternatives
to the capital call as he stated he would do. Based on its |egal
conclusion that general partners owe a fiduciary duty of utnost
good faith and loyalty to inactive partners, the Court agreed with
the trial court that Della Ratta’ s conduct violated such duties.

Joseph M Della, et al. v. Barbara A Larkin, et al., No. 126
Septenber Term 2003, filed 20 August 2004. Opinion by Harrell, J.

* k% %

PUBLI C | NFORMATI ON ACT - PRIVILEGES - | NFORVATI ON NOT PRI VI LEGED
BECAUSE IT IS NOI THE SUBJECT OF H GH+LEVEL EXECUTIVE
DEL| BERATI ONS, NOT A PRE- DECI SI ONAL DELI BERATI VE COMVUNI CATI ON AND
NOT_TI ME- SENSI TI VE COMVERCI AL | NFORNMATI ON\.

Facts: Appellant, Stronmberg Metal Works, Inc. (“Stronberg”)
was a subcontractor on the Adele Stanp Student Union renovations
contract at the University of Maryland, College Park (“UMCP"). To
alleviate its concerns about contract delays and cost overruns,
Stronmberg requested that UMCP rel ease various contract funding
docunent ati on, including nonthly reports of the UMCP Architectural,
Engi neering and Construction (AEC) Departnent. UMCP released
redacted copies of the reports wunder a claim of executive
privilege, redacting all information regarding the contract’s
projected final cost.

Stromberg subsequently filed suit in the Crcuit Court for
Prince George’'s County claimng the redaction was contrary to
Maryl and’ s Public Information Act. The Circuit Court ruled in favor
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of UMCP on cross notions for summary judgnment, concl uding that the
redacted information was deliberative and protected by executive
privilege. Stronmberg subsequently appeal ed. The Court of Appeals
granted certiorari prior to any proceedings in the Court of Special

Appeal s.

Hel d: Reversed, in part. On appeal, both parties chall enge
only the trial court’s decision regarding the forecasted total cost
figure. The nmandatory |anguage of State CGov't. Art. (SG, 810-
615(1) is not really at issue here because it only enconpasses the
Constitutionally-based executive privilege protecting deliberative
comuni cati ons of hi gh executive officials. No evidence was of fered
denonstrating the figure was the subject of such deliberations. A
broader deliberative process privilege incorporated in SG §10-
618(b) and 5 U.S.C. 8552(b)(5) is also inapplicable here because
the disputed figure is not a deliberative comruni cation that woul d
not be available to a private party in litigation with the
University. Finally, although certain tine-sensitive confidenti al
commercial information is protected under SG §810-618(b), the
di sputed figure is not such sensitive information. Consequently,
that figure should be publicly rel eased.

Stronberg Metal Works, Inc. v. University of Maryland, No. 122,
Sept enber Term 2003, filed July 27, 2004. Opinion by WIlner, J.

* k% *

STATE ETH CS COMM SSI ON- LOBBYI ST REG STRATI ON

Facts: Sections 15-701(a) and 15-703(a) of the State
Governnment Article (SG require |obbyists to file with the State
Et hi cs Comm ssion (Conm ssion) a registration statenment for each
client that has enployed the |obbyist. Section 15-405(e)
aut hori zes the Comm ssion to revoke | obbying registrations if the
Conmi ssion determnes that, based on acts arising from | obbying
activities, the | obbyi st has been convicted of bribery, theft, or
other crinme involving noral turpitude. A conplaint charging such
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conviction nust be initiated wwthin two years after the date the
convi ction becones final. That section becane effective Novenber
1, 2001. In July, 2000, appellee, Gerard Evans, a registered
| obbyi st, was convicted on several counts of mail and wre fraud
arising out of his |obbying activities. In May 2002, Evans, after
serving his sentence, registered with the Conm ssion as a | obbyi st
on behalf of five clients. Acting pursuant to SG 8§15-405(e), the
Comm ssion issued a conplaint against Evans based on his prior
conviction, and revoked the registrations. On appeal, the Crcuit
Court for Anne Arundel County reversed the Conmmi ssion’s order
hol ding that it constituted an inpermssible retroactive
application of 815-405(e).

Hel d: Affirmed. Because there was no clear expression of an
intent by the GCeneral Assenbly to permt the revocation of a
regi stration based on conduct that occurred before the effective
date of the statute, the statute was inpernmissibly applied in a
retroacti ve manner.

State Ethics Conmi ssion v. Evans, No. 125, Septenber Term 2003,
filed July 30, 2004. Opinion by WIner, J.

* k% %

STATES — COMPENSATI ON OF OFFI CERS, AGENTS AND EMPLOYEES — LIABILITY
AND CONSENT OF STATE TO BE SUED I N GENERAL — ADM NI STRATI VE AND
JUDI CI AL _REMEDI ES — STATE EMPLOYEES CANNOT BRI NG AN OVERTI ME
COVPENSATI ON CLAI M AGAI NST THE STATE DI RECTLY IN C RCU T COURT BUT
ARE REQUI RED FI RST TO EXHAUST ADM NI STRATI VE REMEDI ES PROVI DED | N
MARYLAND CODE (1993, 1997 REPL. VO.., 2003 CUM SUPP.) 812-101 ET
SEQ. OF THE STATE PERSONNEL AND PENSI ONS ARTI CLE

Fact s: As a condition of enploynent, airport firefighters
enpl oyed by the Maryland Mlitary Departnent are required to
mai ntain nenbership in the Maryland/ United States Air National
Guard. The State does not conpensate the firefighters for the tine
they spend engaged in National Guard duties nor does it consider
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that tinme for the purpose of calculating overtine wages. The
firefighters receive conpensation fromthe federal governnent for
their mlitary service in the National CGuard.

Twenty-three current and former airport firefighters filed
suit inthe Grcuit Court for Anne Arundel County seeking overtine
wages fromthe State for attendi ng mandatory National Guard drills
and training. The court dism ssed the case, determ ning that the
firefighters could pursue overtine clains only through the
adm ni strative grievance procedure set forth in Mryland Code
(1993, 1997 Repl. Vol., 2003 Cum Supp.) 8 12-101 et seqg. of the
State Personnel and Pensions Article. The airport firefighters
appealed to the Court of Special Appeals. In an unreported
opi nion, the Court of Special Appeals, relying on Kram v. Maryland
Military Department, 374 Md. 651, 824 A 2d 99 (2003), reversed and
held that firefighters can bring suit directly in circuit court.
The Court of Appeals granted the State’'s petition for wit of
certiorari.

Hel d: Reversed. The Court held that the Crcuit Court |acks
jurisdiction because the admnistrative grievance procedure set
forth in Maryland Code (1993, 1997 Repl. Vol., 2003 Cum Supp.) 8§
12-101 et seq. of the State Personnel and Pensions Article is the
exclusive renedy for adjudication of the firefighters overtine
clains and the firefighters have not exhausted admnistrative
remedi es.

The Cour t det er m ned t hat t he pr esent case i's
i ndi stingui shabl e from Robinson v. Bunch, 367 Ml. 432, 788 A. 2d 636
(2002), in which the Court determ ned that the State has not wai ved
its sovereign imunity from direct judicial actions seeking
overtime conpensation and that overtine conpensati on cl ai ns nust be
pur sued t hrough the adm ni strative gri evance procedure established
under the State Personnel and Pensions Article. The firefighters,
li ke the enpl oyees in Bunch, are or were enployees in the State
Per sonnel Managenent System subject to the provisions of Title 12
of the State Personnel and Pensions Article. The firefighters
therefore were required to exhaust adm ni strative renedi es provi ded
by Title 12 before they coul d seek reviewof a final adm nistrative
decision in circuit court wunder the Mryland Adm nistrative
Procedure Act, Maryland Code (1984, 1999 Repl. Vol., 2003 Cum
Supp.) 88 10-203 and 10-222 of the State CGovernnent Article.

The Court further explained that Kram has no bearing on the
present case and did not sub silentio, or otherw se, overrule
Bunch. Although Kram involved many of the sanme plaintiffs, the
only issue before the Court in Kram was whether the firefighters
coul d use t he gri evance procedur e to chal | enge t he
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constitutionality of the National Guard requirenment. The Court in
Kram hel d that they could not do so because the requirenent was a
non-gri evabl e “cl assification standard” under 8 12-101(b)(2)(v) of
the State Personnel and Pensions Article.

Maryland Mlitary Departnment v. Cherry, No. 98, Septenber Term
2003, filed July 27, 2004 Opinion by Raker, J.

* k%

UTILITIES - FRANCHI SE Rl GHTS - ALLOCATI ON OF COSTS ASSOCI ATED W TH
RELOCATI NG UTILITY POLS LOCATED ON PROPERTY DEDI CATED TO PUBLIC
USE BECAUSE OF A DEVELOPMENT PLAN CREATED BY A PRI VATE CORPORATI ON.

Facts: C assic Community Corporation (C assic) devel oped
about 30 acres of property along Travilah Road in Darnestown,
Mont gonmery County, Maryl and. As a condition to dassic's
devel opnment plan, Mntgomery County required C assic to dedicate
portions of its land to "public use,” for the reason that the
devel opnment required the wi dening of Travilah road. The dedi cated
| and contained nultiple utility poles, owned by the Potonmac
El ectric Power Conpany (PEPCO, that had to be noved to accommopdat e
the widening of Travilah road (which in turn was needed to
accommodat e the devel opnent plan created by C assic).

Umw lling to bear the costs associated with noving the
utility polls, Classic filed a declaratory judgnent suit in the
Montgonmery County GCircuit Court against PEPCO and added as
def endants, Verizon Maryland, Inc. (Verizon) and Contast Cable of
Maryl and, Inc. (Contast); two conpanies that had run their wres
along PEPCO s poles. The trial court ruled in favor of Cassic
after finding that PEPCO had a nmere license to naintain its poles
on the property and that revocation of the license by Cassic
effectively shifted the costs of relocation to PEPCO.  The trial
court further ruled that Verizon and Contast had to renove their
lines fromPEPCO s poles in light of this holding.
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Hel d: Reversed. The Court of Appeals ruled against
Classic, finding that the Crcuit Court erred in failing to
recogni ze PEPCO s street franchise which gives it the right to
build lines along public streets in any county in Maryland. Wen
autility has the right to nmaintain its Iines on public property,
the utility may only be forced to absorb the costs of relocation if
the relocation is required by public necessity. Balto. Gas Co. V.
State Roads Comm., 214 M. 266, 270, 134 A 2d 312, 313 (1957).
Because the need to relocate the poles in this case was not the
product of public necessity, but rather was brought about by
Cl assic's own devel opnent plans, the Court of Appeals held that it
I's Classic that nmust bear the costs of relocating the utility poles
to allow for the wi dening of Travilah road.

Potomac El ectric Power Co. v. dassic Community Corp., No. 101,
Sept enber Term 2003, filed August 23, 2004. Opinion by Wlner, J.

* k%
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COURT OF SPECIAL APPEALS

CRRMNAL LAW - DI SQUALI FICATION OF PROSECUTOR - PRI OR
REPRESENTATI ON_OF DEFENDANT

Facts: Appellant, Troy A Gatewood, was indicted by a grand
jury and charged with three counts each of possession and
di stribution of cocaine. The assistant State’'s Attorney assigned
totry the case had, whil e serving as an assi stant public defender,
represented appellant in an earlier case. Appel | ant sought to
di squalify the prosecutor, but the trial court determ ned that
because the prosecutor indicated he renenbered nothing about the
representation, disqualification was unnecessary.

The case was tried before a jury in the Crcuit Court for
Cecil County and appellant was convicted of three counts of
di stribution of cocaine.

Held: Disqualification is not required per se in every
i nstance of successive representation. The fornmer representation
was not “in the sanme or a substantially related manner,” and there
was no evi dence the prosecutor acquired information in his earlier
role as public defender that would benefit the State; the trial
court did not abuse its discretion in determning that the
prosecutor could not be regarded as “changi ng sides” in the matter
in guestion or in denyi ng appel lant’ s request for
di squalification

Gatewood v. State, No. 3063, Septenber Term 2002, filed Septenber
8, 2004. Opinion by Sharer J.

* % %

CRIM NAL LAW- JURY SELECTION - | MPROPER LI M TATI ONS ON NUMBER OF
PEREMPTORY CHALLENGES
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Facts: Appellant, Shawn M Wi tney, was arrested for attenpted
distribution of cocaine, conspiracy to distribute cocaine, and
possessi on of cocaine, after police observed his involvenent in a
narcotics transaction. Appellant was tried before a jury in the
Circuit Court for Baltinore City. During the jury selection
process, the trial court permtted only four perenptory chall enges.
Def ense counsel did not object, even though the Maryland Rules
permt ten perenptory challenges. During the sel ection process,
appel | ant exercised all four of his perenptory challenges and
counsel expressed her satisfaction with the panel after the
strikes. Appel  ant was acquitted on the attenpted distribution
count and convicted on the renaining counts.

Appel | ant noved for a newtrial, challenging the trial court’s
failure to pernmit ten perenptory challenges. The trial court
denied the notion because appellant failed to denonstrate any
prej udi ce.

Hel d: Affirned. Because inpairnment or dilution of a
litigant’s perenptory strikes does not rise to the |evel of
presunptive error or structural defect, appellant was required to
denonstrate prejudice to establish entitlenent to a new trial,
whi ch he did not.

Wiitney v. State, No. 158, Septenber Term 2003, fil ed Septenber 9,
2004. Opinion by Sharer, J.

* % %

CRIM NAL LAW- VORD RE —INACRIMNAL CASE, G RCU T COURT ABUSED
| TS DISCRETION IN NOT I NQU RING OF PROSPECTIVE JURORS WWHETHER
ANYONE WOULD TEND TO VI EWW TNESSES CALLED BY THE DEFENSE W TH MORE
SKEPTI C SM THAN W TNESSES CALLED BY THE STATE. COURT ALSO ABUSED
| TS DI SCRETI ON, | N CASE | NVOLVI NG HANDGUN CHARGES, | N NOT | NQUI RI NG
OF PROSPECTIVE JURORS WHETHER ANYONE HAD BIAS OR PREJUDI CE
CONCERNI NG HANDGUNS.
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SI XTH AMENDVENT —RI GHT TO COUNSEL —THE DEFENDANT WAS CHARGED W TH
CRI MES, ASS|I GNED COUNSEL, AND RELEASED ON BAIL. A POLI CE OFFI CER
WHO ENCOUNTERED THE DEFENDANT BY CHANCE, VI OLATED THE DEFENDANT’ S
R GHT TO COUNSEL WHEN THE OFFI CER DEL| BERATELY ASKED THE DEFENDANT
A QUESTION VWHI CH PRODUCED AN | NCRI M NATI NG RESPONSE, AND THE
OFFI CER SHOULD HAVE REASONABLY EXPECTED THE RESPONSE

Facts: M chael Lee Baker, appellant, was the manager of a hair
sal on owned by G acia Kubanek, his girlfriend.?

On the night of June 22, 2001, Kubanek saw Daniel G ay, whom
she knew as a custoner of her salon, at a bar, had several drinks
with him and left with him when the bar closed. After spending
sone tinme at Gray’s house, Gray and Kubanek returned to Kubanek’s
sal on.

Kubanek testified that, while in the salon, Gay began
touchi ng her in an of fensi ve manner. She told himno and asked hi m
to | eave, but he refused. About five mnutes |ater, appellant cane
into the store.

Gray testified that after leaving the restroomin the salon
he and Kubanek began kissing and he was touching her. This was
consensual . Appel lant then entered the salon, very upset, and
yel l ed and screaned at Kubanek and at Gray. Appellant went behind
one of the work stations and returned with a gun. He shot Gay in
the hand. Appellant put the gun to Gray’'s head and threatened to
kill him Appellant then | ocked the door and asked to see Gray’'s
driver’s license. Appellant threatened that if he saw himagain in
the salon or talking to Kubanek, he would kill him After Gay
| eft the salon, he drove to a police station where he was taken to
a hospital

Appel l ant testified that he became worried when Kubanek had
not returned home by 4:00 a.m He went to the salon in case she
tried to reach himthere. Wen he arrived, he saw Gray in between
Kubanek’ s | egs, touching her. Appellant observed that the touching
| ooked forceful, because it appeared that G ay was hol di ng Kubanek
down, that she was trying to push him off, and that she seened
exhaust ed.

According to appellant, he entered the salon and spoke to
Gray, asking himto | eave. Wen Gay refused, out of concern for
Kubanek’ s safety, appellant retrieved his weapon. Lest Gay think

! Kubanek is from Germany, and runs a salon there as well. She resides part-time in
Germany and part-time in Maryland.
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the gun was not real, appellant shot himin the hand. Appell ant
confirmed that he l|ocked the door and asked to see Gay’'s
identification, explaining that, because he had used a handgun, he
knew there would be a police investigation. He said that he
t hought that Gray was a sexual predator. After Gay showed himhis
driver’s license, he told Gay to | eave.

According to appellant, after Gray left, he exited the sal on,
| eaving the gun there, drove sonewhere to think, passed out for a
while, ate breakfast and returned, intending to go to the police
station. Wile he was walking to the police station, an officer
arrested him

Appel l ant was convicted by a jury of first degree assault,
second degree assault, and use of a handgun in the conm ssion of a
crime of violence.

Hel d: The judgnments of the Circuit Court for Harford County
nmust be reversed.

Appel l ant raised five issues on appeal, three of which the
Court addressed. First, appellant clainmed that the trial court
erred in refusing to propound his requested voir dire questions.
Second, appellant argued that the trial court erred in admtting
evi dence of an incrimnating statenment appellant nade to police.
Finally, although not specifically decided, the Court briefly
addressed whether the trial court erred in refusing to conpel the
State to investigate an allegation against the victim of
appel l ant’ s assault.

I. - Voir Dire

Appel | ant objected to the trial court’s failure to propound
several voir dire questions he had requested.

Initially, the Court addressed the issue of waiver, as the
State asserted that appellant failed to preserve this issue. The
Court held that, as (1) appellant told the trial court that he
objected to its failure to ask his requested voir dire questions,
(2) the trial court asked appellant if he wi shed to be heard but
did not direct him to state his grounds, and (3) the court
expressly noted the exceptions, the issue was properly preserved.

Wth regard to the nerits, after setting forth the genera
rules of voir dire, the Court discussed each of appellant’s
proposed questions individually. Wth regard to the first two
questions, the Court concluded that the trial court essentially
asked the questions, although not in the exact words requested by
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appel | ant .

The next question dealt with whether the panel had any bi as or
prej udi ce concerni ng handguns that woul d prevent themfromfairly
wei ghi ng the evidence. The Court held that it was insufficient to
si nply ask the panel whether they belonged to an organi zation that
was concerned with victins’ rights or |aw enforcenent issues. The
Court noted that a person could have strong prejudice against
handguns wi thout joining an organization. As this case involved
the use of a handgun, the Court held that the trial court should
have asked whet her any prospective juror had strong feelings about
handguns that woul d have affected his or her ability to weigh the
i ssues fairly.

The next questions that appellant challenged dealt with how
the prospective jurors wuld view appellant’s testinony and
whet her they would tend to view the testinony of w tnesses called
by the defense with nore skepticismthan those called by the State,
nmerely because they were called by the defense. The Court agreed
that the trial court should have asked about the panel’s views on
the credibility of the State’s wtnesses’ versus appellant’s
Wi t nesses’ testinony. Having concluded that the trial court should
have addressed this issue, however, the Court did not require the
additional question regarding the panel’s view of appellant’s
testinmony specifically.

Finally, appellant argued that the trial court should have
asked whether the panel would draw any inference of guilt based
upon appellant’s election not to testify on his own behalf. The
Court held that the trial court was not required to ask such a
question during voir dire. In its instructions to the jury,
however, the trial court stated that appellant was presuned to be
i nnocent, that the State had the burden of proving appellant’s
guilt beyond a reasonable doubt, and that appellant was not
required to prove his innocence.

IT. Violation Of Right To Counsel

After appellant was charged, he was released on bail and
assi gned counsel. Trial was originally schedul ed for January 2002,
but was postponed until March 5, 2002. On March 1, 2002, Detective
Edward Smith, the lead investigator in the case, went into
Kubanek’ s sal on | ooking for her. She was not there, but appell ant
was. Smth asked appellant if he knew where Kubanek was, and
appellant replied that she was out with friends.

Kubanek di d not appear to testify on March 5, 2002. Through
various proffers, the court |earned that, although Kubanek was
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present for the original trial date, she had returned to Gernmany
and decided not to cone back. The State thus |earned that
appellant had lied to Smth about Kubanek’s whereabouts three days
earlier.

Appellant’s trial was, thereafter, postponed and Kubanek
eventual ly returned to Maryl and.

At trial, the State attenpted to showthat appellant had tried
to influence Kubanek’s testinony and to “hide” Kubanek from the
State. Over appellant’s objections, Smth was permitted to testify
that appellant told himon March 1, 2002 that Kubanek was out with
friends.

Def ense counsel objected, arguing that Smth’s questioni ng of
appel l ant was a violation of appellant’s Sixth Armendnent right to
counsel. The trial court agreed to hear argunent on the issue.
Appel l ant’ s counsel argued that Smth knew that appellant was
represented and t hat the questi on about Kubanek was related to this

case. The prosecutor proffered that it was not a pre-planned
interrogation and that Smith had not gone to the salon seeking to
speak to appellant. The trial court concluded that asking

appel | ant about Kubanek’ s whereabouts was not an interrogation;
Smth was asking a question of general know edge, which did not
focus on appellant’s guilt or innocence, and appellant voluntarily
replied. The court found that the statenent was adm ssi bl e.

The Court found that the trial court’s focus on why Smth
went to the salon was m sdirected. The rel evant Suprene Court and
Court of Appeals cases on the issue denonstrate that it did not
matter what Smth s intentions were for going to the sal on, because
a knowi ng exploitation of an opportunity to confront the accused
wi t hout counsel is as much a breach of the State’s obligation as is
the intentional creation of such an opportunity. The Court found
that Smith exploited the encounter and nade a purposeful decision
to ask appellant a question. Moreover, appellant’s statenent was
not spontaneous or unsolicited.

The Court also found that the trial court viewed Smth's
inquiry too narrowly when it concluded that it was not an
“interrogation.” The Court noted that a governnent agent viol ates
a defendant’s Sixth Amendnent right to counsel if he or she
deliberately elicits incrimnating information.

The Court explained that, |long before Smth's encounter with
appellant, the State was alleging that appellant had tried to
prevent it from speaking wi th Kubanek. The judge who granted the
post ponenent was t he sane judge who presided at trial, and he noted
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that the State had been conplaining about this issue from the
start. Gven this, Smth should have reasonably expected that
appel l ant woul d disavow know edge of Kubanek’s whereabouts or
otherw se refuse to help him either of which could be used to
support the assertion that appellant was “conceal i ng” Kubanek.

Finally, the Court held that the trial court viewd
appellant’s right to counsel too narrowy when it determ ned that
t he question did not focus on the defendant’s guilt or innocence in
this case, but nerely asked the whereabouts of another w tness, of
awtness inthis case. Even information that a defendant believes
Is excul patory, if wused in an incrimnating manner, S
“incrimnating” information.

Wiile it is true that the Sixth Amendnent right to counsel is
of fense specific, in this case, the evidence was used to show
consci ousness of guilt about the shooting for which appellant was
repr esent ed. The Court concluded that Smith's question was a
viol ati on of appellant’s Sixth Arendnment right to counsel and that
hi s response shoul d have been suppressed.

III. Investigation Of Kubanek’s Complaint

Finally, although it did not decide the issue, the Court
briefly addressed appellant’s conplaint that the trial court erred
in failing to note that the State was obstructing justice by
refusing to follow up on Kubanek’s report that she had been
sexual |y assaulted. Appellant argued that nothing was done about
the assault in an effort to focus upon his prosecution.

The Court surm sed that appellant was referring to a “Pro Se
Motion For Trial Attorney Retainment, Judicial Reviewof Pre Trial
Due Process, And Court Ordered Subpoenas and Di sclosure,” in which
appel | ant charges, inter alia, that the State’'s Attorney ordered
the police not to take a statenent from Kubanek.

The Court noted first that it was unclear from appellant’s
notion what relief he was requesting. In addition, appellant
provided no factual support for his allegations and he did not
explain what excul patory evidence an investigation would have
produced. Appellant, Kubanek, and Gray, the only individuals with
first-hand know edge of the incident, all testified, and the jury
was able to consider each witness’s version of events.

M chael Lee Baker v. State of Maryland, No. 681, Septenber Term
2002, filed July 15, 2004. Opinion by Eyler, Janes R, J.

* k%
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FAM LY LAW- ALI MONY - RESERVATI ON

The trial court that awarded fixed term alinony for
rehabilitative purposes also exercised discretion to reserve
jurisdiction over a request for indefinite alinony. That nay
properly be done when there is present evidence that in the near
future circunstances will exist to support an award of indefinite
alinmony. The wife's petition for indefinite alinony, filed soon
after expiration of the rehabilitative alinony award, was a request
tothe court to exercise the jurisdictionit had reserved, i.e., to
deci de whether to award indefinite alinony and, if so, in what
amount .

In deciding the reserved issue of indefinite alinony, on the
basi s of unconsci onable disparity of standards of living, a court
shoul d project the parties’ standards of living by |ooking forward
fromthat tinme. |If the petitioning party did not nake reasonabl e
efforts to rehabilitate himherself during the period of
rehabilitative alinony, when the award was granted on that
expectation, the court may inmpute incone based on the financia
ci rcunst ances that woul d exist if reasonable efforts had been nade.
In deciding unconscionability vel non, the court can take into
account how the parties have cone to be in their present financi al
ci rcumnst ances.

Facts: The appellant sued the appellee for divorce. At
trial, the court found that the parties were both 42 years old, had
been married 22 years, and were in good health. Considering the
issue of alinony, the court also found that the appellant was
earni ng $96, 000 per year, with the possibility of earning a bonus
of between $5, 000 and $10,000. The appel | ee was ear ni ng $6, 000 per
year and had at that tine the ability to earn $12,000 per year
The court inputed that anount of inconme to her. It also found
that, with two years of college, she would be able to obtain a job
payi ng $25,000 to $30,000 per year. The appellant was ordered,
inter alia, to pay rehabilitative alinmony of $1,400 per nonth for
23 nont hs. The court also ruled that “the issue of indefinite
alinmony is hereby reserved for later determ nation.” Ten days
after the 23-nmonth rehabilitative alinmony award expired, the
appellee filed a “Petition To Establish Indefinite Alinony,”
alleging that she had obtained full-tinme enploynent at a $9.00
hourly wage; that the appellant was earning at |east $96,000 a
year; and that she had nmade as nuch progress toward becom ng self-
supporting as reasonably could be expected, but the parties’
standards of living nevertheless still were unconscionably
di sparate. The appellant filed a notion to dism ss the petition,
whi ch was denied without a hearing. The appellant then filed an
opposition to the petition. The court held a hearing (presided
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over by a different judge than the trial judge) and ruled the
foll ow ng day. The court granted the appellee’ s petition and
ordered the appellant to pay $1,000 per nonth in indefinite
alinony. The notion court explained that appellee s petition was
not a notion to extend alinony under FL section 11-107(a), because
the trial judge, in his oral ruling, had decided to award
indefinite alinony at the tine of the divorce, and the remaining
determ nation was sinply what alinony to award. The court decided
that, although the appellee had not made efforts to rehabilitate
hersel f during the period in which she was receiving rehabilitative
al i mony, and had not “done her part in equity,” $1,000 per nonth
was an appropriate amount of indefinite alinony. The appell ant
filed an appeal.

Hel d: Reversed and renmanded. The notion court incorrectly
read the Judgnment of Absolute Divorce, and the trial judge's ora
ruling fromthe bench was a t hen-present decision to award appel | ee
indefinite alinony, in a yet-to-be-determ ned anount. Language in
a ruling or judgment expressly “reserving” on “the issue of
indefinite alinony” is not a decision to award indefinite alinony;
it is a decision to decide the issue at a later tinme. Although the
trial judge nade a factual finding that could have been the
starting point to exercise his discretion to nake a present award
of indefinite alinmony, he did not decide whether to nake an
i ndefinite alinony award.

An equity court may award alinony for an indefinite period in

exceptional circunstances. Deciding a request for indefinite
alinony entails projecting forward in time to the point when the
requesting spouse will have made maxi num financial progress, and

conparing the relative standards of living of the parties at that
future tine. The notion court in this case should have ruled on
appel l ee’s petition by naking factual findings, applying the |aw,
and exercising its discretion to decide the reserved issues:
shoul d indefinite alinony be awarded, and if so, in what anmount?
Because the notion court erroneously concluded that the trial court
had al ready deci ded t he “whet her” aspect of indefinite alinony, the
notion court did not address and decide that issue itself. For
that reason, the notion court’s order was vacated and the case
remanded for further proceedings. On remand, the notion court can
make its decision on the facts adduced at the evidentiary hearing

on appellee’ s notion. If the notion judge believes it would be
necessary or hel pful to receive additional evidence, he may reopen
the hearing for that purpose. A party seeking an indefinite
alinony award bears the burden of proving the existence of a
prerequisite for such an award of indefinite alinony. Thus,
appel | ee’ s evi dence nust show that at the tinme of the hearing such
a prerequisite exists -- not that it once may have existed. To be
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eligible to receive indefinite alinmny wunder FL section 11-
106(c)(2), she nust show that, projecting into the future from the
present (not from the time of the merits trial), even after she
will have made as much progress toward self-sufficiency as
reasonably can be expected, there wll be an unconscionable
disparity between her standard of |iving and appellant’s. The
conparison to be nade i s between appel |l ant’ s post-divorce standard
of living and appellee’s post-divorce standard of 1living upon
making as much progress toward becom ng self-supporting as
reasonably can be expected.

Francz v. Francz, No. 1422, Septenber Term 2003, filed July 15,
2004. Opinion by Eyler, Deborah S., J.

* k% %

FAMLY LAW - RULES OF EVIDENCE AS APPLIED TO PERVANANCY PLAN
HEARI NG - | N PERVANENCY PLAN REVI EWHEARI NG, UNDER SECTI ON 3- 823 OF
THE COURTS AND JUDI CI AL PROCEEDI NGS ARTICLE, JUVEN LE COURT HAS
DI SCRETION NOT TO STRICTLY APPLY THE RULES OF EVI DENCE. THE
HEARING IS IN THE NATURE OF A DI SPOSI TION HEARI NG, AND NOT AN
ADJUDI CATORY HEARING IN WHICH THE RULES OF EVIDENCE MJST BE
STRI CTLY APPLI| ED.

Facts: |In 2001, the Montgonery County Departnent of Health
and Human Services (“Departnent”) becane concerned for the safety
of the mnor children of the appellant, Toisha B. The Departnent
i nvestigated and found cause to believe that the children were
bei ng negl ected and sexual ly abused. The circuit court commtted
the children to the Departnent for foster care placenent.
Thereafter, the Departnent filed Child In Need of Assistance
(“CINA") petitions for the children. The court held adjudicatory
and di spositional hearings and sustai ned nost of the Departnent’s
factual allegations, including allegations that the appell ant had
engaged in sexual activity with one of the female children. The
court found the <children CINA and commtted them to the
Departnent’s continuing care for foster care placenent. The
Departnent’ s permanency plan for the children at that point was
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reunification with the appellant.

At a permanency plan review hearing in October 2003, the
Department requested that the permanency plan be changed to
Term nation of Parental Ri ghts/Adoption. The appel | ant opposed

that request. At the outset of the hearing, as a Departnent
t herapi st was taking the stand, the appellant’s | awer asked “that
t he courtroombe cl eared of everyone who isn’t a party.” The court

denied the notion, explaining that there was not a problem of
“suggestibility,” i.e., that any of the other w tnesses’ testinony
woul d be affected by hearing the therapist’s testinony, because he
woul d of fer opinions as an expert w tness, and was not going to
testify as a fact witness; and the wtnesses in the courtroomal so
were “professional” social worker wtnesses.

Also at the hearing, the appellant’s |awer objected to the
introduction of a nunmber of itenms of docunentary evidence. The
court overruled these objections and, at the conclusion of the
hearing, granted the change in plan. The sanme day, the court issued
witten orders changing the <children’s permanency plans to
TPR/ adopt i on.

On appeal, the appellant argued that the juvenile court erred
by denying her notion to sequester w tnesses and by denying her
vari ous evidentiary objections because it erroneously concl uded t hat
the Maryl and Rul es of Evidence, including Rule 5-615 (sequestration
of wtnesses), Rule 5-401 (relevancy), and 5-801 through 5-806
(hearsay and exceptions) did not strictly apply to the proceeding.
The Departnent responded that the juvenile court properly reasoned
that permanency plan review hearings are dispositional in nature,
maki ng application of the Rules of Evidence discretionary; and that
the court did not abuse its discretion in denying the sequestration
request and in its other evidentiary rulings.

Hel d: Affirmed. I n permanency plan review hearing, under
section 3-823 of the Courts and Judicial Proceedings Article, the
juvenile court has discretion not to strictly apply the Rules of
Evi dence. The hearing is in the nature of a disposition hearing,
and not an adj udi catory hearing, in which the Rul es of Evidence nust
be strictly appli ed.

In re Ashley E., Laione D., Matthew B. and Gregory B.-g.. No. 1907,
Septenber Term 2003, filed July 20, 2004. Opi nion by Eyler,
Deborah S., J.

* k%
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| NSURANCE — UNI NSURED/ UNDERI NSURED MOTORI ST BENEFI TS:

Facts: This case stens froma two-car accident that occurred
on February 12, 1998, on Route 1 near Chadds Ford Township in
Del aware County, Pennsylvani a. A vehicle driven by Edgar Leroy
Lews, Jr., a Pennsylvania notorist, struck the rear of a vehicle
driven by Mark Kurtz and owned by appel |l ants, Mark and Theresa Kurtz
(“the Kurtzes”).

The vehicle driven by M. Lewis was insured by Allstate
| ndemmi ty Conpany under a $25,000.00 single linmt liability policy
(“the Allstate policy”). The Kurtzes’ vehicle was insured by
appel l ee, Erie Insurance Conpany (“Erie”), under a policy wth
$100, 000. 00 per person and $300,000.00 per occurrence limts for
both liability coverage and UM coverage (“the policy”).

One nont h after the accident, appellant Mark Kurtz nmade a cl ai m
for benefits against Erie. Four nonths |later, the Kurtzes inforned
Erie by letter that there m ght exi st an underinsured notorist claim
in light of M. Kurtz's injuries and |osses. Erie eventually
acknow edged recei pt of this |letter and, by return |etter, requested
that the Kurtzes informErie of the status of their underlying claim
agai nst All state.

I n January 2001, the Kurtzes, by counsel, sent a letter to Erie
confirm ng a conversation that counsel had with a cl ai madjuster for
Erie. The letter includes a reference to Erie’s having orally
wai ved its rights to subrogation, and allow ng the Kurtzes to sign
a general release “in the event we are able to settle with Allstate
| nsurance Conpany.”

The Kurtzes thereafter negotiated a settlenment with Allstate.
All state agreed to pay the Kurtzes $23,500.00 in exchange for a
rel ease of all liability against the alleged tortfeasors.

The Kurtzes sent photocopies of the signed rel ease and of the
$23,500. 00 check to Erie. Four nonths later, Erie declined by
letter to pay the Kurtzes UM benefits, explaining that it did “not
feel the wvalue of [M. Kurtz's] case exceeds the limt of
$25, 000. 00, which is the policy Iimt coverage with the underlying
carrier, Alstate Insurance Conpany.”

This led the Kurtzes to file a two-count conplaint in the
Circuit Court for Harford County, alleging that Erie had breached
the UM coverage provision of its policy, and that Erie interfered
with the Kurtzes’ marital relationship. They sought $125,000.00 in
damages.
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Erie answered, setting forth several affirmative defenses.
Erie also filed a notion for sunmmary judgnent, arguing that the
Kurtzes were not entitled to UMbenefits because the All state policy
had not been exhausted by paynent of its limts, and Erie did not
give witten consent to the Kurtzes to settle their claim against
Al l state.

The Kurtzes filed an opposition and the natter came on for a
heari ng. The court granted summary judgnent in favor of Erie,
concluding that Erie had no obligation to pay the Kurtzes under the
ternms of their insurance policy because they had failed to adhere to
the terns of the policy by not exhausting all other insurance
cover age.

Held: Affirnmed. Section 19-509(g) of the lInsurance Article
est abl i shes t he limt of liability of a carrier of
uni nsur ed/ underi nsured (UM benefits. The section authorizes a UM
carrier to require an insured who has been injured by an
uni nsured/underinsured notorist to “exhaust” the limts of the
tortfeasor’'s liability policy, which neans the insured nust have
been paid the full anount of the tortfeasor’s policy; paynment of
anything less than that entitles the UM carrier to deny the
insured’s claimfor UM benefits.

Kurtz v. Erie lInsurance Exchange, No. 1879, Septenber Term 2002,
filed June 1, 2004. Opinion by Barbera, J.

* k%

LAW ENFORCEMENT OFFI CERS BILL OF RIGHTS ("LEOBR') - DEFIN TION COF
LAW ENFORCEMENT OFFI CER - OFFI CER “I N A PROBATI ONARY STATUS”:

A police officer enployee of a Departnent of the State Police, who
was Wi thin statutory 24 nonth probationary status, was an officer in
a probationary status for purposes of the definition of |[|aw
enforcenment officer under the LEOBR, and therefore was not covered
by that |aw. The fact that the officer held a pernmanent
certification fromthe Maryland Police Training Conm ssion did not
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mean that he could not be in a probationary status, under the
operative LEOBR definition.

Facts: Upon graduation fromthe Prince George’s County Police
Muni ci pal Acadeny, in Decenber 1997, Andrew A. Mbhan was hired as a
police officer by the Town of Ednonston. He was issued a
“provisional certification” card by the Mryland Police Training
Comm ssion (“MPTC’). In Septenber 1998, Mhan joined the Town of
Cheverly Police Departnent, and was issued a “pernmanent
certification” card by the MPTC

On January 7, 2002, he left the Town of Cheverly Police
Depart nent, upon bei ng appointed by the State Police to the position
of “Trooper Candidate.” Two days later, he signed a witten
“Agreenment” with the State Police setting forth the terms of his
enpl oynment, which included a 24-nonth probationary peri od.

On July 30, 2003, still during his 24-nonth probationary
period, Mhan was charged with violating rules, policies, and
procedures of the State Police. He responded by demandi ng a hearing
and invoking other procedural protections of the LEOBR He was
informed by the State Police Adm nistration that the disciplinary
matters were not covered by the LEOBR because he still was a
probati onary police enployee. Mohan then brought an action for
i njunctive and declaratory relief.

Hel d: Judgnent affirned. A police officer enployee of the
Departnent of State Police, who is within the statutory 24-nonth
probationary period, is an officer “in a probationary status” for
pur poses of the definition of a |law enforcenent officer under the
LEOBR, and therefore is not covered by that |aw The Court
concluded that the fact that Mhan held a permanent certification
fromthe MPTC did not nean that he could not be “in a probationary
status,” under the operative LEOBR definition.

Mohan v. Norris, No. 1634, Septenber Term 2003, filed July 16, 2004.
Opi nion by Eyler, Deborah S., J.

* % %
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MARYLAND PUBLI C | NFORMVATI ON ACT - PERSONNEL RECORDS - DI SCLOSURE OF
POLI CE OFFI CER' S PERSONNEL RECORDS I N CRI M NAL CASE

Facts: On June 12, 2003, the Circuit Court for Baltinore Gty
hel d a hearing in which the State asked the court to order that the
co-defendants in a crimnal trial not be permtted to i nquire about
an Internal Affairs Dvision (“lIAD") Investigation concerning
Baltinmore Police Detective Mchael Dressel during Detective
Dressel’s exam nation. That investigation involved allegations of
di shonesty unrelated to the defendants’ case.

Counsel for one of the co-defendants opposed the notion and
served, pursuant to Maryl and Rul es 4-264 and 265, a subpoena duces
tecum (“the subpoena”) upon the Baltinore City Police Departnent for
the production of all IADfiles relating to Detective Dressel. The
State nmoved to quash the subpoena. The court initially denied the
State’s notion and ordered the production and disclosure of |AD
files regarding allegations of Detective Dressel’s dishonesty and
any docunents containing sustained findings of m sconduct.

After further argunent, the court clarified its ruling and
ordered the disclosure of “any statenent nmade by a Baltinore City
police officer that Detective Dressel engaged in dishonesty in a now
conpleted investigation in which [Detective] Dressel has been
exonerated . . . .” Still later, inits witten order, the court
ordered access to IADfil es containing any statenent nade by a naned
police witness that [Detective Dressel] engaged [in dishonesty] in
t he past.

The State appeal ed fromthat order.

Hel d: Reversed. The court failed to enpl oy proper procedure for
ordering the di scovery of personnel records made confidential by the
Maryl and Public Information Act (“MPIA’), MI. Code (1984, 1999 Repl.
Vol ., 2003 Supp.), 8 10-616 of the State Governnent Article (“SG’).

When seeking discovery of confidential docunments in a crimna
case, the burden is on the party seeking discovery to show a need
for disclosure and that such disclosure will assist the party’'s
case. |If that burden is net, the court should conduct a two-step in
camera revi ew of those records. First, the court should reviewthe
records in camera to determne for itself whether those docunents
are relevant. Thereafter, any non-relevant records should be
seal ed. The court should then conduct a second in camera review of
t hose rel evant records that may be di scoverabl e with counsel present
as officers of the court.

Baltinore City Polive Departnent v. State, No. 909, Sept. Term
2003, fil ed Septenber 2, 2004. Opinion by Barbera, J.

* k% *
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REAL PROPERTY- MARYLAND CONTRACT LIEN ACT- FORECLOSURE- EXCEPTI ONS

REAL PROPERTY- CONDOM NI UM & COVMON | NTEREST ASSOCI ATI ONS

REAL PROPERTY- FORECLOSURE- | NTEREST RATES

REAP PROPERTY- FORECLOSURE- ATTORNEYS' FEES

Facts: Clifford A Brooks, appellee, owmns a condom niumunit in
G eenbriar Phase One. Appellant is Geenbriar Condom ni um Phase I,
Council of Unit Owers, Inc., (“Council™). Council sought to
forecl ose on Brooks’s condom ni umunit because Brooks had failed to
pay his nonthly condom nium charges. A statenment of indebtedness
for $3,745 was filed with the courtand a |lien established. Frank
Em g, Council’s attorney, was appointed trustee for the sale of the
unit. The unit was sold to Council for $2,500, but that sale was
| ater invalidated because the sale price shocked the consci ence of
the court.

Brooks tendered a cashier’s check to Emig in the amount of
$3,411 in full satisfaction of the underlying liens. When Enm g
returned the check, Brooks requested a clarification of the anount
due. Before he received a response, Brooks cal cul ated that he owed
an additional $162.89. Council, however, filed a supplenental
statenment of indebtedness, indicating that Brooks owed $31, 114. 64.
Brooks deenmed it “fruitless” to send a check in the anpount of
$162.89. A second foreclosure sale was held on January 15, 1999,
where Council again purchased the unit for $21,600. Brooks filed
exceptions to the sale.

The circuit court held a hearing on the exceptions and
determ ned that Brooks had lawmfully attenpted to redeemthe property
when it tendered $3,411 to Emig. Thus, the court invalidated the
sale. Furthernore, it determ ned that Brooks owed Council $3,411
plus six percent interest as of May 10, 1996. Because Brooks had
already deposited $3,411 with the court’s registry, only the
i nterest was outstandi ng.

Thereafter, Brooks filed a notion for attorneys’ fee and costs
pursuant to a provision in the honeowner’s declaration (“GCA
Decl aration”) that provided that the prevailing party is entitled to
recover costs and reasonable attorneys fees. The circuit court
granted Brooks’s notion for attorneys’ fees for his involvenent in
t he proceedings after Decenber 17, 1997, for the percentage of the
established lien paid to the overall conmunity association, (“GCA”").

Hel d: Vacated in part and affirmed in part. The circuit court
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properly invalidated the January 15, 1999 forecl osure, finding that
Brooks had attenpted in good faith to exercise his right of
redenpti on when he tendered $3,411 to satisfy the lien for the
unpai d and accel erated 1995 and 1996 assessnents to Council and that
Council had wongly refused to accept this tender. Thereafter,
Council indicated that it was unwilling to accept any anount | ess
than $31, 114. 64. This was sufficient to support a finding that
tendering the additional $162.898, which Brooks had cal cul ated was
due since the last sale, would be a futile gesture.

The circuit court determ ned that Brooks owed interest in the
amount of 6%on the unpai d assessnents. The unit was subject to two
sets of governing docunents: one attributable to the overarching
community association, GCA, and the other attributable to Council.
These docunents assign different interest rates due on unpaid
assessnments: the GCA docunents assign an 18% interest rate and the
Counci | docunents assign a 6%interest rate. On remand, 6%i nterest
shoul d be applied to that portion of the debt attributable to GCA
assessnments, and 18%interest to the portion attributable to Counci
assessnents.

The circuit court granted Brooks a percentage of his reasonabl e
attorneys’ fees for work after Decenber 17, 1997, based on the
percentage  of assessnments collected that repr esent GCA' s
assessnments. In making its decision, the court relied on a
prevailing party provision |located in the GCA Declaration. The
circuit court erred because attorneys’ fees under a prevailing party
provi si on shoul d not be awarded based on success in discrete parts
of the proceeding but, rather, on the proceeding as a whole. In
this case, the purpose of the proceeding was the collection of
unpai d assessnents al |l eged to be due.

G eenbriar Condom nium Phase |, Council of Unit Omers, Inc. V.
Brooks, No. 1884, Septenber Term 2002, filed Septenber 2, 2004.
Opi ni on by Kenney, J.
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-50-



W TNESSES - PATIENT - PSYCHOLOG ST PRI VI LEGE - WAI VER OR ASSERTI ON
BY CH LD - PARENT'S ABILITY TO WAIVE OR ASSERT - CONFLICT OF
| NTEREST

Facts: Duane and Renee MCormack filed a personal injury
| awsuit against the Baltinore County Board of Education (“the
Board”) on behal f of thensel ves and their mnor child Ryan when Ryan
was injured in a school bus accident. After the Board admtted
liability, atrial was held on the i ssue of damages. The M Cor macks
sought to introduce the testinony of a psychol ogi st that had treated
Ryan and Ryan’s psychol ogi cal and psychiatric records. The Board
noved in limne to exclude the evidence, and the circuit court
granted that notion concluding that Ryan’s parents could not waive
hi s patient-psychol ogi st privilege under Ml. Code (1974, 2002 Repl
Vol .), 8 9-109 of the Courts and Judicial Proceedings Article.

Hel d: Vacated and remanded. The circuit court erred i n hol ding
t hat the McCormacks coul d not waive Ryan’s privilege w thout first
making a finding as to whether their interests were in conflict with

Ryan’s. If the court determned such a conflict existed, the
appoi ntment of an independent guardian to assert or waive Ryan’s
privilege would be required. If no such conflict existed, the

McCor macks, as Ryan’s parents and previously appointed guardi ans,
could waive or assert his privilege. This case differs from cases
that have arisen in the child custody context where a patent
conflict of interest exists between the parents and the child.

Duane McCornmack, as parent and next of friend of Ryan M Cornack et
al. v. Board of Education of Baltinore County, No. 1329, Septenber
Term 2003, filed Sept. 2, 2004. Opinion by Krauser, J.

* k% %
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ATTORNEY DISCIPLINE

By an Order of the Court of Appeals of Maryland dated August
31, 2004, the following attorney has been indefinitely suspended,
effective immediately, from the further practice of law in this
St at e:

MELI SSA MOYER ADAMS
*

By an Order of the Court of Appeals of Maryl and dated Sept enber
20, 2004, the follow ng attorney has been indefinitely suspended by
consent, fromthe further practice of lawin this State:

JENNI FER L. BEACH
*

By an Order of the Court of Appeals of Maryl and dated Sept enber
22, 2004, the follow ng attorney has been di sbarred by consent, from
the further practice of lawin this State:

JUDI TH LENORE FI TZGERALD
*
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