AMICUS CURIARUM

ISSUE 8 AUGUST 2004
A PUBLICATION OF THE OFFICE OF THE STATE REPORTER
Table of Contents
COURT OF APPEALS
Administrative Law
Exhaustion of Administrative Remedies
Arroyo v. Board of Education ... .. .. ... ... 3
Criminal Law
Confession
State v. Tolbert . . . . 5
Evidence
Collateral Source Evidence
Haischer v. CSX Transportation .. ... ... ... .. . ... . ... .. 6
Family Law
Proper Party to CINA Petition
In Re: Thomas H. . . . e e e e e e e e e e e e e 8
Health Law
Medicaid
Oak Crest v. Murphy . . . . e e e 9
Insurance
Duty to Defend
Walk v. Hartford Casualty . ... ... .. . . .. . e 10
COURT OF SPECIAL APPEALS
Civil Procedure
Judicial Estoppel
Middlebrook Tech v. Moore . . . . . . . . . e 13
Criminal Law
Defendant’s Paymnet of DNA Expert’s Fees
Moore v. State . . . . e e e e e e e e 15
Hearsay Evidence
Thompson v. State . . . . .. e 16
Search Warrants
Ferguson v. State . . . . . . . e e 18

361 ROWE BOULEVARD, ANNAPOLIS, MARYLAND 21403 410-260-1501



Family Law

Divorce

Dave v. Steinmuller . . . . . . e e 19
Paternity

Wiggins V. GriNer . . . . . e e e e e e e 20

Pre-Nuptial Agreements
Cannon V. Cannon . . i vt i e s e e e e e e e e e e e e e e e e e 21

Fireman’s Rule
Distinguishing Tucker v. Shoemake

Swaroop V. Hart . . e e e e e e e e 24
Torts
Employer Liability for Negligence of Independent Contractor
Wajer v. BG&E . . . . . e e e e 25
False Imprisonment
Hines v. French . . . . . . . e e e e 26
ATTORNEY DISCIPLINE . . . . . . . e e e e e e e e e 28

JUDICIAL APPOINTMENTS . .. . . . . e e i s 30



COURT OF APPEAILS

ADM NI STRATI VE LAW - EXHAUSTI ON OF ADM NI STRATI VE REMEDI ES - WWHERE
THE ADM NI STRATI VE REMEDY |S PRI MARY, FINAL DECI SI ON OF THE STATE
BOARD OF EDUCATI ON UPHOLDI NG GUI DANCE COUNSELOR S TERM NATI ON WAS
THE FINAL DECI SION OF THE ADM NI STRATI VE BODY AND CONSTI TUTED AN
EXHAUSTI ON OF GUI DANCE COUNSELOR' S ADM NI STRATI VE REMEDI ES. AT NO
LATER THAN THI S PONT IN TIME THE STATUTE OF LI M TATI ONS BEGAN TO
RUN ON ANY SEPARATE ACTION I N TORT CONCERNI NG THE TERM NATI ON.

Facts: Robert Arroyo was enpl oyed as a gui dance counsel or at
a high school in Colunbia, Maryland. On May 11, 1995, Arroyo was
involved in a physical altercation with a teacher at the high
school. As aresult of the injuries that he suffered, Arroyo did
not return to work for the remai nder of the school year

During the sumrer of 1995, Arroyo was transferred to anot her
hi gh school in Howard County. Allegedly still traumatized by the
physical altercation that previous My, Arroyo did not report to
work at the high school in August 1995 and continued to renain
absent fromwork even after an independent nedical exam nation of
Arroyo was conducted at the behest of the Howard County Public
School System (“HCPSS’) with the exam ner concl udi ng that there was
no medi cal basis for Arroyo to renmain absent from work.

In a letter dated March 22, 1996, the superintendent of HCPSS
informed Arroyo that if he did not report to work by April 1, 1996,
or obtain an approved | eave of absence, he would recommend to the
Board of Education of Howard County (“County Board”) that Arroyo be
term nated for neglecting his professional duties. After Arroyo
failed to return to work on April 1, 1996, or, in the alternative,
obt ai n an approved | eave of absence, the superintendent recomended
to the County Board that Arroyo be term nated.

Following an evidentiary hearing conducted by the County
Board’s hearing exam ner, the County Board adopted the hearing
exam ner’s recommendation that Arroyo be terminated and issued a
deci si on, dated January 31, 1997, that stated that Arroyo was to be
termnated for “wllful neglect of duty” and “insubordination.”
Arroyo then appealed this decision to the Maryland State Board of
Education (“State Board”), which assigned the natter to an
adm nistrative law judge (ALJ). After conducting a de novo
hearing, the ALJ recommended that Arroyo be termnated and the
St at e Board adopted this reconmendation inits “opinion,” dated May
28, 1998, that concluded that Arroyo was lawfully term nated for
“W llful neglect of duty.”



Arroyo then sought judicial review of the State Board' s
decision in the Crcuit Court for Howard County. After a hearing,
the Circuit Court, on April 8, 1999, affirmed the administrative
decision of the State Board. Arroyo then filed an appeal to the
Court of Special Appeals. On June 14, 2000, the internediate
appel late court affirnmed the judgnment of the Circuit Court.

On February 8, 2002, Arroyo filed a separate civil conplaint
agai nst both the County Board and Howard County, Maryl and, all eging
that he was wongfully termnated from his enpl oynent because of
his action of filing a workers’ conpensation claim The County
Board noved for summary judgnent, contending that Arroyo’s claim
was barred by the statute of limtations. On May 5, 2003, the
Crcuit Court for Howard County issued a nenorandum opini on and
order granting the County Board’s notion for sunmary judgnent.
Arroyo then filed an appeal to the Court of Special Appeals. On
February 2, 2004, prior to consideration by the Court of Special
Appeal s, the Court of Appeals issued a Wit of Certiorari.

Hel d: Af firmed. The Court of Appeals held that the
Education Article of the Maryl and Code was neant to give boards of
education primary jurisdiction to hear conplaints brought by
aggri eved educati onal enpl oyees all eging wongful term nation and
that the State Board’'s May 28, 1998 decision affirmng Arroyo’s
termnation fromhis enploynment with HCPSS was the final decision
of an adm ni strative body and constituted an exhausti on of Arroyo’s
adm nistrative renedies. At this point Arroyo was free to have
pursued his separate action in tort alleging wongful termnation
and could have filed it even sooner subject to the separate action
bei ng stayed during the adm ni strative proceedi ngs. Because Arroyo
did not file his claimwthin three years of My 28, 1998, the
point in time when the final admnistrative decision was nade
regarding his termnation, his separate civil claimwas barred by
the statute of limtations.

Robert Arroyo v. Board of Education for Howard County. No. 114,
Septenber Term 2003, filed June 10, 2004. Opinion by Cathell, J.
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CRIM NAL LAW — CONFESSI ONS — DECLARATI ONS BY ACCUSED — MTRANDA
WARNI NGS — STATEMENTS MADE BY A SUSPECT ARE NOT | NADM SSIBLE I N
EVI DENCE MERELY BECAUSE POLI CE DI D NOT REPEAT PROPERLY ADM NI STERED
MIRANDA WARNI NGS PREVI OQUSLY G VEN TO A SUSPECT VWHEN HE OR SHE WAS
NOT | N CUSTQDY.

Facts: Appellee, Terrence Tolbert, was indicted for the
of fenses of first degree nurder, arnmed car jacking, arned robbery
and other related offenses. The Circuit Court for Anne Arunde
County granted his notion to suppress his incul patory statenents on
the grounds that although the police properly advised himof his
rights under Miranda v. Arizona, 384 U.S. 436 (1996), before he was
in custody, they failed to re-advise himof those rights when his
status changed fromnon-custodi al to custodial. The State appeal ed
pursuant to Ml. Code (1973, 2003 Repl. Vol., 2003 Cum Supp.) 8 12-
302(c)(3) (i) of the Courts and Judicial Proceedings Article. The
Court of Appeals issued an i nmedi ate per curiumOrder reversing the
Order of the Circuit Court and remanded the case for trial. An
opi nion giving the reasons for that Order followed.

Straughan Lee Giffin, a resident of Annapolis was shot and
killed in fromof his hone on Septenber 19, 2002. Tol bert becane
a suspect and voluntarily net with the police to discuss a nurder;
he denied any involvenent in the nurder. Tolbert submtted to a
pol ygraph exam nation and went to the Maryland State Police
Barracks for that purpose. The police explained the procedure to
Tol bert and al so advi sed hi mof his Miranda rights. Tol bert wai ved
those rights and signed a formindicating his waiver. During the
test, Tol bert showed signs of deception and his status changed from
non-custodial to custodial. He then made several incrimnatory
st at enent s.

The Circuit Court granted Tol bert’s notion to suppress nost of
his statenments on the grounds that the police should have repeated
t he Miranda warni ngs when his status changed. The court also held
that, under the totality of the circunstances, appellee s second
and third statements were involuntary.

The State noted a tinely appeal to the Court of Special
Appeal s. The Court of Appeals granted certiorari onits initiative
prior to consideration by the Court of Special Appeals.

Hel d: Reversed and renmanded for trial. The Court held that
the police were not required to re-advise appellee of his Miranda
rights once he was i n custody. The Court noted that it appears to
be t he al nost unani nous viewin this country, with the exception of
West Virginia, that early, non-custodial Miranda warnings nay be
effective and that re-warnings are not ipso facto required when
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formal custody attaches. The Court pointed out that when “custody”
attaches and when non-custodial questioning becones “custodial
interrogation” is not always easily discernible by the police and
that the question should be answered by a consideration of the
totality of the circunstances as to whether the defendant, wth
full know edge of his or her legal rights, knowingly and
intentionally relinquished those rights.

The Court held that the Miranda warnings given prior to the
pol ygraph were sufficiently proximate in tine and place to
custodi al status to informappellee of his privilege against self-
incrimnation, which Miranda was designed to protect. The Court
observed that only two hours elapsed between the tinme appellee
signed a Miranda waiver form and the tinme he nade his second
st at enent . He made his third statenment only about a half hour
| ater. Appellee was continuously in the conpany of the police, his
statenents were substantially the sanme, and his deneanor renai ned
calm and quiet the whole tine. The Court found no evidence to
suggest that the effectiveness of the early Miranda warni ngs was
di mi ni shed or that appellee was unaware of his rights.

The Court also held that, wunder the totality of the
circunstances, all of appellee’s statenments were voluntary.
Accepting the Grcuit Court’s findings that there was no evi dence
of coercive police tactics, the Court observed that the Circuit
Court’s ruling was based essentially on the failure of the police
to re-advi se appellee of his Miranda rights once custody attached.
The Court concluded that when that factor is not considered, there
is absolutely no basis for finding that appellee’'s statenents were
i nvoluntary.

State of Maryland v. Terrence Tolbert, No. 83, Septenber Term
2003, filed June 8, 2004. Opinion by Raker, J.

* k%

EVI DENCE - COLLATERAL SOURCE EVIDENCE IN ACTI ON UNDER FEDERAL
BA LER | NSPECTI ON ACT.




Fact s: On March 1, 2000, Francis Hai scher was working as a
| oconotive engineer for CSX Transportation, Inc., (CSX) when he
sustained an injury after hitting his shoul der on t he back cover of
a Head of Train Device (HID), which had fallen open after the
screws hol ding the HTD door cl osed had cone | oose.

Hai scher filed suit under the Federal Enployer’s Liability Act
(FELA) and the Boiler Inspection Act (BIA) alleging that (1) the
HTD device, and therefore, the |oconotive, was defective, (2) he
had no know edge of its defective condition, (3) he relied on
information fromothers as to whether the | oconotive was free from
defective conditions or hazards, and (4) CSX shoul d have known t hat
t he | oconotive was unsafe due to the defective condition of the HTD
devi ce door. Prior to the commencenent of voir dire, Haischer
wi t hdrew his FELA cl ai mand proceeded solely on the BIAclaim At
trial, Haischer noved to preclude CSX fromoffering evidence of his
receipt of Railroad Retirenent disability benefits in order to
prove malingering. The trial court agreed and precluded CSX from
admtting the collateral source evidence. CSX asserted that
Hai scher, through his own and expert testinony, and by Hai scher’s
counsel ' s openi ng statenent, “opened the door” for the adm ssi on of
coll ateral source evidence. The Court of Special Appeals affirned
the trial court’s judgnment as to liability, but concluded that the
Crcuit Court had erred in precluding collateral source evidence
of fered by CSX. The Court of Appeals granted cross-petitions for

certiorari.

Hel d: Reversed. As a matter of State |law, evidence of a
plaintiff’s receipt of Railroad Retirenent benefits is ordinarily
i nadm ssible to show possible malingering on the part of the
plaintiff. Under the FELA and BIA, there are certain limted
exceptions to the inadmssibility of collateral source evidence.
One exception is that if the plaintiff clains, in argunent or
t hrough the introduction of evidence, that he/she is in financial
di stress due to the injury arising fromthe railroad s negligence
or violation of the BIA and has no other sufficient source of
income, evidence that the plaintiff is receiving Railroad
Retirement benefits is admissible to rebut that claim In this
case, Haischer’'s counsel’s opening statenment and Haischer’s
testi nony that he woul d be unabl e to earn a wage conparabl e to t hat
earned as a railroad engi neer, that he would, within a year or two,
i ncur a cost of $6,000 to replace the health i nsurance supplied by
CSX, that he had planned to work until 65 in order to be able to
afford to send his son to college, and that he would be unable to
maintain his honme wthout enploying others to do the kind of
mai nt enance and repairs that he used to do, does not justify the
adm ssion of the collateral source evidence.




Francis L. Haischer v. CSX Transportation, Inc., No. 57, Septenber
Term 2003, filed May 7, 2004. Opinion by WIner, J.

* k%

FAM LY LAW PROPER PARTY TO CI NA PETITI ON PATERNITY

Facts: In 2002 the Anne Arundel County Departnment of Soci al
Services (DSS) filed a CINA petition on behalf of Thomas H.,
alleging that the appellant, Robert S., had sexually and
physi cal |y abused the child. Robert had previously been decl ared
Thomas’ s father by a consent order issued after a 1995 paternity
action. That consent order had never been nodified. During the 2002
CI NA hearings, the child s nother indicated that another man, Roy,
was Thomas’s fat her. On that testinony, the master reconmended
that the parents undergo paternity testing, to which Robert filed
exceptions. Meanwhile, the DSS conducted paternity testing with
Roy, and those tests reveal ed a 99.99%probability that Roy was the
f at her. DSS then filed notions to have Roy declared Thomas’s
father, add himas a party to the CINA petition, renove Robert as
a parent and party, and to stri ke Robert’s exceptions on the ground
that he was not a father and therefore not a proper party. In
Novenber 2002, the court entered an order declaring, anong other
t hi ngs, that Robert, pursuant to Maryl and Code, Courts & Jud. Proc.
83-801(u)(1),(t), was not the natural parent of Thomas under CI NA
law and therefore not a proper party to the proceeding. In
Decenber, 2002, Robert appealed from that order, but proceedings
continued inthe Circuit Court. Robert noved to intervene and stay
the proceedings, but that notion was denied. After further
heari ngs, the naster recomended Thormas be decl ared a CI NA. Robert
di d nothing to pursue an appeal, but filed exceptions to the deni al
of the notion to intervene. The GCircuit Court then granted
perm ssive intervention and remanded to the naster. On renmand, the
master term nated the intervention because Robert was no | onger
seeki ng i medi at e custody of Thomas. The master agai n reconmended
declaring Thomas a CINA. I n Cctober, 2003, the master’s findings
were ratified and an order was signed declaring Thomas a CINA.  No
appeal was taken fromthat order



Hel d: Appeal dism ssed. Appel lant failed to perfect the
Decenber 2002 appeal as the transcripts were not tinely ordered
pursuant to Rule 8-411 and the record was not tinely transmtted
pursuant to Rules 8-202 and 8-412. That appeal was the only one
before the court. No appeal was taken fromthe COctober 2003 order
declaring the child a CINA, and that order is now consi dered final.

In Re: Thomas H., No. 92, Septenber Term 2003, filed May 10, 2004.
Qpi ni on by WI ner, J.

* k%

HEALTH LAW - MEDICAID - MEDICAID CERTIFIED NURSING FACILITY IN A
“CONTI NUING CARE RETI REMENT COVMUNI TY” MJST ADHERE TO MEDI CAlI D
NURSI NG HOVE RESI DENT PROTECTI ONS OF 8§19- 345 OF THE HEALTH GENERAL
ARTI CLE OF THE ANNOTATED CODE OF MARYLAND.

Facts: In Novenber, 2001, Sherwood and Ruth Mirphy (“the
Mur phys”) were accepted into OGak Crest Village, a continuing care
retirenment community (CCRC). Ruth, then 81, was approved for an
I ndependent |iving apartnment whil e Sherwood, then 94, was admtted
directly into QGak Crest’s nursing hone. That nursing hone
participated in Medicaid, a federal-state sponsored |owincone
heal t h care program

To gain adm ssion, the Mirphys prom sed the CCRC that they
woul d not, without the perm ssion of OGak Crest, alienate their
assets so as to reduce their net wealth to a | evel belowthe CCRC s
financial adm ssion standards. Shortly after Sherwood noved into
the nursing facility, Ruth Murphy consolidated the couple s joint
financial resources and purchased annuities for her own benefit.
Sherwood subsequently was accepted into the Medi caid program Upon
| earning of this Oak Crest sued Sherwood for breach of contract.

On Sherwood’ s notion for sunmary judgnment, the Circuit Court
for Baltinore County found the anti-alienation clause of the Gak
Crest Residence and Care Agreenent to be in violation of the
Medi cai d nursing hone resident protections of both 819-345(b) of
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the Heal t h-General Article and COVAR 10.07.09.05B(4). The Court of
Appeal s subsequently granted certiorari.

Held: Affirmed. A Medicaid certified nursing facility
operating as part of a CCRCis subject to the nursing hone resident
Medi caid protections of 819-345(b), which preclude a nur si ng
facility adm ssion contract from requiring a resident, as a
condition of his stay, to pay as a private pay resident when he is
eligible to participate in the Medicaid program The effect of the
anti-alienation provisioninthis CCRC contract is to preclude the
nursing home resident from taking lawful steps to qualify for
Medi cai d benefits, thereby forcing himto continue as a private pay
resident when he mght otherwwse be lawully eligible to
participate in Medicaid. This effectively violates 819-345(b).

Gak Crest Village, Inc. v. Sherwood R Mirphy, No. 27, Septenber
Term 2003, filed February 9, 2004. Qpinion by WIner, J.

* k%

| NSURANCE — DUTY TO DEFEND — EXTRINSI C EVI DENCE — ADVERTI SI NG
| NJURY —TRIAL COURT PROPERLY GRANTED SUMVARY JUDGVENT TO | NSURER
ON GROUNDS THAT I NSURER DI D NOT HAVE DUTY TO DEFEND. ALLEGATI ONS
IN COVPLAINT AND EXTRINSIC EVIDENCE THAT [|INSURED SOLICI TED
COWETITOR S CLIENTS AND USED COVPETITOR' S CONFI DENTI AL AND
PROPRI ETARY | NFORMATI ON, | NCLUDI NG BUSI NESS AND MARKETI NG PLANS,
DD NOT DEMONSTRATE POTENTIALITY OF COVERAGE UNDER " ADVERTI SI NG
| NJURY” PROVISION OF INSURED' S POLICY, AND THUS DI D NOT TRI GGER
I NSURER S DUTY TO DEFEND, VWHERE THE POLI CY DEFI NED “ ADVERTI SI NG
INJURY” AS INJURY ARISING OQJT OF “[C] OPYING IN YOUR
. ADVERTI SEMENT, ' A PERSON S OR ORGANI ZATI ON' S * ADVERTI SI NG | DEA’ OR
STYLE OF ‘ ADVERTI SEMENT. ' ”

Facts: Appellant R chard Walk filed suit against Hartford
Casualty Insurance Conpany alleging that Hartford breached its
policy obligation by refusing to defend Walk in a lawsuit filed
agai nst hi mby his former enpl oyee, Victor O Schinnerer & Conpany,
Inc. While enployed by Schinnerer, Wlk signed several non-
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solicitation agreenents and a severance agreenent in which he
prom sed to safeguard the conpany’ s confidential and proprietary
information and refrain fromsoliciting the conpany’s clients for
a period of tinme fromthe date of term nation of enploynent. After
| eaving his enploynent with Schinnerer, Wal k becane the CEO and
President of |IBSC East, the East coast narketing arm and new
busi ness devel opnent coordinator for IBSC, Inc., a California

corporation which, Iike Schinnerer, underwites liability insurance
for professionals. |In the underlying | awsuit, Schinnerer alleged
that Walk solicited Schinnerer’s clients for IBSC s real estate
errors and omssions liability insurance program and used

Schinnerer’s confidential and proprietary information, including
its business and marketing plans. The conplaint alleged that Wal k
breached the non-solicitation and severance agreenents, violated
the Maryland Uniform Trade Secrets Act, breached his fiduciary
duty, and engaged in fraud.

Wal k was insured under a business insurance policy issued to
I BSC East by Hartford. Under the Policy, Hartford agreed to
i ndemni fy and defend its insured because of “advertising injury”
and to defend any suit seeking such danmages. An *“adverti sing
injury,” as defined by the Policy, included “[c]opying, in your
“advertisenment’, a person’s or organi zation’s ‘advertising idea or
style of ‘advertisenment.’” Hartford refused to defend Val k, finding
that none of the plaintiffs’ clains inplicated the “advertising
i njury” coverage of the Policy.

Wal k settled the underlying suit and then filed the instant
action against Hartford for breach of the Policy. The Gircuit
Court for Howard County granted sunmary judgnent in favor of
Hartford, <concluding that there was no potential that the
plaintiffs in the underlying suit had alleged an *“advertising
injury.” Walk noted an appeal to the Court of Special Appeals.
The Court of Appeals granted certiorari onits own notion prior to
consi deration by the Court of Special Appeals.

Hel d: Affirnmed. Hartford has a duty to defend its insured for
all clains that are potentially covered under the policy. Brohawn
v. Transamerica Ins. Co., 276 M. 396, 408, 347 A 2d 842, 850
(1975). If the conmplaint in the wunderlying suit neither
concl usi vel y establ i shes nor negates a potentiality of coverage, an
insured may establish potentiality of coverage through extrinsic
evi dence whi ch denonstrates “a reasonabl e potential that the issue
triggering coverage will be generated at trial.” Aetna v. Cochran,
337 M. 98, 112, 651 A 2d 859, 866 (1995). Finding that the
conplaint did not trigger a duty to defend, the court eval uated
extrinsic evidence which included Walk’s deposition testinony,
Schinnerer’s answers to interrogatories, and a settlenent demand
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| etter from Schi nnerer’s counsel .

The Court held that neither the conplaint nor the extrinsic
evidence showed that the wunderlying plaintiffs clainmed an
advertising injury because the plaintiffs never alleged that Walk
copied any of Schinnerer’s advertising ideas or styles in an
advertisenent. The court concluded that the crux of the underlying
all egations was Walk's alleged breach of the non-conpetition
agreenents and that Schinnerer, in its settlenment demand |etter
i nterrogatories, and di scovery, necessarily referred to adverti sing
activity by Walk to prove that he solicited the conpany’s clients.
The Court held that, even assumng Walk's actions could have
supported a claim of “advertising injury” by a hypothetical
plaintiff, the plaintiffs never asserted such a claimand there was
no reasonabl e potential that such a cl ai mwoul d have been generat ed
at trial. Hartford had no duty to defend WAl k because there was no
potentiality of coverage for an “advertising injury” as that term
was defined by the Policy.

Richard J. Walk v. Hartford Casualty |nsurance Conmpany, No. 110,
Sept enber Term 2003, filed June 16, 2004. Opinion by Raker, J.

* k%



COURT OF SPECIAL APPEALS

CVIL PROCEDURE - JUDI CI AL ESTOPPEL - WHEN APPL| CABLE. CONTRACT
| NTERPRETATI ON — LANDLORD AND TENANT LAW - TERM NATI ON OF LEASE
UNDER AUTOVATI C TERM NATION CLAUSE - WORDS OF CONTRACT TO BE
| NTERPRETED TO AVO D ABSURD RESULTS.

Facts: Optim El ectronics Corporation occupi ed prem ses under
a | ease agreenent with M ddl ebrook Tech, LLC , the appellant. The
| ease agreenment contained a “bankruptcy termi nation provision”
providing that the |ease would automatically term nate upon the
happeni ng of specific events having to do with the tenant becom ng
financially unstable. On Decenber 7, 1999, the appellee, Roger
Moore, president of Optim executed a witten *“Unconditional
Guaranty Agreenment” in which he personally guaranteed, to
M ddl ebr ook, paynent of all rent, and the observance and
performance of all the terns of the |ease. On Decenber 9, 1999,
Optimi s parent conpany, Trident, a British conpany, entered into a
| oan agreement with the Bank of Scotland (the BOS). Tri dent
pledged all of Optinms assets as security for the BOS |oan.
Eventual ly, Trident defaulted on the BOS | oan, and on August 30,
2001, it was forced into “admnistrative receivership” in the
Uni ted Ki ngdom

On February 8, 2002, upon the petition of Myore and other
Opti m enpl oyees, Opti mwas placed in involuntary bankruptcy under
Chapter 7 of the federal bankruptcy code. Thereafter, M ddl ebrook
filed a motion in the bankruptcy court for relief from the
automatic stay. It argued that the | ease ended on April 30, 2002,
was not renewed, and that Optimhad hel d-over its tenancy. It also
argued that even if the | ease was renewed, it was deened rejected
by the trustee, and t herefore M ddl ebrook was entitled to i medi ate
possession of the prem ses. The bankruptcy court entered an order
granting M ddl ebrook’ s notion, and stated that the | ease was deened
rej ected.

On February 4, 2003, in circuit court, M ddlebrook sued Moore
for breach of guaranty. M ddl ebrook all eged that Opti mrenewed t he
| ease but then breached by failing to pay rent, and that as
gaurantor, More was |iable. Mdore argued, inter alia, that the
| ease had automatically term nated before the renewal term by one
of two events. Either the |ease term nated when, by pledging its
assets as collateral for the BOS |loan to Trident, Optim nade an
assignnment of all or a substantial part of its property for the
benefit of its creditors or that the | ease term nated automatically
when the admnistrators were appoi nted. Moore countered that
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automatic termnation of the |ease neant the obligations he had
guar ant eed no | onger exi sted and that as such he was not |iable for
back rent.

On cross notions for sumary judgnment, the court ruled for
Moore, on the grounds of judicial estoppel, because M ddl ebr ook had
relied on the automatic termnation provision clause in the
bankruptcy proceeding, and therefore could not argue to the
contrary in the surety action.

Hel d: Reversed and renmanded for further proceedings not
inconsistent with the opinion of the Court of Special Appeals.
Judi ci al estoppel applies when a position advocated by a party in
an earlier matter is accepted by the court in that matter. Here,
t he bankruptcy court did not address the issue whether the Lease
was term nated pre-petition, |let alone accept that position. No
one actually raised the issue before the bankruptcy court, and
because it was not raised, the circuit court’s order, finding that
the trustee was deened to have rejected the Lease under the
bankruptcy code, inplicitly was at odds with a finding that the
Lease had term nated before the bankruptcy petition was filed. As
t he provi sion of the bankruptcy code allowing the trustee to reject
a |lease applies only to unexpired leases, if the |ease was
term nated before the bankruptcy petition was filed, it was an
expired | ease, and therefore woul d not have been deened rej ected by
t he Bankruptcy Court.

Furthernore, the court held that an “automatic term nation”
clause in a lease (or any limtation on a | easehold estate) that is
wholly for the benefit of one party cannot reasonably be
interpreted as self-executing, i.e., to result in an autonmatic
termnation of the | ease upon the happeni ng of a certain event even
when the party to be benefitted by the term nation cl ause does not
know t hat the event has happened and does not signify an intention
to termnate the | ease. Oherwi se, the party who is not neant to
benefit from the clause could take inproper advantage under it.
The court will not interpret the term nation clause in the |ease to
produce such an absurd result. Thus, the automatic termnation
cl ause intended to benefit M ddl ebrook by protecting its interest
indealing with a financially viable tenant did not cause the | ease
to termnate when Optim pledged its assets or when its parent
conmpany went into receivership in Geat Britain, events not known
to Mddlebrook, and in the absence of any signification by
M ddl ebrook of its intention that the | ease should end.

M ddl ebrook Tech, LLC v. Roger H_ Moore, No. 1104, Septenber Term
2003, filed May 7, 2004. Opinion by Eyler, Deborah S., J.

* k% %
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CRIM NAL LAW - DEFENDANT' S PAYMENT OF DNA EXPERT'S FEES - NMD.
ANNOTATED CODE, ART. 27, 8§88 2 AND 7(A): MD. ANNOTATED CODE, ART.
27A, 881, 3 AND 6(F): AKE v. OKLAHOMA, 470 U.S. 68 (1985): JOHNSON
v. STATE, 292 ND. 405 (1982): PUBLI C DEFENDER STATUTE; APPELLANT
VHO WAS REPRESENTED BY PRI VATELY RETAI NED COUNSEL COULD NOT REQUI RE
THAT OFFI CE OF PUBLI C DEFENDER PAY FOR DNA EXPERT TO TESTI FY VWHEN
DNA EXPERT HAD SUBM TTED TO APPELLANT A PRELI M NARY OPI NI ON
REGARDI NG TESTI NG METHODS USED BY STATE S DNA EXPERT ON BLOOD FOUND
ON | TEMS COLLECTED FROM THE SCENE OF THE CRI ME: | NDI GENCY SHOULD BE
DETERM NED BY THE PUBLI C DEFENDER AND ANCI LLARY SERVICES ARE
PROVI DED I N CONJUNCTI ON W TH REPRESENTATI ON BY THE OFFI CE CF THE
PUBLI C DEFENDER

Fact s: Frederi ck Janes More, appellant, was charged with
first degree murder in an indictnent filed on January 4, 2001, in
the Grcuit Court for Howard County. Appellant did not seek
representation through the Public Defender but retained private
counsel for his defense. On March 7, 2001, the State filed a
notice of its intention to introduce Deoxyribonucleic Acid (DNA)
profile evidence at trial. In response, appellant hired a DNA
expert, who provided himwith a prelimnary analysis of the State’s
DNA evi dence. Appellant’s expert, however, would not testify at
trial wthout additional paynent. Unable to provide further
funding for the expert, appellant filed a notion on Novenber 20,
2001, requesting that the Public Defender or Howard County provide
financial aid for the testinony of his DNA expert. Despite his
retention of private counsel, appellant clainmed he was indigent
al t hough he made no factual show ng of his indigency.

On January 14, 2002, a hearing was conducted regarding
appel lant’s request. The Public Defender stated that it was the
policy not to provide expert wtness funding for defendants
represented by private counsel. Also, the circuit court noted that
there was no funding in its budget to finance the testinony of
appel lant’s expert. Consequent |y, the trial court denied
appel lant’s notion, thereby refusing to supply funding fromits
budget and refusing to order the Public Defender to furnish expert
wi t ness fundi ng.

Held: Affirnmed. Under the Public Defender Statute, Maryland
Code (1957, Repl. 1997), art. 27A, “indigent” is defined as a
def endant unable to provide for the full paynment “of an attorney”
and “all other necessary expenses of |egal representation.” The
enactnent is unified, in that a defendant cannot be indigent for
one purpose, such as “all other necessary services” and yet be
capabl e of maki ng paynent for another purpose, such as retaining
private counsel. In other words, the inability to retain counsel
is not severable from the inability to obtain the necessary
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services associated with |legal representation. Accordi ngly,

funding for necessary services — |like those provided by an expert
witness — is conditioned upon representation by the Public
Def ender . Appel lant retained private counsel and thus was not

eligible for State funding to pay his expert wtness.

Additionally, the circuit court may not order the Public
Def ender to provide expert witness funding. The Public Defender’s
Oficeis wthin the executive branch and whet her services wll be
provided is entirely withinits discretion. Furthernore, the court
is not required under the Public Defender Statute to supply such
f undi ng.

Frederick Janmes Moore v. State of Mryland, No. 1394, Septenber
Term 2002, decided January 28, 2004. Opinion by Davis, J.

* k% %

CRIM NAL LAW - HEARSAY EVI DENCE AT PROBATI ON REVOCATI ON HEARI NG -
MD. RULE 4-347; STATE v. FULLER, 308 MD. 547 (1987):. BAILEY v.
STATE, 327 ND. 689 (1992): REQU REMENT THAT REASONABLY RELI ABLE
HEARSAY MJUST BE TESTED AGAI NST THE FORMAL RULES OF EVI DENCE TO
DETERM NE IF IT FITS | NTO AN EXCEPTI ON AND MAY BE RECEI VED W THOUT
A FI NDI NG OF GOOD CAUSE UNLESS IT RUNS AFOQUL CF RULES CF EVI DENCE
APPL| CABLE TO REVOCATI ON PROCEEDI NGS OR THE CONFRONTATI ON CLAUSE

VHEN EVI DENCE RUNS AFOUL OF CONFRONTATI ON CLAUSE, | T MJUST SATI SFY
STANDARD CF REASONABLE RELI ABILITY AND TRI AL JUDGE MJUST STATE, ON
THE RECORD, A SPECI FI C FI NDI NG OF GOOD CAUSE. TRI AL JUDGE ERRED I N
FAI LI NG TO REQUI RE THE STATE TO OFFER AN EXPLANATI ON AS TO VHY TWO
ESSENTI AL W TNESSES WERE UNAVAI LABLE TO TESTIFY IN PERSON AT
PROBATI ON  REVOCATI ON. HEARI NG AND I N NOT MAKING A FINDI NG ON THE
RECORD OF GOOD CAUSE TO DI SPENSE W TH THEI R LI VE TESTI MONY.

Facts: Tiara Cardell Thonpson, appellant, pled guilty to
second degree assault on August 6, 1999 and was sentenced to a term
of eight years’ inprisonnment with all but 198 days suspended and
pl aced on probation for one year after his incarceration. Wile on
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probation, he was charged with nmultiple offenses stemm ng fromthe
murder of Cifford Bell. Appellant’s first trial resulted in a
conviction for second degree murder and use of a handgun in the
comm ssion of a felony or a crinme of violence. On direct appeal,
the case was renmanded to the trial court and, on remand, the trial
court reversed appellant’ s conviction. Appellant’s second trial on
the charges resulted in an acquittal. On May 3, 2002, appell ant
appeared for a probation revocation hearing. At the hearing, the
State clained that appellant violated the terns of his probation
because of his involvenent in the murder of Bell. To support its
case, the State produced transcripts of Joseph Montgonery and Renee
Beaty, both of whomwere witnesses in appellant’s previous trials.
Over defense counsel’s objection, the trial judge adnmitted the
transcripts into evidence. The trial judge found that appellant
had vi ol ated his probation by failing to obey all |aws and i nposed
t he ei ght-year sentence of incarceration wwth credit for two years
and 335 days for tine already served.

Hel d: Reversed. The trial judge erred by failing to state on
the record findings regarding the reasonable reliability of the
testinmony of Mntgonery and Beaty contained in the record
transcri pt and whet her good cause existed to admt the transcripts
in lieu of their live testinony. In Fuller v. State, 308 M. 547
(1987), the Court of Appeals established the rule that, when
hear say evi dence of fered at a probation revocati on hearing viol ates
the rules of evidence or the Confrontation C ause, the offered
evidence is adm ssible only if it is reasonably reliable and good
cause exists to dispense with live testinony. The Court of Appeals
el aborated on this rule in Bailey v. State, 327 Ml. 689 (1992) by
enphasizing the inportance of the reasonable reliability
requirenent. Contrary to the State’s argunment on appeal, Bailey
did not underm ne or nodify the second requirenment that the trial
judge nmake a specific finding of good cause to dispense with live
testimony. The hol dings of Fuller and Bailey work in conjunction
with one another to ensure that, despite the informal nature of
probati on revocation hearings, a defendant’s right to confront
adverse witnesses is sufficiently protected.

Tiara Cardell Thonpson v. State of Maryland, No. 1065, Septenber
Term 2002, decided April 8, 2004. Qpi ni on by Davis, J.
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CRI M NAL LAW - SEARCH WARRANTS - ITLLINOS v. GATES, 462 U.S. 213
(1983): McDONALD v. STATE, 347 ND. 452 (1997) AFFIDAVIT WAS NOT SO
DEFI CIl ENT _AS TO CONSTI TUTE A “BARE BONES” AFFI DAVIT OR TO I NDI CATE
OCFFI CERS ACTED I N BAD FAITH I N EXECUTI NG SEARCH WARRANT, AND,
THEREFORE, THE GOCOD FAI TH EXCEPTI ON ANNOUNCED I N UNITED STATES V.
LEON, 468 U.S. 897 (1984), WAS APPLI CABLE, THEREBY RENDERI NG THE
EVI DENCE ADM SSI BLE

Facts: On Novenber 20, 2001, an officer of the Baltinore Gty
Pol i ce Departnent obtained a search warrant for the residence and
vehi cl e of appell ant Harol d Ferguson. Police executed the warrant
on the same day and uncovered various itenms of contraband from
appel l ant’ s residence, including two handguns and 531 gel caps of
heroi n. Appellant was subsequently indicted in the Grcuit Court
for Baltinore City on Decenber 5, 2001, and charged with three
counts of conspiracy to distribute and/or possess a controlled
danger ous substance (CDS). On January 30, 2002, appellant was al so
charged by indictnment in the Circuit Court for Baltinore County
with possession with intent to distribute a CDS and possessi on of
a CDS. Appellant filed notions to suppress evidence in both venues
on January 22, 2002 and March 8, 2002, alleging that the search
warrant | acked probabl e cause. A suppression hearing was conduct ed
in the Crcuit Court for Baltinore City on Cctober 3, 2002, and
appel lant’s notion was deni ed on Cctober 10, 2002. Subsequently,
appellant was found guilty of the charges in both venues and
sentenced to two concurrent terns of fifteen years’ inprisonment,
with all but years suspended.

Hel d: Wt hout deci di ng whet her probabl e cause was | acki ng but,
instead, turning imediately to the good faith exception provided
in United States v. Leon, 468 U.S. 897 (1984), it is evident that
the search warrant passed constitutional mnuster and, therefore,
appellant’s notion to suppress was properly deni ed. Mor e
specifically, none of the four exceptions to the application of the
Leon good faith exception were applicable: 1) appellant did not
all ege that the issuing nagistrate was m slead by the supporting
affidavit, 2) there was no indication that the issuing nmagistrate
participated in the police operation, thereby abandoning her
neutral and detached judicial role, 3) the supporting affidavit was
not so |l acking in probabl e cause or “bare bones” in nature that the
applying officer was unable to claim objective good faith in
relying on the search warrant, and 4) the supporting affidavit was
not so facially deficient that the executing officers could not
reasonably presune it was valid.

Harold Ferquson v. State of Maryland, No. 2981 and No. 2895,
Sept enber Term 2002, decided July 15, 2004. Opinion by Davis, J.

* % %
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FAM LY LAW- DI VORCE - DETERM NI NG WHETHER | NCREASE | N THE VALUE OF
A STOCK PORTFOLI O CONSTI TUTES MARI TAL PROPERTY

Facts: Husband, Mukut K. Dave, and Wfe, Susan E. Steinnuller,
were married in 1985. Dave was born in India and held a bachelor’s
degree in electrical engineering and a naster’s degree in business
adm ni stration (MBA). In India, he was enployed as a nedia
pl anner, manager, and director in advertising agencies, and worked
in advertising the United States.

Steinmuller was enployed by the Cty of Baltinore through
1991, when she retired. Unable to retain an advertising job after
his termnation, in 1987, the parties agreed Dave would manage
Steinnuller’s investnent portfolios, and Dave testified that he
approached this managenent as full-tinme enpl oynent, and dedi cated
an average of 30 hours each week to the task. Steinnuller had a
premarital account that noved from several brokerage firnms by the
end of the marriage, and an account which contained a prenmarital

i nheritance. Though Steinmuller authorized Dave to trade, the
| argest account renmained in the sole nane of Steinmuller. The
parties enjoyed a high standard of Iliving, and Dave ceased

managenent of the account in 2001 when the parties separat ed.

The parties were divorced by judgnent of the Gircuit Court for
Bal ti nore County, and appellant Husband sought to enhance his
substantial nonetary award and al i nony al |l owance, finding error in
the trial court’s fiscal determ nations. Husband sought revi ew of
the circuit court’s orders for the equal division of the parties’
joint brokerage account and the determ nation that the parties’
Legg Mason securities account was not marital property. Husband
also found fault with the court’s failure to award indefinite
al i nony, and the anount of attorneys’ fees awarded.

Hel d: Affirnmed. A spouse who owns nonnarital property is
permtted to preserve its nonmarital status even if it changes in
character or formduring the marriage, as long as the spouse can
trace the asset acquired during narriage directly to a nonnmarital
source. Beyond showi ng that one has devoted considerable tinme to
the portfolio managenent, one nust be able to provide sufficient
probative evidence of how his or her efforts resulted in the
increase in value of the portfolio. |[If there was not sufficient
evidence from which the trial court could have quantified what
portion of the appreciation was the result of a spouse’'s efforts,
as opposed to other factors, the trial court nmay not specul ate.

Dave v. Steinnuller, No. 1212, Sept. Term 2003, filed July 15,
2004. Opinion by Sharer, J.

* % %
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FAMLY LAW- PATERNITY - FAMLY LAWS§ 5-1029 PROVIDES THAT, IF A
PARTY REQUESTING A PATERNITY TEST IS INDI GENT, THE COSTS OF THE
TEST SHALL BE BORNE BY THE COUNTY IN WH CH THE PROCEEDING IS
PENDI NG ~ VWHEN A REQUEST 1S MADE PURSUANT TO THI S PROVI SI ON, THE
COURT SHALL MAKE A FINDING WTH RESPECT TO | NDI GENCY AND EXPLAI N
| TS FI NDI NG

Fact s: In February, 1991, as part of a consent paternity
decree entered by the Crcuit Court for Baltinmore Cty, Tinothy
W ggi ns, appellant, was ordered to pay child support for a mnor
child born to Terri Giner, appellee.

On February 11, 2002, appellant filed a notion to nodify his
chil d support paynents, requesting paternity testing of the parties
and asking the trial court to nodify his paynents accordingly.
Appel lant indicated in the financial statenment attached to his
notion that he had no incone at the time of filing.

On July 19, 2002, a Master’s hearing was held on appellant’s
not i on. The trial court ordered the testing, but required
appellant to pay for the testing “up front.”

As he was unable to pay for the testing, appellant filed a
notion for waiver of paternity testing costs on Novenber 14, 2002,
pursuant to Ml. Code (1974, 1999 Repl. Vol.), 8 5-1029(h)(2) of the
Fam |y Law Article. Section 5-1029(h)(2) provides that, “[i]f any
party chargeable with the cost of the blood or genetic test . . .
is indigent, the cost of the blood or genetic test shall be borne
by the county where the proceeding is pending . . .,” in this case,
Baltinmore Gity. Appel l ant attached a request for waiver of
prepaynent to his notion for waiver, stating that he was indigent.

On Novenber 21, 2002, the trial court denied appellant’s
notion for waiver, stating only that “insufficient i nformati on” was
suppl i ed. Thereafter, appellant filed a Mdtion for revision of
deni al of waiver on February 4, 2003, stating again that he was
I ndi gent, and requesting that costs be wai ved and a hearing be held
on the issue. On February 5, 2003, the court denied this notion
wi t hout hol di ng a heari ng.

Hel d: The circuit court’s hol di ng nust be vacated because the
court erred infailing to make any factual findings with respect to
appel l ant’ s i ndi gency.

Fromthe outset, the Court noted that although appellant was
decl ared the father of appellee’s child through a consent decree in
1991, Maryland lawclearly provides that a declaration of paternity
may be nodified or set aside if a blood test establishes that the
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person is not the father of the child. Therefore, the fact that
appellant was initially established as the father of appellee’ s
child does not now preclude himfromchallenging that declaration
and requesting genetic testing.

The Court then discussed the |anguage of Section 5-1029,
noting that it clearly provides that, if a person is indigent, the
costs of genetic testing shall be borne by the county where the
proceeding is pending. The Court found that the circuit court
denied appellant’s notion wthout making evidentiary findings
sufficient to permt appellate review wth respect to whether
appel l ant is indigent.

The Court held that the circuit court should have clearly
i ndi cated whether it determ ned that appellant was indigent and
explained its findings. Therefore, the Court vacated the circuit
court’s denial of appellant’s notion and renmanded for a
determ nation of appellant’s indigency.

Tinothy Wggins v. Teri Griner, No. 10, Septenber Term 2003, filed
March 5, 2004. Opinion by Eyler, Janmes R, J.

* k%

FAM LY LAW - PRE- NUPTI AL AGREEMENTS - FREY v. FREY, 298 ND. 552
(1984), HARTZ v. HARTZ, 248 ND. 47 (1967), AND HARBOM v. HARBOM,

134 ND. APP. 430 (2000): VALIDI TY OF ANTENUPTI AL AGREEMENTS: FRANK,

FULL, AND TRUTHFUL DI SCLOSURE OR ACTUAL KNOWN.EDGE OF WHAT | S BEI NG
RELI NQUI SHED AND KNOWN.EDGE THAT | NSTRUMENT EFFECTUATES SUCH
RELI NQUI SHVENT IS KEY WH CH TURNS THE LOCK LEADI NG TO | MPREGNABLE
VALIDITY RENDERING HARSH RESULT AN | NCONSEQUENTI AL  FACTOR

CONFI DENTI AL RELATI ONSHI P;  DOM NANT POGSI TI ON OF HUSBAND OVER W FE
NO LONGER PRESUMPTI ON RECOGNI ZED DUE TO MARYLAND DECLARATI ON OF
R GHTS, ART. 46, THEREBY REQUI RI NG THAT CONFI DENTI AL RELATI ONSHI P
BE ESTABLI SHED AS A FACTUAL DETERM NATI ON | NSTEAD OF RESTI NG ON A
PRESUMPTI ON; FRAUD I N THE | NDUCENMENT; WHEN FRAUD | N THE | NDUCENMENT
| S BASED ON PROM SE TO PERFORM I N THE FUTURE, CLAI M MUST ESTABLI SH
THAT | NTENTI ON NOT TO PERFORM I N THE FUTURE EXI STED AT THE TI ME CF

- 21 -



THE ALLEGED | NDUCEMENT; “STRONG EVI DENCE” OF A PRESENT | NTENTI ON
NOT TO PERFORM IN THE FUTURE | S WHEN A SHORT TI ME ELAPSES W TH NO
CHANGE | N G RCUMSTANCES WHEN FAI LURE TO PERFORM OCCURS; | N | NSTANT
CASE, TRIAL COURT ERRED I N SETTI NG ASI DE ANTENUPTI AL AGREEMENT | N
LI GHT OF FACTUAL FI NDI NGS, REGARDI NG FACTORS TO SUPPORT VALIDITY,
VH CH DI D NOT' SUPPORT | NVALI DI TY OF AGREEMENT; ALTHOUGH TRI AL JUDGE
Dl D NOT' MAKE FACTUAL FI NDI NG REGARDI NG APPELLEE’ S CLAI M OF FRAUD | N
THE | NDUCEMENT, PERI OD FROM MAY 27, 1994 TO FEBRUARY 1996 DURI NG
VWH CH THE RELATI ONSHI P BETWEEN THE PARTI ES DETERI ORATED | S EVI DENCE
NEGATI NG THE ASSERTI ON THAT APPELLANT HARBORED EXI STI NG | NTENTI ON
NOT_TO PERFORM I N THE FUTURE AND THEREFORE WFE' S CLAI M OF FRAUD I N
THE I NDUCEMENT FAILS; TRIAL JUDGE ERRED I N FI NDI NG EXI STENCE OF
ORAL AGREEMENT VWHEN THERE WAS NO EVI DENCE THAT APPELLANT MADE
PROM SE TO RESCI ND ANTENUPTI AL AGREEMENT | N THE FUTURE

Facts: John A. Cannon, appellant, and Wndy J. Cannon,
appel l ee, were married on June 25, 1995. Prior to the marriage,
they signed a Pre-Nuptial Agreenent (Agreenent) on My 27, 1994.
At the tinme the Agreenent was execut ed, appellant informed appell ee
that the Agreenent was necessary to protect his assets from
appel | ee’ s bankruptcy creditors. By the terns of the Agreenent,
the parties agreed to retain sole title to any assets acquired
before or during the marriage and, |ikew se, any debts incurred
prior to or during the marriage would renmain the debt of the party
who had incurred it. Appellant and appell ee additionally agreed to
wai ve their respective rights to a nonetary award, alinony, and
retirement benefits in the event of a divorce.

The parties separated in 2001 and appel | ee subsequently fil ed
a Conplaint for Absolute Divorce (Conplaint) in the Grcuit Court
for Frederick County on July 3, 2002. In her Conplaint, appellee
sought to invalidate the Agreenent and assert clains for her share
of the marital estate and nonetary support from appellant. After
appellant filed a response, a hearing was held on March 26, 2003 to
determne the validity of the Agreenent. In an oral opinion, the
trial judge concluded that the Agreenent was invalid because, at
the time the Agreenent was executed, appellant orally prom sed t hat
it would term nate upon the cessation of appellee s bankruptcy
proceedi ngs.

Hel d: Reversed. The trial judge erred in his factual finding
that the evidence established that appellant nade an oral prom se
to set aside the Agreenent while, at the sane tinme, the trial judge
found that the factors enunciated in Frey v. Frey, 298 Ml. 552
(1984), and Hartz v. Hartz, 248 Ml. 47 (1967), weighed in favor of
the validity of the Agreenent.

A pre-nuptial agreenment is a contract and, thus, is subject to
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the general rules of contract interpretation. Herget v. Herget,
319 Md. 416 (1990). According to the objective |law of contracts,
a trial court is required to review the |anguage of the contract
and, if it is unanbiguous, extrinsic evidence may not be admtted
tointerpret the contract. Here, both parties agree that there is
no express termthat term nates the Agreenment in the future upon
appel l ee’s energence from bankruptcy. To the contrary, it is
unanbi guous that the Agreenent, by its terns, contenplates
term nati on upon the dissolution of the marriage. Mbdreover, there
was no evidence upon which the trial court could conclude that
appel l ant had prom sed that the Agreenment would expire at sone
point in the future. Appel l ee’ s subjective belief, wthout
evi dence of an actual prom se made by appellant, was insufficient
to show that a side oral agreenent existed.

Frey v. Frey, 298 Ml. 552 (1984), established a five-part test
to determne the validity of a pre-nuptial agreenent: (1) nade a
full and frank disclosure to each other about their respective
assets and liabilities, (2) had full know edge of the effect of the
Agreement, and (3) understood the inportance of and had the
opportunity to obtain independent | egal advice. Additionally, the
trial court was incorrect when it found that the Agreenent was not
fair in its procurenment or result. The nere fact that a spouse
agrees to relinquish all of his or her rights in the other spouse’s
estate is not enough to set aside a pre-nuptial agreenent. Martin
v. Farber, 68 Ml. App. 137, 144-45 (1968).

Al though the trial judge failed to address the issue,
appellee’s fraud in the inducenment claimalso fails nonethel ess.
Even if there had been evidence in the record that appellant
prom sed to termnate the Agreenent when appellee energed from
bankruptcy, the essential predicate, a pronmse to performa future
act, cannot form the basis of a fraud in the inducenent claim
First Union Bank v. Steele Software Sys. Corp., 154 M. App. 97,
149 (2003). Therefore, had appellant nade such a prom se,
appellee’s claimfor fraud in the inducenment would fail.

John A. Cannon v. Wendy J. Cannon, No. 295, Septenber Term 2003,
deci ded April 15, 2004. Opinion by Davis, J.
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TORTS - FIREMAN' S RULE - DI STI NGJI SHI NG TUCKER v. SHOEMAKE, 354 ND.
413 (1999) AND RIVAS v. OXON HILL JOINT VENTURE, 130 NMD. APP. 101
(2000) - APPELLEE FIREFIGHTER WAS INJURED DURING PERIOD OF
ANTI Cl PATED OCCUPATI ONAL RI SK AND OPEN STAI RWELL DI D NOT _CONSTI TUTE
“H DDEN’ DANGER | MPOSI NG ON OMNER OF MOTEL A DUTY TO WARN, FLOWERS
v. ROCK CREEK LTD. PARTNERSHIP, 308 MD. 432 (1987) - OPEN STAI RWELL
DI D NOT CONSTI TUTE NEG | GENCE THAT WAS | NDEPENDENT OF THE REASON
FOR WHI CH APPELLEE WAS SUMMONED TO THE PREM SES.

Facts: Appellee, a Baltinore County firefighter, responded at
approximately 4:30 A.M, on January 25, 2000 to a fire at the Regal
| nn Mot el which was owned and operated by appellant. 1In an attenpt
to proceed fromthe first level to the second | evel of the notel to
reach notel guests trapped by the fire, appellee fell down an open
stairwell which was inperceptible because of lowvisibility caused
by the snoke. The trial judge denied appellant’s notion for
sumary judgnment and notion for judgnent, ruling that whet her there
was a “nexus” between the snoke and appellee’s fall was a question
for the jury. The jury returned an award of $454, 396.43 in favor of
appel | ee.

Hel d: Affirmed. Judgnent Reversed. The Court held that,
pursuant to the decision of the Court of Appeals in Tucker v.
Shoemake, 354 MI. 413 (1999) and the Court of Special Appeals in
Rivas v. Oxon Hill Joint Venture, 130 M. App. 101 (2000), the
fireman’s rule precluded recovery by appellee because his injury
occurred “during a period of anticipated occupational risk” and was
not i ndependent of the reason for which appellee was at the notel
to render his service as afirefighter. Furthernore, open stairwell
did not constitute a “hidden danger,” inposing upon appellant a
duty to warn as the risk was not concealed or deceptive in
appear ance, “sonething like fraud put in the path of the plaintiff,
as would render the danger a trap.” Citing Flowers v. Rock Creek
Limited Partnership, 308 M. 432 (1987).

Shastri Narayan Swaroop, Inc. v. Jonathan D. Hart, et ux., No. 226,
Sept enber Term 2003, decided July 19, 2004. Opinion by Davis, J.
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TORTS - EMPLOYER LI ABI LI TY FOR NEGLI GENCE OF | NDEPENDENT CONTRACTOR
- LIABILITY OF EMPLOYER FOR NEGLI GENCE COF | NDEPENDENT CONTRACTOR

EXCEPTI ONS TO RESTATEMENT OF TORTS 2ND, CHAPTER 15, PRECLUSI ON OF
LIABILITY; 88 410-415 RE ACTUAL FAULT OF EMPLOYER OF | NDEPENDENT
CONTRACTOR: 88 416-429 RE VI CARI OUS LI ABI LI TY OF EMPLOYER: BECAUSE
EXCEPTI ONS PROVIDED I N 88 410, 413 AND 416-429 VWERE NOT RAI SED I N
OR DECI DED BY THE TRI AL COURT, APPELLANT’' S ASSI GNVENT OF ERROR WAS
NOT PRESERVED, MD. RULE 8-131(a): SAFETY PROCEDURES UNDER GENERAL
CONTRACT DI D NOT GRANT APPELLEE THE “RI GHT TO CONTROL THE DETAILS
OF THE [ CONTRACTORS' ] MOVEMENTS DURI NG [ THEI Rl PERFORMANCE OF THE
BUSI NESS AGREED UPON’ PURSUANT TO 414" : APPELLEE WAS NOT LI ABLE
UNDER 8 343 (“SAFE WORKPLACE” DOCTRI NE) BECAUSE | T DI D NOT “ CONTROL
THE DETAILS AND MANNER IN WH CH THE WORK |'S TO BE ACCOVPLI SHED, "
LeVONAS v. ACME PAPER BOARD CO., 184 ND. 16, 20 (1984), AND THE
ASBESTOS DI D NOT _CONSTI TUTE A LATENT OR CONCEALED DANGER VWH CH PRE-
EXI STED | NDEPENDENT CONTRACTOR' S CONTROL OF THE SUBJECT PREM SES.

Fact s: Ant hony A. Wajer, appellant, is a retired genera
el ectrician suffering from nesothelioma, a form of cancer often
associ ated with asbestos exposure. According to appellant, he was
exposed to asbestos inhalation while working at three power plant
construction projects on property owned by appellee Baltinore Gas
and Electric Conpany. Al t hough appellant was enployed by an
i ndependent contractor during each project, he «clained that
appel l ee was subject to premses liability because it exercised
control over the projects and because it possessed sufficient
know edge of the asbestos hazards. Accordingly, appellant filed a

negligence action on July 25, 2001, in which appellee was
identified as one of twenty-nine other defendants. |In response,
appellee filed a notion for summary judgnent on April 7, 2003,

arguing that it owed no duty to appellant because he was an
enpl oyee of an i ndependent contractor when the injuries occurred.
The trial court granted the notion for sunmary judgnent on May 16,
2003, holding that a |andowner such as appellee owes no duty to
appel l ant — the enpl oyee of an i ndependent contractor — because to
do so would “end run” around the workers’ conpensation | aw.

Hel d: Affirmed. Although appellant rai sed on appeal argunents
under the various exceptions to the general rule contained in
Chapter 15 of the Restatenent (Second) of Torts, which states that
the enployer of an independent contractor is not liable for the
negl i gence of the contractor or his or her enployees, he had not
rai sed the exceptions contained in 88 410, 413, and 416-429 of the
Restatenent in the circuit court and, consequently, he failed to
preserve those exceptions for review under M. Rule 8-131(a).
Appellant also failed to denonstrate that appellee retained
operative control over the independent contractors’ work and,
therefore, he could not invoke the exception set forth in § 414.
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Finally, appellant was wunable to utilize the safe work place
doctrine enunciated in 8 343 because of appellee’'s I|ack of
operative control over the work sites and because the dangerous
condition — the asbestos — was the work product of the i ndependent
contractors and, thus, did not exist when the independent
contractors took control of the prem ses.

Anthony A. Wajer, et ux. v. Baltinore Gas and El ectric Conpany, No.
697, Septenber Term 2003, decided June 4, 2004. Opinion by Davis,
J.

* k%

TORTS - FALSE | VPRI SONVENT - FALSE ARREST - MALI Cl QUS PROSECUTI ON -

| NTENTI ONAL I NFLICTION OF EMOTI ONAL DI STRESS, EXCESS| VE FORCE,

ASSAULT AND BATTERY - MOTION TO DISM SS, SUMVARY JUDGVENT,

QUALIFIED ITMVWUNTY; CRCUT COURT ERRED IN DENYING MOTION TO
DSMSS OR MOTI ON FOR SUWMVARY JUDGVENT AS TO ARRESTI NG OFFI CER
ALLEGED TO HAVE GRABBED APPELLANT AND THROWN HER AGAI NST THE Sl DE
OF HER TRUCK, THEN SLAMVED HER FACE AGAINST THE TRUCK, WH LE
LAUGH NG AND COMVENTI NG “ THAT MJST HAVE REALLY HURT”; Cl RCUI T COURT
PROPERLY GRANTED MOTION TO DI SM SS OR SUWVARY JUDGVENT AS TO 911
OPERATOR VWHO ERRONEQUSLY DI SPATCHED | NFORVATI ON THAT VEHI CLE W TH
APPELLANT’ S LI CENSE NUMBER HAD BEEN INVOLVED IN A H T- AND- RUN
ACCI DENT, AS TO DESK CLERK WHO DECLI NED TO ACCEPT REPORT OF POLI CE
ABUSE, AS TO SUPERIORS OF ARRESTING OFFICER FOR VI CARI QUS
LIABILITY, AND AS TO THE STATE OF MARYLAND AND LOCAL SUBDI VI SI ON

Facts: A notorist was stopped by Harford County Deputy Sheriff
who, because her |icense plate nunber had been broadcast by a 911
di spat cher, erroneously believed she had been involved in a hit and
run autonobile accident. The notorist asserted that the Deputy
Sheriff, after ordering her out of her truck, slanmed her face,
where she had recently undergone surgery on her right jaw, into the
side of her truck and, while | aughing, remarked that it “nust have
really hurt.” The notorist filed suit against the Deputy Sheriff,
hi s supervisor - the Chief of Police, the Harford County Sheriff’s
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Department, Harford County, the Harford County 911 dispatcher, a
Harford County Sergeant who allegedly refused to accept a cl ai mof
pol i ce abuse, the Baltinore County Police Departnent and Baltinore
County al |l egi ng assault, battery, false arrest, fal se inprisonnent,
mal i ci ous prosecution, i ntentional infliction of enotiona
di stress, negligence and | oss of consortium The defendants filed
notions to dismss or for summary judgnent. The trial judge granted
the notion to dismss as to assault because of the one-year statute
of limtations. The notions to dismss or for summary judgnment were
granted as to the remaining clains on the basis that the defendants
were entitled to claimqualified i munity.

Held: The notorist failed to state a cause of action for
intentional infliction of enotional distress as to any of the
def endant s because none of the conduct alleged was so extrene and
outrageous as to go beyond all bounds of decency, and to be
regarded as atrocious and utterly intolerable in a civilized
communi ty. The cl ai mof negligence agai nst the 911 di spat cher (Jane
Doe) was properly dism ssed because she never affirmatively acted
to protect or assist the appellant, thereby inducing specific
reliance on the dispatcher in order for there to be a special
rel ati onship between her and appellant. The claim of negligence
agai nst the Sergeant who refused to take appellant’s conplaint of
police abuse was properly dism ssed because “a breach of a duty
which is his job, rather than his responsibility as a nenber of the
public” are better handl ed in disciplinary proceedi ngs or crim nal
prosecution for dereliction of duty, particularly when there are no
identifiable danmages to conpl ainant. Although clains of battery,
fal se arrest and fal se i nprisonnent were properly di sm ssed because
the Deputy Sheriff had a right to arrest appellant based on the
information he received to the effect that appellant had been
involved in a hit and run accident, the trial court erred in
granting the notion to dism ss nalicious prosecution clai mbecause
the trier of fact could believe appellant’s assertion that there
had been no violation of traffic |aws and that prosecution of the
clai mwas for the purpose of insulating the deputy fromliability.
Trial court erred in granting the notion for summary judgnent as to
excessi ve force clai mbecause appellant all eged use of force which
exceeded that necessary to effectuate arrest and allegations, if
sust ai ned, establish malicious intent. Finally, the notions for
sumary judgnment as to the remaining defendants were properly
granted because the defendant governnental entities and public
officials not alleged to have acted with nalice were entitled
either directly or derivatively, to qualified imunity.

Mary Ann Hines, et vir v. John French, et al., No. 1784, Septenber
Term 2003, decided July 2, 2004. Opi nion by Davis, J.

* % %
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ATTORNEY DISCIPLINE

By an order of the Court of Appeals of Maryl and dated June 29,
2004, the following attorney has been suspended for ninety (90)
days fromthe further practice of lawin this State:

MAURI CE M MOODY

The followi ng name has been replaced upon the register of
attorneys in the Court of Appeals of Miryland effective July 7,
2004:

CHARLES F. WAGAMAN, JR
*

By an order of the Court of Appeals of Maryland dated July 6,
2004, the follow ng attorney has been suspended for six (6) nonths,
effective immediately, fromthe further practice of law in this
State:

SANG KUEN PARK
*

The followi ng nanme has been replaced upon the register of
attorneys in the Court of Appeals of Maryland effective July 14,
2004:

STEVEN J. POTTER
*

By an Order of the Court of Appeals of Maryland dated July 22,
2004, the follow ng attorney has been suspended for ninety (90)
days by consent, effective imediately, fromthe further practice
of lawin this State:

DI ANE LEI GH DAVI SON
*



By an Order of the Court of Appeals of Maryland dated July 22m
2004, the following attorney has been disbarred by consent,
effective imediately, from the further practice of law in this
State:

JOEL CHASNOFF

By an Order of the Court of Appeals of Maryland dated July 22,
2004, the followng attorney has been disbarred by consent,
effective immediately, from the further practice of law in this
State:

ALAN STEVEN WEI NER
*

The foll ow ng attorney has been repl aced upon the register of
attorneys in the Court of Appeals of Maryland effective July 23,
2004:

THOVAS L. GRANGER, I11
*

The follow ng attorney has been repl aced upon the regi ster of
attorneys in the Court of Appeals of Maryland effective July 23,
2004:

KI MBERLY HOPE CARNOT

The foll owi ng attorney has been repl aced upon the regi ster of
attorneys in the Court of Appeals of Maryland effective July 23,
2004:

LEONARD J. SPERLI NG
*



JUDICIAL APPOINTMENTS

On June 14, 2004 the Governor announced the appointnent of
Mast er BRETT W. WILSON to the G rcuit Court for Dorchester County.
Judge WIlson was sworn in on June 30, 2004 and fills the vacancy
created by the retirenent of the Hon. Donald F. Johnson.

On June 14, 2004, the Governor announced the appoint nment of
M. KENNETH LONG to the District Court for Washi ngton County. Judge
Long was sworn in on July 1, 2004 and fills the vacancy created by
the retirement of the Hon. R Noel Spence.

On June 14, 2004, the Governor announced the appointnment of
TERRENCE J. McGANN to the Circuit Court for Mntgonery County.
Judge McGann was sworn in on July 16, 2004 and fills the vacancy
created by the retirenent of the Hon. Paul A MQGuckian.



