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Maryland law requires any person having reason to believe that a child has been
subjected to abuse or neglect to make afairly detailed report to either the local department
of social services (DSS), which is a unit of the State Department of Human Resources and
therefore a State agency, or an appropriate law enforcement agency. The law requires DSS,
promptly after receiving such areport, to make a*“thorough investigation” in order to protect
the health, safety, and welfare of the child. Part of that requirement isthe directive that, if
thereport is of physical or sexual abuse, DSSmust, within 24 hours, “ see the child,” attempt
to have an on-site interview with thechild’s caretaker, and decide on the safety of the child.

The principal quesionsbefore us are whether (1) the statutory obligation to conduct
a thorough investigation and take appropriate steps to protect the child creates a civil duty
on the part of DSS to the child who is the subject of a report of abuse, and (2) if so, and
subject to the State Tort Claims Act, liability exists on the part of the State or individual
social workersif harm ensuesto achild because of anegligent breach of that duty. We shall

answer both questionsin the affirmative.

BACKGROUND

In an amended complaint filed in the Circuit Court for Anne Arundel County,
plaintiff, Eric Horridge, alleged that, between December, 1999, and February, 2000, he made
eight reportsto the St. Mary’s County DSS of physicd abuse being inflicted on his nineteen-
month-old son Collin by Collin’s mother or her boyfriend, that a neighbor al so reported that

Collin was being abused, that DSS failed to make athorough investigation and take stepsto



protect Collin, as required by law, and that, as aresult of that failure, Collin remained in
mortal danger and, in fact, was beaten to death by his mother or her boyfriend eight daysafter
the last report was made and ignored. The complaint charged the State and two DSS social
workers, Briana Shirey and Deborah Walsh, with negligence, intentional infliction of
emotional distress on Collin, and depriving Collin of his State Constitutional right to
procedural and substantive due process, and it added a count against the State for negligent
selection, supervision, and retention of M s. Shirey and M's. Walsh.

The court dismissed the complaint asfailing to date a cause of action upon which
relief can be granted. Its decision was ultimately grounded on its conclusion that no duty
was owed to Collin by any of the defendants and that, even if a duty were owed to him, the
breach of that duty was not the proximate cause of the harm that ensued. Horridge appeal ed,
and we granted certiorari prior to proceedings in the Court of Special Appeals.

Because the complaint was dismissed on the ground that it failed to state a cause of
action, theissues before usare purelyones of law. We must assumethetruth of all well-pled
factual allegationsin the complaint, aswell as any reasonabl einferences that may be drawn
fromthoseallegations. Adamson v. Correctional Medical, 359 Md. 238, 246, 753 A.2d 501,
505 (2000); Muthukumarana v. Montgomery County, 370 Md. 447, 474, 805 A.2d 372, 388
(2002). Accordingly, we shall recite as fact that which, a this point, is merely alleged.

Collin was born in Texas, in June, 1998, to plantiff, Eric Horridge, and Tiffany

Fairris. In October, 1999, Ms. Fairris moved to St. Mary’s County, Maryland, along with



Collin, histhree-year-old sister, Erica, and Ms. Fairris’sboyfriend, Daniel Fowkes. Plaintiff
remained in Texas. In December, 1999, he reported to “ Defendants” that Collin was being
abused. That abuse, the complant alleges, “arose out of a series of td ephone conversations
that [Horridge] had with Tiffany Fairris during which she would physically abuse Collin
while threatening Eric Horridge with never seeing his son again.” The complaint does not
indicate what, if anything, DSS did in response to that initial report. The two callsthat are
of particular importance were those that occurred later, in January and February, 2000.

On or about January 24, 2000, during the course of a telephone call to Maryland,
Horridge*“heard Collin screaming and crying in the background because Tiffany Fairriswas
hitting him and had pushed himinto awall.” He“immediately contacted the Defendants and
provided them with detailed information about the physical injuries that Collin was
suffering.” Horridge also informed the defendantstha Fairrisabused drugsinthechildren’s
presence, that she became more abusive when under the influence of drugs and alcohol, that
she had another child in Texas who had been abused whilein her care, that aTexas court had
restricted her right of visitation with that child, and that Fairrishad threatened to abuse Collin
in retaliation for Horridge having initiated custody proceedings in Texas.

On January 28, 2000 — four days after that call was received — the defendants
“purportedto conduct an on-sitevisit” with Collin, but, according to the amended complaint,
failed to conduct a thorough investigation of the reported abuse. During the on-site visit,

defendant Shirey observed circular bruising on Collin “that was consistent with the



particularsof the abusereported by [Horridge] to the Defendants, and which wasinconsi stent
with normal toddler play,” but Shirey dedined to remove Collin from the home, have a
doctor examine him, monitor the home environment, or take any other action to protect
Collin. Instead, the defendants“ purported to rely upon a statement, taken in the presence of
the suspected abuser(s), from Collin, a nineteen-month-old toddler whose linguistic ability
was limited to gngle words, in which he atributed his injuries to play activities” On
February 2, 2000, the Defendants closed the case without taking any further action.

Onor about February 17, 2000, Fairissinformed Horridge that shewould abuse Collin
in retaliation for his reports of abuse. Horridge immediately reported that threat to the
defendants, but they refused to investigate it. Instead, Shirey accused Horridge of being a
“disgruntled parent” and told him that “ shedid not care about hisreport because the casewas
closed.” Walsh instructed him “not to call back again with a report of abuse concerning
[Collin].” Apart from Horridge’s complants, “a concerned neighbor with personal
knowledge of abuse or neglect of [Collin], also made a report, at a time or times to be
determined, to DSS that [Collin] was being abused or neglected,” but the defendants
essentially ignored that report as well.

On February 25, 2000, Collin was beaten to death by Fairrisor her boyfriend, Fowkes.
The autopsy reveded that Collin died from multiple blunt force injuries, including “multiple
abrasions and contusions of varying ages, scdp hemorrhage, lacerations of the liver,

contusions of the right lung, lacerationsof the pancreas, lacerations of the mesent[€]ry and



mesenteric lymph nodes [membranes that connect the intestines to the dorsal abdominal
wall], hemorrhage within the soft tissues of the anterior mediastinum [the space containing
the heart and viscera of the chest, other than the lungs], perirenal adi pose, pelvic soft tissues,
and within the anterior diaphragm, multiple serosal contusions of the bowel, pulmonary
edema and congestion.” The autopsy also revealed “numerous and significant wounds on
his body that were more than seven days old,” including wounds “that were circular in
appearance; woundsthat are consigent with Collin being struck by an adult hand or knuckles
and the reports by [Horridge] of physicd abuse being inflicted on Collin by [Fairris or
Fowkes].”

The nine-count amended complaint stated four counts of negligence—two againg the
State (DSS) and two against Shirey and Walsh. In Count |, againg DSS, the complaint noted
the requirements set forth in Maryland Code, 885-702 through 5-706 of the Family Law
Article and inimplementing regul ationsof the Department of Human Resourcesthat require
DSS to make a thorough investigation of reports of child abuse and to render appropriate
service in the best interest of the child. It alleged that those statutory and regulatory
obligationswere the basis of a duty that DSS owed to Collin, “because as a child in ahome
where suspected abuse had been reported he was a member of the class specifically protected
by law.” DSS knew, the complaint said, from the reports by Horridge and the neighbor and
from their own observations, that Fairris and Fowkes were harming Collin and that it was

reasonably foreseeable that the abuse would continue. It breached its duty to Collin by (1)



failing to protect him from known abuse, (2) failing to investigate reports of abuse properly
and in compliance with statutory, administrative, and professional standards, (3) failing to
provide services and follow-up monitoring after the initial home visit to minimize the risk
of retaliatory abuse, (4) failing to properly investigate reports of abuse of Collin made after
DSS had closed the case, and (5) failing to competently hire, train, and supervise Wal sh and
Shirey.

Count Il charged DSS with negligence based on a special relationship with Collin.
It averred that DSS knew that Collin faced aspecial danger of abuse and it had “ specifically
proclaimed by word and deed its intention to protect him against that danger,” that, having
undertaken to do so, it “acquired an affirmative duty to do so in a reasonably competent
fashion,” and, for the reasons noted in Count I, failed to carry out that duty. Counts |11 and
IV charged W alsh and Shirey with gross negligence — with breaching their statutory and
common law special relationship duties to Collin willfully, wantonly, and with reckless
disregard of Collin’srights.

With an extreme paucity of supporting facts, Count V charged DSS with negligence
in selecting, retaining, and supervising Wal shand Shirey. Apart fromthe allegations already
noted, going to their negligence in pursuing the reports of abuse, Count V states only that
DSS “knew or should have known by the exercise of diligence and reasonable care that
Defendant[s] Shirey and Walsh were capable of inflicting harm upon Collin” and that it

“failed to use proper care in selecting, supervising or retaining [them].” There are no



avermentsregarding the professional qualificationsof Shirey and Wal sh, other than that they
are licensed social workers; nor did Horridge allege the nature of any deficient supervision
of them or how their selection and retention as employees was negligent.

Counts VI and VII attempted to plead State Constitutional torts — a violation of
Articles19 and 24 of the Maryland Declaration of Rights. The theory of those Counts was
that Collin had a Constitutionally protected property and liberty interest in the protection
afforded him by the statutory and regulatory requirements previously noted and thus had a
legitimate entitlement to receive the protective services mandated by those requirements —
proper monitoring and supervision of his home, access to thecourts for protection, truthful
and accurate reporting of abuse to interested persons, and proper investigaion of reported
child abuse — all of which were denied him by the defendants, who were State actors. Count
VIII charged DSSand the two social workerswith intentionally inflicting emotional distress
upon Collin by their “callous indifference” in refusing to take appropriate action in light of
the reports they had receiv ed.

With respect to these eight counts, Horridge was apparently suing as the personal
representative of Collin’ sestate, to recover for thetortiousconduct committed against Collin.
In Count 1X, Horridge sued on his own behalf for the wrongful death of Collin. He
incorporated into that count al of the allegations previously pled.

In this appeal, Horridge has abandoned all but Counts |, Il, and V — the negligence

actionsagainst the State (DSS). He urges that DSS did have a duty to protect Collin, once



it received acredible report that the child was being abused, that the Circuit Court erred in
deciding proximate cause on a motion to digniss, and that the allegations of negligent

supervision were sufficient to gate a cause of action.

DISCUSS ON

Negligent Supervision

In Norfolk & Western Railroad Co. v. Hoover, 79 Md. 253, 262, 29 A. 994, 995
(1894), we concluded that an employer owesaduty to its employees to use “reasonable care
and caution in theselection of competent fellow servants, and in the retention in his service
of none but those who are,” and that, if the employer fails in that duty and “an injury is
occasioned by the negligence of an incompetent or careless servant,” the employer isliable
to the injured employee “not for the mere negligent act or omission of the incompetent or
careless servant, but for his own negligence in not discharging his own duty towards the
injured servant.” In Evans v. Morsell, 284 Md. 160, 166-67, 395 A.2d 480, 483-84 (1978),
we extended that duty, and liability, to the public generdly — not just to co-employees — at
|east with respect to the selection of employees who were expected to have contact with the
public. Wethere quoted with approval the pronouncementfrom Fleming v. Bronfin, 80 A.2d
915, 917 (D.C.1951):

“One dealing with the public is bound to use reasonable care to
select employees competent and fit for the work assigned to

them and to refrain from retaining the services of an unfit
employee. When an employer neglects this duty and asaresult
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injury is occasioned to a third person, the employer may be

liable even though the injury was brought about by the willful

act of the employee beyond the scope of his employment.”
Evans, supra, at 166, 395 A.2d at 483.

Our own conclusioninEvans wasthat, “[w]here an employeeisexpected to comeinto
contact with the public .. . it hasbeen held that the employer must make some reasonable
inquiry before hiring or retaining the employeeto ascertain hisfitness, or the employer must
otherwise have some basisfor believing that hecanrely onthe employee. ... Thenatureand
extent of theinquirythat isneeded will naturally vary with the circumstances.” /d. at 166-67,
395 A.2d at 484. There is a rebuttable presumption that an employer has used due carein
hiring the employee. Id. at 165, 395 A.2d at 483, citing Norfolk & Western Railroad Co.,
supra, 79 Md. at 263, 29 A. at 996. See also Cramer v. Housing Opportunities Comm ’'n, 304
Md. 705, 501 A.2d 35 (1985); Henley v. Prince George’s County, 305 Md. 320, 503 A.2d
1333 (1986).

W e have already recounted the allegationsin theamended complaint in support of the
negligent selection, training, and retention count. They are woefully inadeguate to state a
cause of action. There are no allegations that Shirey and Walsh were professionally or
personally unqualified for the positions they held or that, if they were unqualified, DSSwas
or should have been aware of that fact. The only averment in that regard is that they were

licensed social workers which, if anything, suggests that they were at least professionally

qualified. There are no allegations that they had acted in an incompetent or unprofessional



manner previously or that, if they had done so, DSS was or should have been aware of it.
There are no allegations, other than bald, conclusory statements, that they were improperly
trained or improperly supervised.

In Scott v. Jenkins, 345 Md. 21, 28, 690 A.2d 1000, 1003 (1997), we pointed out that,
although we had abandoned the formalities of common law pleading, our Rulesdo require
apleading to “allegefacts, if proven true, sufficient to support each and every element of the
asserted claim.” M aryland Rule 2-303(b) requires a pleading to contain “ such statements of
fact as may be necessary to show the pleader’s entitlement to relief or ground of defense.”
We confirmed in Scott that, in anegligence action, a complaint must “allege, with certainty
and definiteness, facts and circumstances sufficient to set forth (a) a duty owed by the
defendant to the plaintiff, (b) abreach of that duty and (c) injury proximately resulting from
that breach.” Id. at 28, 690 A.2d & 1003, quoting from Read Drug & Chemical Co. v.
Colwill Constr. Co., 250 Md. 406, 412, 243 A.2d 548, 553 (1968). Merely stating that aduty
existed, or that itwas breached, or that the breach caused the injury does not suffice, and that
is all that gppears in the complant with respect to Count V. That count was properly

dismissed.

Negligence: Duty

As noted, the actions against Shirey and Walsh persondly, based on allegations of

gross negligence, are not pursued in this appeal. Because the St. Mary’s County DSSis a
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State agency and Shirey and W alsh are State personnel (see Walker v. Human Resources, 379
Md. 407, 842 A.2d 53 (2004)), any action for simple negligence is properly brought against
the State under the State Tort Claims Act (Maryland Code, title 12, subtitle 1 of the State
Government Article).

The elements of acause of actionin negligencearewell-egablished. To gateaclaim,
the plaintiff must allege facts demonstrating “(1) that the defendant was under a duty to
protect the plaintiff from injury, (2) that the defendant breached that duty, (3) that the
plaintiff suffered actual injury or loss, and (4) that the loss or injury proxi mately resulted
from the defendant’ s breach of theduty.” Remsburgv. Montgomery, 376 Md. 568, 582, 831
A.2d 18, 26 (2003), quoting from Muthukumarana v. Montgomery Co., supra, 370 Md. at
486, 805 A.2d at 395. As noted in Remsburg, 376 Md. at 582, 831 A.2d at 26, we have
adopted Prosser and Keeton’ s characterization of “duty” as*an obligation, to which the law
will give recognition and effect, to conform to a particular standard of conduct toward
another,” and, in determining whether a duty exists, have considered such things as,

“the foreseeability of harm to the plaintiff, the degree of
certainty that the plantiff suffered the injury, the closeness of
the connection between the defendant’ s conduct and the injury
suffered, the moral blame attached to the defendant’ s conduct,
the policy of preventing future harm, theextent of the burden to
the defendant and consequences to the community of imposing
aduty to exercisecare with resulting liability for breach, and the
availability, cost and prevalence of insurance for the risk

involved.”

Id. at 583, 831 A .2d at 26, quaoting from Ashburn v. Anne Arundel Co., 306 Md. 617, 627,
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510 A.2d 1078, 1083 (1986), quoting, in turn, from Tarasoff v. Regents of Univ. of
California, 551 P.2d 334,342 (Cal. 1976). InJacques v. First Nat’l Bank, 307 Md. 527, 534,
515 A.2d 756, 759 (1986), we consolidated some of that into two considerations: “the nature
of the harm likely to result from afailureto exercise due care, and the relationship that exists
between the parties” See also Bobo v. State, 346 Md. 706, 714-15,697 A.2d 1371, 1375-76
(1997).

Asageneral proposition, “aprivate person is under no special duty to protect another
from criminal acts by athird person, in the absence of statutes, or of a special relationship.”
Scott v. Watson, 278 M d. 160, 166, 359 A.2d 548, 552 (1976); Valentine v. On Target, 353
Md. 544, 551-52, 727 A.2d 947, 950 (1999). Horridge has pled both — a duty imposed by
statute (Count 1) and a duty imposed by virtue of a special relationship (Count Il), but we
need deal only with the statutory context pled in Count I.

Therelevant statutesarethose containedin title 5, subtitle 7 of the Family Law Article
(FL), 88 5-701 through 5-714. In thelaw itself, the Legislature declared that the purpose of
that subtitle, captioned “ Child Abuse and Neglect,” was “to protect children who have been
the subject of abuse or neglect by: (1) mandating the reporting of any suspected abuse or
neglect; (2) giving immunity to any individual who reports, in good faith, a suspected
incident of abuse or neglect; (3) requiring prompt investigation of each reported suspected
incident of abuse or neglect; (4) causing immediate, cooperative effortsby the responsible

agencieson behalf of children who have been the subject of reports of abuse or neglect; and
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(5) requiring each local department [of social services] to give the appropriate servicein the
best interest of the abused or neglected child.” (Emphasis added). FL 85-702.

To achieve that purpose, FL 885-704 and 5-705 require anyone w ho has reason to
believe that a child has been subjected to abuse or neglect to notify either DSS or the
appropriate law enforcement agency. The report may be oral or in writing and, insofar as
reasonably possible, it must include the name, age, and home address of the child, thename
and home address of the child’s parent or other person responsible for the child, the
whereabouts of the child, the nature and extent of the abuse or neglect, and any other
information that would help determine the cause of the abuse or neglect and the identity of
the person responsible for it. See FL 885-704(c) and 5-705(d). The report, in other words,
must be specific, so that the recipient can identify and locate the child and have some basis
for launching aninvestigation. To encourage personsto makethesereports, 85-708 provides
immunity from both civil liability and criminal penalty for any person who makes or
participates in making such areport.

As noted, 85-706 requires DSS to respond to a report of abuse. Section 5-706(a)
provides, in relevant part, that “[p]Jromptly after receiving a report of suspected abuse or
neglect . . . the local department or the appropriate law enforcement agency, or both, if

jointly agreed on, shal make a thorough investigation of a report of suspected abuse to
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protect the health, safety, and welfare of the child or children.”* (Emphasisadded). Section
5-706(b) requires DSS, “[w]ithin 24 hours after receiving areport of suspected physical or
sexual abuse,” to “ (1) see the child; (2) attempt to have an on-site interview with the child’s
caretaker; (3) decide on the safety of the child, wherever the child is, and of other children
in the household; and (4) decide on the safety of other children in the care or custody of the
alleged abuser.” The investigation must include “a determination of the nature, extent, and
cause of the abuse” and, if abuseis verified, a determination of the identity of the persons
responsible for it, a determination of the name, age, and condition of any other child in the
household, an evaluation of the parents and the home environment, and a determination of
any other pertinent facts and any needed services. FL 85-706(c).

To the extent possble, the investigation must be completed within ten days after
receipt of the first notice of the suspected abuse. Within that 10-day period, DSS must make
a preliminary report of its findings to the local State’s Attorney, and, within five business
days after completion of the investigation, it must make a “complete written report of its
findings’ to the State’s Attorney. See FL 85-706(g), (h), and (i). Based on its findings and
any treatment plan, DSSis required to “ render the appropriate services in the best interests

of the child, including, when indicated, petitioning the juvenile court on behalf of the child

! In thiscase, that duty wouldfall on DSS, asit was the red pient of thereports. As
noted below, upon receipt of areport of suspected child abuse, DSSis required by
regulation of the Department of Human Resources to notify the local law enforcement
agency “immediately,” at which point the two agencies can agree on their respectiveroles
in the investigation.
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for appropriate relief, including the added protection to the child that either commitment or
custody would provide.” (Emphasis added). FL 85-710. These statutory requirements are
supplemented by regulations adopted by the Department of Human Resources COMAR
07.02.07.05requires DSSto establish aprocessfor ensuring that areport of suspected child
abuse from any sourceis immediately directed to its child protective service unit. Itrequires
DSSto have staff oncall 24 hours aday, seven daysaweek, to “ receive and take appropriate
action on reports of suspected child abuse” and to ensure that the public has “a means of
access to staff who are on-call after normal office hours” Upon receipt of a report of
suspected child abuse, DSS must “[i]mmediately notify the local law enforcement agency.”
Only if the reported incident “does not meet the definition of child abuse or neglect defined
in Regulation .02B of this chapter” may DSS decline to initiate an investigation. COMAR
07.02.07.05E 2

Asnoted, the statute requires areport to contain certain specific information, and that
isprovided for aswell in the regulations (COMAR 07.02.07.04D). If the report is deficient
in that regard, COMAR 07.02.07.06 requires DSS to attempt to obtain the missing
information from the reporting source. Thus, to the extent that any of the eight reports of

abuse made by Horridge failed to contain relevant information, DSS was obliged to make

2 There is no question in this casethat Horridge'scomplaint alleges reports of
conduct that would qualify as child abuse under COMAR 07.02.07.02B(7), which defines
the term to indude “[p]hysical injury, not necessarily visible . .. under circumstances that
indicate that the child’s health or welfare is harmed or at substantial risk of being
harmed.”
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inquiry of him to obtain that information.

Theregulationsconcerning theinvestigation and any ensuingaction are quite detailed
and need not all berepeated. At leasttwo moreare particularly relevant, however. COMAR
07.02.07.07A requires DSS, during an investigation, to gather appropriate inf ormation to
assess immediate safety and risk of maltreatment of children in the household, determine
whether child abuse is “indicated, unsubstantiated, or ruled out,” determine whether
“maltreatment, other than thatinitially reported, isindicated, unsubstantiated, or ruled out,”
“determine what services, if any, are appropriate,” and determine if DSS should initiate
shelter care or file a Child in Need of Assistance petition. COMAR 07.02.07.08, in
conformance with FL 85-706(b), requires DSS (or, by joint agreement between DSS and a
law enforcement agency, alaw enforcement officer) to initiate an on-site investigation, “see
the alleged victim and determine if the health, safety, and well-being of the alleged victim
require that the child be removed,” and take certain other designated action.

The defensethat isusually raised by social service agenciesin cases such asthis, and
the defense raised by DSS in this case, is what has become known as the “public duty
doctrine,” i.e., “when a statute or common law ‘imposes upon a public entity a duty to the
public at large, and not a duty to a particular class of individuals, the duty is not one
enforceable in tort.” Muthukumarana v. Montgomery County, supra, 370 Md. at 486, 805
A.2d at 395, quoting from DAN B. DOBBS, THE LAW OF TORTS 8271 (2000). See also

Williams v. Baltimore, 359 Md. 101, 753 A.2d 41 (2000). Relying on Muthukumarana,
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Willow Tree v. Prince George’s County, 85 Md. App. 508, 584 A.2d 157 (1991), and Lamb
v. Hopkins, 303 Md. 236, 492 A.2d 1297 (1985), DSS urges that, “[a]bsent an expressintent
by the L egislatureto create such a duty, there was no duty owed to Collinindividually.” Any
contrary ruling, it fears, would make DSS a “guarantor of a particular child’s safety.” As
have other courts around the country, we reject that argument. The cases cited are not on
point; the Legislature, in our view, has created a duty flowing to children specifically
identifiedto DSS as being the subject of suspected abuse, and recognition of that duty would
not make D SS a guarantor of the safety of those children or any other.

Werecognized in Muthukumarana that the* public duty” doctrine*hasno applicaion
when the court concludes that a statute or court order hascreated a special duty or specific
obligationto aparticular class of persons rather than to the public at large.” 370 Md. at 487,
805 A.2d at 396, quoting from DAN D. DOBBS, supra, 8271. That case dealt with whether
911 operatorsand supervisorswereliableintort for negligenceinfailingto respond properly
to emergency calls. We concluded that their duty was to the public at large, not to anyone
in particular, and that, unless it could be shown that the 911 employee “ affirmatively acted
to protect or assst the specific individual, or a specific group of individuals like the
individual in need of assistance,” thereby inducing a specific reliance, no tort duty existed.
Id. at 496, 805 A.2d at 401. In large part, that conclusion was based on the often imprecise
or unclear information givento the 911 operators, upon which they must act instantaneously.

Id. at 491, 805 A.2d at 398. That isless of aproblem with respect to reports of child abuse.
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For onething, if thereport is unclear orincomplete, asitoften may be, DSS has aregulatory
duty to clarify the information. More important, it is usually dealing with reports of abuse
that have already occurred, and it has 24 hours to deal with the report; the report of an on-
going incident of ause, that needsa more immediate response, is more likely to go to 911
or apolice agency.

Willow Tree v. Prince George’s County, supra,85Md. App. 508, 584 A.2d 157, dealt
with whether a county that had established general safety regulations for day care centers
could be held liable to the parents of a child who was killed while using playground
equipment that was all egedly unsafe andin violation of the safety regulations. The Court of
Special Appeals concludedthat there wasno special duty on the part of the State to the child,
merely from the adoption of safety regulations. That is afar cry from what we have here,
which is true as well with Lamb v. Hopkins, supra, 303 Md. 236, 492 A.2d 1297. The
guestionthere was whether probation officerswhofailed to seek the revocation of probation
of an individual though aware that the individual had committed a number of drunk driving
offenses during the probationary period, was liable in tort to the parents of a child severely
injured by the probationer while driving intoxicated. Thetheory of asserted liability wasthat
the defendants, having taken charge of the probationer, had a special duty under the
principlesenunciated in 88 314-319 of the Restatement (Second) or Torts (1965) to prevent

that person from harming others and that it had a statutory duty to report violations to the
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court. The statutory duty, we held, was to the court, not to anyone else?

® DSS also seeks support from three out-of-State cases — Marshall v. Montgomery
County Children’s Servs. Bd., 750 N .E.2d 549 (Ohio 2001), Beebe v. Franktman, 921
P.2d 216 (Kan. App. 1996), and Nelson v. Freeman, 537 F.Supp. 602 (W.D.M0.1982),
aff’d, 706 F.2d 276 (8" Cir.1983) — which are either inapposite or simply not persuasive.

In Marshall, the county and its DSS equivalent were sued by the paternal aunt of a
child, Davon, who was beaten to death by his mother. DSS was aware that the mother
was a substance abuser and had abused other children, whom they had removed from her
care prior to Davon’s birth. After Davon was born, DSS received no report of abuse as to
him. The only call was from Davon'’s father, who asked that DSS check on the child due
to the mother’ ssubstance abuse. In response, a social worker went to the home on four
occasions but found no one present. On afifth occasion, the social worker made contact,
went to the home, found the home clean and no indication of abuse, and therefore closed
the case. DSS received no further report until the day that Davon was killed. That, of
course, is afar different dtuation from the one now before us. Apart from that factual
distinction, the court, in holding that there was no liability, relied on an Ohio statute
stating that a political subdivision isliable for injury or death only when liability “is
expressly imposed upon the political subdivision by a section of the Revised Code” and
that liability “shall not be construed to exist . . . merely because aresponsibility is
imposed upon a political subdivision.” Marshall, 537 N.E.2d at 553. Maryland has no
such statute.

The Kansas court in Beebe found no special duty by merely taking a report of
possible child abuse and promising to follow up on that report. The Kansas statute was
nothing close to FL 85-706, however. It provided that, upon receipt of information that a
child appeared to be in need of care, the agency “shall make a preliminary inquiry to
determine whether the interests of the child require further action be taken” and, if
reasonable grounds were found to believe that abuse or neglect existed, the agency was to
take immediate steps to protect the child. The agency received two reports of possible
abuse, made a preliminary inquiry after each report, and determined that no further action
was necessary. The court regarded any further investigation as a discretionary call and
not “subject of hindsight scrutiny.” Beebe, 921 P.2d at 218.

Nelson v. Freeman Was a diversity case in which one Federal District Court judge
postulated what the law of Missouri might be in the absence of any clear precedent. The
case is not persuasive. Indeed, in Turner v. District of Columbia, infra, 532 A.2d 662,

(continued...)
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The duties imposed on DSS by FL 85-706 and the implementing regulations of the
Department of Human Resources are far more specificand focused. They require a prompt
investigation of each reported incident of child abuse. Theduty to actismandatory; the geps
to be taken are clearly delineated; and, most important, the statute makes clear in several
places that the sole and specific objective of the requirement is the protection of a specific
class of children—those identified in or identifiable from specificreportsmade to DSS and
those also found in the home or in the care or custody of the alleged abuser. This isnot an
obligationthat runsto everyonein general and no one in particular. It runsto an identified
or identifiable child or discrete group of children.

Most every other court that has considered this issue in the context of similarly
worded statutes or regulations has arrived at that conclusion. In Brodie v. Summit Cty.
Children Servs. Bd., 554 N.E.2d 1301 (Ohio 1990), the Ohio equivalent of DSS, sued for
failure to investigate reports of child abuse inflicted on an identified victim, raised the
defense that the statutory obligation, similar to that embodied in FL 85-706, ranto the public
generally and did not create any duty to protect the specific child. The court rgected that
defense:

“We conclude that in view of the General Assembly’s express

¥(...continued)
671 (D.C.1987), the Didgrict of Columbiacourt expressly declinedto follow Nelson, both
because it found the case distinguishable and because “[w]e are also influenced by the
rather narrow holding of the Eighth Circuit and by its less than ardent endorsement of the
trial court’sinterpretation of state law.”
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intent that children services agencies take responsibility for
investigating and proceeding with appropriate action to prevent
further child abuse or neglect in gecific, individual cases the
public duty doctrine does not apply as a defense against an
allegation that a particular child did not receive the benefit of
their action asaresult of the agency’ s negligence. Wehold that
a children services board and its agents have a duty to
investigate and report their findings as required by [the Ohio
equivalent to FL 85-706] when a specific child is identified as
abused or neglected, and the public duty doctrine may not be
raised as a defense for agency failure to comply with such
statutory requirements.”

Id. at 1308.

The District of Columbia Court of Appeals reached the same result, for the same
reason, in Turner v. District of Columbia, supra, 532 A.2d 662 (D.C.1987). Asin thiscase,
the DSS equivalent was sued for failure to respond to areport of child abuse. Rejectingthe
“public duty” defense, the court observed:

“The Child Abuse Prevention Act imposes upon certain public
officials specific duties and responsgbilities which are intended
to protect a narrowly defined and otherwise helpless class of
persons. abused and neglected children. When CPS [DSS]
employees are negligent in carrying out these responsibilities,
that statutorily protected class suffers in a way uniquely
different from the public at large.”
Id. at 668.

Noting that the question was w hether, in that circumstance, a special relationship or

special duty was created, the court relied on Mammo v. State, 675 P.2d 1347 (Ariz.

App.1983) and Florida First National Bank v. City of Jacksonville, 310 So.2d 19 (Fla.

App.1975) as “consistent with others throughout the country, holding that if a state agency
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isrequired by gatute or regulation to take a particular action for the benefit of a particular
class and fails to do so, or negligently does so, and the plaintiffs justifiably rely to their
detriment on the agency’ s dutyto act, a cause of action in negligencewill lie against the state
or itsagency.” Turner, 532 A.2d at 672.

InJensen v. Anderson County DSS, 403 S.E.2d 615 (S.C. 1991), the court concluded
that the South Carolina equivalent of FL 85-706 “imposes a special duty on the local child
protection agency and itssocial workers to investigate and intervene in cases w here child
abuse hasbeen reported.” Id. at 619. Inreaching that conclusion, the court applied asix-part
test to determine when astatutory special relationship exists: (1) an essential purpose of the
statute is to protect against a particular kind of harm; (2) the statute, directly or indirectly,
imposes on a specific public official aduty to guard against or not cause that harm; (3) the
class of persons the statute intends to protect isidentifiable before the fact; (4) the plaintiff
isaperson within the protected class; (5) the public officer knows or has reason to know the
likelihood of harm to members of the class if he/she fails to do his/her duty; and (6) the
officer is given sufficient authority to act in the circumstances or undertakesto act in the
exercise of higher office.

See also Coleman v. Cooper, 366 S.E.2d 2,8 (N.C. A pp. 1988); Tyner v. DSHS, Child
Protective Servs., 1 P.3d 1148 (Wash.2000); M. W. v. DSHS, 70 P.3d 954, 957 (Wash.2003);
Owens v. Garfield, 784 P.2d 1187, 1192 (Utah 1989); Dept. of Health & Rehab. Servs. v.

Yamuni, 529 S0.2d 258, 261-62 (FIa.1988); Alejo v. City of Alhambra, 75 Cal. App.4th 1180
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(2000); Susan Lynn Abbott, Liability of the State and Its Employees for the Negligent
Investigation of Child Abuse Reports, 10 AlaskaL.Rev. 401, 405 (1993).

Itisnot necessary to adopt precisely the six-part test enunciated by the South Carolina
court in Jensen, although the dements of that test are analytically relevant and consigent
with the considerations we noted in Ashburn v. Anne Arundel County, supra, 306 Md. 617,
627, 510 A.2d 1078, 1083, and Remsburg v. Montgomery, supra, 376 Md. 568, 583, 831
A.2d 18, 26. Clearly, the essential purpose of the statutory duties created by FL 8§5-706 and
the implementing regulations of the Department of Human Resources was to protect a
specific class of children, identified or identifiable before the fact from statutorily mandated
reports, from a specific kind of harm likely to occur if thestatutory duty isignored. DSS is
given not just a specific duty to act in response to such a report but ample and detailed
authority to do so.

In a Remsburg analysis the foreseeability of harm arising from afailure to comply
with the statutory and regulatory requirements is clear. The Department of Human
Resources’ own statistics show that, in FY 2003, there were nearly 7,300 cases in Maryland
in which there was an “indicated” finding of physical, mentd, or sexual abuse or neglect of
a child. Even more alarming, and relevant, is the most current report of the National
Clearinghouse on Child Abuse and Neglect Information, a unit of the U.S. Department of
Health and Human Services, which shows that, in CY 2002, approximately 1,400 children

in the United States died of abuse or neglect, and that 76% of those fatalities involved
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children younger than four years of age. (See “statistical information” on the National

Clearinghouse on Child Abuse and Neglect Information website at

www.nccanch.acf.hhs.gov). Theforeseeability of harmfrom agencyinaction, onceafacially
reliable report of abuse is made, may serve to establish as well the “close connection”
between the negligent conduct and the injury ultimately suffered.

Thelegislative policy of preventing future harm to children already reported to have
been abused is so abundantly clear as to be beyond cavil, and, given the statutory mandate
to act and the general waiver of tort immunity when State employees fail to act in a
reasonable way and harm ensues, we can see no great burden or consequence to regarding
this existing statutory duty as a civil one from which tort liability may arise. We cannot
conceive that the Legislature intended, when a child is killed or injured, at least in part
because DSS fails to perform the duties clearly cast upon it to make a site visit within 24
hours and athorough investigation, for the only sanction to be the placement of areprimand
insomesocial worker’ spersonnel file. TheLegislature meant for DSSand itssocial workers
to act immediately and aggressively when specific reports of abuse or neglect are made, and
the best way to assure that is doneisto find that they do have a special relationship with
specific children identified in or, upon reasonable effort, identifiable from, facially reliable
reports of abuse or neglect and, subject to the State Tort Claims A ct, to make them liable if
harm occurs because they fail in their mandated duty. The Circuit Court erred in finding, on

the allegations of the amended complaint, that no duty, cognizable under Marylandtort law,
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existed.

Proximate Cause

As an alternative ground for dismissng the amended complaint, the Circuit Court
concluded that, as any negligence on D SS'’ s part was passive in nature and that the* moving
and effective cause” of Collin’s death was the “active negligence [of his mother or her
boyfriend] in beating Collin to death,” the DSS negligence was not the proximate cause of
theinjury. Inso holding, the court misconstrued the nature of proximate cause in acase such
asthisone. Where the actionable dutyisto protect another from harm, proximate cause must
be judged in terms of the foreseeability of such harm being infli cted.

The Restatement (Second) of Torts addressesthisissue in several sections. Section
442A makes clear that, “[w]here the negligent conduct of the actor creates or increases the
foreseeablerisk of harm throughtheintervention of another force, and is a substantid factor
in causing the harm, such intervention is not a superseding cause.” Comment b. to that
section notes:

“Where the negligence of the actor has created the risk of harm
to another because of the likelihood of such intervention, the
actor is not relieved of responsibility merely because the risk
which he has created hasin fact been fulfilled. Thesameistrue
where there is already some existing risk or possbility of the
intervention, but the negligence of the actor has increased the

risk of such intervention, or of harm if it occurs.”

Section447,dealing with thenegligenceof intervening acts, provides, inrelevant part,
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that the fact that an intervening act of a third person is negligent does not make it a
superseding cause of harm to another “which the actor’s negligent conduct is a substantial
factor in bringing about, if . . . the actor at the time of his negligent conduct should have
realized that athird person might soact....” Finally, and most directly to the point, § 449
states:

“If the likelihood that a third person may act in a particular

manner is the hazard or one of the hazards which makes the

actor negligent, such an act whether innocent, negligent,

intentionally tortious, or criminal does not prevent the actor

from being liable for harm caused thereby.”

Comment b. to that section explains:

“The happening of the very event thelikelihood of which makes

theactor’ sconduct negligent and so subjectstheactor toliability

cannot relieve him from liability. The duty to refrain from the

act committed or to do the act omitted isimposed to protect the

other from this very danger. To deny recovery because the

other’s exposure to the very risk from which it was the purpose

of the duty to protect him resulted in harm to him, would be to

deprive the other of all protection and to make the duty a

nullity.”

In Scott v. Watson, supra, 278 Md. 160, 359 A.2d 548, we adopted tha approach in
agenerally analogoussetting. Respondingto certified questions fromtheU.S. District Court,
we concluded that, although alandlord of an urban apartment complex had no common law
special duty to its tenants to protect them from the criminal acts of third parties committed

in the common areas within the landlord’s control, if the landlord knew or should have

known of criminal activity against persons or property in the common areas, it had aduty to
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take reasonable measures, in view of the crcumstances, to eliminate the conditions
contributing to the crimind activity. We observed that a breach of that duty, alone, was not
conclusive of actionable negligence, however — that proximate causation was a0 an
element.

In that regard, we noted a split of authority asto whether, when such a duty was
found, the landlord’s negligence constituted a proximate cause of a tenant’s injury at the
hands of athird person’s criminal conduct. We decided to follow the approach of § 448 of
the Restatement (Second) of Torts and concluded that “[a] breach of duty by the defendant
would result in his liability in the third party criminal activity context only if the breach
enhanced the likelihood of the particular criminal activity which occurred.” Id. at 173, 359
A.2d at 556. This “enhanced risk” theory, which underlies 88 442A, 447, and 449 of the
Restatement aswell, we held to be “a fair solution of the causation problemin this context.”
Id. We confirm that view. The amended complaint sufficed to allege that the negligence of
DSSanditssocial workerswas a proximate cause of theinjury ultimately inflicted on Collin

by Fairris or Fowkes.

Caveat
In holding that the Circuit Court erred in dismissing the complaint on the ground that
no actionable duty existed on the part of D SS or that any negligence on its part was not a

proximate cause of Collin’sinjury and death, we do not suggest that DSSis, in fact, liable
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in this case. Mr. Horridge will have to produce sufficient evidence to show that DSS
negligently failed to comply with the applicable statutory and regulatory requirements. As
part of that burden, he will have to establish that the investigation conducted was, indeed,
negligently deficient or that, given the facts that a proper investigation revealed or would
havereveal ed, DSS negligently fail ed to takeaction demanded by the circumstances. Hewill
have to show, as well, that the injury suffered by Collin was a foreseeable consequence of
thefailure by DSSto perform its statutory obligations. Thefact that adreadful result ensued

does not, of itself, mean that DSSfailed in its duty.

JUDGMENT OF CIRCUIT COURT REVERSED; CASE
REMANDED TO THAT COURT FOR FURTHER
PROCEEDINGS ON COUNT | OF THE AMENDED
COMPLAINT; COSTS TO BE PAID BY APPELLEE, ST.
MARY’SCOUNTY DEPARTMENT OF SOCIAL SERVICES.
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| dissent. Thisisatragic case. And it isnot an isolated case. With the numbers of
interactions between the Departments of Social Services and children these types of very
tragic cases are repeated more often then any of us believe isacceptable. One istoo many.
Weall know, however, tha there will be more than one. But the actions of the Departments
of Social Services are not the cause of thesetragedies. The cause goes much deeper than the
administrative oversight over these cases.

The Department does not make parents kill their children. | do not know what in
society iscreating the conditionsthat seem to be caus ng theincreasng levels of infanticide,
but | have no hesitation in saying that the Department of Social Servicesis notthe causative
factor. Thus, in my view, the action taken by the majority in this case, in addition to being
legally wrong, will have little, if any, effectin reducing the instances of infanticide or even
the killing of older children. Its main direct effect will be to create a bonanza for trial
attorneys, whileitscollateral effect will beto create high levelsof confusion among the ranks
of personnel in the numerous administrative agenciesin M aryland with respect to the use
of the discretion they are charged with exercising.

With that said, this case, in addition to being tragic, is, in alegal sense, also a hard
case. Andthereisanold sayingthat “ hard casesit is said make hard law.” The majority creates today
the template for tens of thousands of lawsuits that heretofore did notexist. Forthefirg time
in the history of this State, an employee of the State who does not commitan affirmative act

placing a victim in danger and who inv estigates the matter prior to the injury to the victim
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and makes a discretionary determinationthat no further action isneeded, but is mistaken and
the subject of theinvestigationislater injured, now createsliability for himself or herself and
for the State.

The majority’s holding cannot be logically limited to the factual parameters of this
case - the death of achild. The majority’ s reasoning does not, and cannot, logically limit the
applicationsit now creates, by the result of the mistakein the exercise of the social worker’s
discretion, i.e., that it will only apply if theinjury to the child exceedsacertain level. Duty,
if it exists, isnot determined by the degree of injury. Oncetheduty iscreated, asthe majority
today creates it, a breach of that duty will be actionable if any injury occurs. The cause of
action the majority creates today will apply equally to an estranged spouse alleging to the
Department that thecustodial spouseis*spanking” the child too hard, and therefore abusing
the child. The D epartment, in order to protect itself from litigation, will haveto remove the
child if bruising appears because of thefear that some fact-finder, ajudge or a jury, (some
of which may share acompletely diff erent parenting philosophy) will consider the bruising
to be abuse. And, even if it initially determinesthat it doesnot constitute abuse, when the
estranged parent call sagain and reports that spanking is continuing and it is now too severe,

the Department will haveto initiate anew inspection - every timethereis another allegation.

Moreover, with the majority’ s decision, virtually every discretionary action of every

employeeof any administrativeagency, whose employees by statute arerequiredto perform



discretionary functions, will now subject the State to civil suits where none existed before.

Factually, this is not a case where the respective employee failed to investigate
(although they did not do so promptly). Prior to the injuries complained of here, the
employees investigated and made a discretionary decision. It turned out to be wrong -
tragically wrong.

Itisaccurate to note, as the majority does, that the estranged father continued to make
allegations of abuse. But, any trial judge, or for that matter, any person familiar with what
happensin divorce and domestic situations where parents are fighting over children, knows
that it isnot & all unusual for one parent to continue to accuse theother of abuse or improper
actions toward the children. With the majority’s decison today, in such cases where one
parent is continually complaining about the other parent’s treatment of children (and such
complaints are not at all unusual in the real world where people live), the Department will
virtually haveto assign an investigator to maintain a perpetual investigation asto every such
situation. Or the Department may choose an easier course to protect itself by taking the
child away from the custodial parent upon the first report of suspected abuse and thereby
protecting the State, and its employees, from lawsuits of the nature the majority authorizes
today.

This Court has never before authorized this type of suit against the State, based upon
a“special relationship” arising from a statute of thistype. And the majority does not argue

to the contrary. The majority mentions several cases in its discussion of the special



relationship/negligenceissue. Thefirst caseisRemsburg v. Montgomery, 376 Md. 568, 831
A.2d 18 (2003). The majority uses Remsburg for its statement in respect to duty, that
Remsburg inturn quoted from Muthukumarana v. Montgomery, 370 Md. 447,805 A.2d 372
(2002), and goes on to use the language of those two cases to state the general Maryland
standard for the creation of duties out of which negligence cases can arise. Then the majority
does not follow that standard.

Remsburg was a case where it was alleged that the leader of a hunting party had, in
part because of the existence of statutes regulating hunting, a duty to protect a person
accidentally shot by his son. Admittedly, none of the statutes mentioned were as specific as
the statute in the case at bar. Nonetheless, this Court found no duty arising out of those
statutesthat would support an action in negligence against the father for the actionsof the
son.

Muthukumarana was actually two cases involving allegations that 911 operators had
duties arising out of gatutes that created actionable negligence causes of action if the
operators made errors resulting in injury to others. This Court found no actionable
negligence against the operators who had, in one instance, made mistakes in furnishing
information to responding officers, the result of which was a death. We have recently
described our holding in Muthukumarana (and Fried v. Archer, its companion case) in the

case of Patton v. USA Rugby, ___Md. __, __A.2d __, 2004 WL 1276725 (June 10,

2004).



The position the mgority takes today, is, in my view, in direct conflict with this
Court’s decision in Muthukumarana, where we specifically held, aswe just described it in
Patton, that System 911 operators, in spite of their specific functions to provide protective
assistance to emergency callers, had to have “acted affirmatively to protect,” in order for a
duty to exist out of which an action in negligence could arise.

| see little difference, if any difference, in the 911 operators’ cases and the present
caseand | do not believethat the present case can belogically reconciled. Thequestion will
now arise: ArethisCourt’scases, previously mentioned and the earlier cases | shall mention
later, now overruled? If so, does the majority redly undergand that they are overruling the
prior cases? If they are not overruling the prior cases, what will happen when alawyer for
aclient isadvising the client on what the law is in respect to “special relationships?’ Does
he or she follow the prior line of casesbecause they havenot been specifically overruled, or
the latest - the present case? Or, does he or she flip acoin? | simply do not believe that the
present case, and the 911 operators’ cases, and some of the prior cases | have and will
mention, can compatibly coexist as the law of M aryland.

In Ashburn v. Anne Arundel County, 306 Md. 617,510 A.2d 1078 (1986), this Court
found no negligence where a police officer told an intoxicated person to discontinue driving
and that person, after the officer had left, began to drive again and hit and injured a
pedestrian, basing the decision in part on the fact that the police officer there involved had

not taken any affirmative action in directing the driver to do what later resulted in serious



injuries or death to another. In the present case, the agency employees acted, exercised
discretion, albeit poorly, and then failed to take other affirmative action - they failed to act
further. They did not direct anyone to do anything that resulted in injury and death to the
child. Asin Ashburn, no act of commission occurred in the case sub judice, yet the magjority
departs from the holding of Ashburn to create anew cause of action.

Jacques v. First National Bank, 307 Md. 527, 515 A.2d 756 (1986), did not involve
agovernmental defendant. It wasaprivateaction for negligence against apriv ate defendant.

In Bobo v. State, 346 Md. 706, 697 A.2d 1371 (1997), another case cited by the
majority, this Court found no duty on the part of the Clerk of the District Court to issue a
recall of awarrant. One of the avermentsin that suit was that the clerk ‘“breached his duty
as Court Clerk to perform the tasks set forth by the State as the correct procedure to be
followed in the performance of tasks of Court Clerks. .. ."” Id. at 710, 697 A.2d at 1373.
Valentine v. On Target, 353 Md. 544, 727 A.2d 947 (1999) was an action against a priv ate
party in which, f or several reasons, no negligence was found (there was no statute involved
in the case).

The majority next citesto Williams v. Baltimore, 359 Md. 101, 753 A.2d 41 (2000).
Amongst other claims, the plaintiffs in Williams argued that two different statutory
provisionscreated dutiesout of w hich special relationshipsarose. Thestatutethereinvolved,
stated, in relevant part, “[a] local law enforcement officer responding to the request for

assistance shall: (1) Protect the complainant from harm when responding to therequest . . .



" Id. at 124, 753 A .2d at 53. It contained several other provisions requiring officersto aid
complainants in retrieving their belongings. We did a lengthy review of the legislative
history of that statute before limiting its scope to imposing very specific and limited
obligationsupon the responding police officers. However, in its language that statute was
every bit as specific, if not more so, than the statute the majority today holds creates an
unlimited (the social servicesworkers had made an investigation and exercised discretion)
duty upon social services workers to reinvestigate, seemingly ad infinitum, whenever a
parent is dissatisfied with the prior investigation. More important, the majority in this case
holds that, even in the absence of an affirmative act, such a statute generates a duty out of
which actionabl e negligenceactionscan arisewhen criminal acts are subsequently committed
by others. ThisisEXACTLY what the Court said in Williams could NOT create actionable
negligence. In Williams, we specifically declined to impose such aduty based upon a statute
no less protective than the one in the case at bar. W e stated in that context:

“As we have said, it is clear that the intent of the Legislature in enacting

section 798 clearly was not to create a duty to protect the victim for an

indefinite amount of time: it was only to provide protection while regponding

totherequest.. .. Itisclear from the statute that it islimited to an officer who

is responding to a complaint of domestic violence where the violence

continues in the officer's presence, and an officer who is accompanying a

person to recover personal eff ects.”



Id. at 128-29, 753 A.2d at 55.

We also discussed the General Order that was alleged to have created a special
relationship arising out of a statute. The General Order, in relevant part, provided that its
purpose wasto “[ p]rotect the victim of adomestic incident from physical harm.” Id. at 130,
753 A.2d at 56. That statement is at | east as specific asthe statute the majority relieson in
the case at bar. In addressing the General Order, we stated, in the most relevant part, “[t]o
require a law enforcement officer to protect a victim of domestic abuse from all potential
future possibilities of domestic assault would be absurd. That could not have been the
intention of the police department in drafting this order, and we are not prepared to create
such a duty.” Id. at 130, 753 A.2d at 57. With the case sub judice, the Court is now
prepared, and is, creating such aduty in the absence of any affirmative action on the part of
the employees of the D epartment.

Ultimately, the Williams case was remanded because of the police officer’s specific
affirmativeact of commanding the victimsto remain in the house because he would be right
outside - and then he left, after which they were attacked. We noted in Williams that there
had been an actual affirmative act, such aswe later found lackinginthe 911 operators’ cases
and which is specifically lackingin this case, upon which a special relationship might have
been created out of which aduty might have arisen. Anditwasfor that reason, and no other,

that Williams was remanded for the consideration by a fact-finder as to whether that



affirmative act created a specid relationship out of which a duty to protect was created,
giving rise to actionable negligence.

The majority summarily dismisses this Court’s holding in the case of Lamb v.
Hopkins, 303 Md. 236, 492 A.2d 1297 (1985) (as well it must in order to reach theresult it
wants to reach). In Lamb, athird party argued that because a probation officer had a duty to
initiate action to revoke an individual’s probation, but took no action, and the individual,
while driving drunk, seriouslyinjured achild, the officer’ sduty created aspecial relationship
out of which anegligence action could arise. We disagreed, primarily on the basis that the
duty to initiate revocation was to the court.

In similar fashion, the majority now disposes of the Court of Special Appeals case
of Willow Tree Learning Center, Inc. v. Prince George s County, 85Md. App. 508, 584 A.2d
157 (1991), saying simply that it “dealt with whether a county that had established general
safety regulationsfor day care centers could be held liable to the parents of a child who was
killed while using playground equipment that was allegedly unsafe and in violation of safety
regulations. The Court of Special Appeals concluded that there was no special duty on the
part of the State to the child, merely from the adoption of safety regulations. That, too, isa
far cry from what we have here .. ..” The majority opinion’s characterization of Willow
Tree, as “afar cry from what we have here,” is completely wrong, because the majority’s
opinioninthiscaseomitsfromitsdiscussionthevery issuein Willow Tree that makesit very

relevant to the instant case. In Willow Tree, that court, very early in the opinion, discussed



one of the main arguments of the plaintiffs. “The Sanders argue that the frayed rope was a
violationof applicable safety regulations, and that under Md. Regs. Codetitlel0, §.05.01.16
(‘COMAR’) and the Prince George’'s County Code, a duty was created on the part of the
appellees[Prince George' sCounty] todiscover andreportit.” Id. at 513-14,584 A.2d at 160
(alteration added) (footnote omitted).

That court then discussed the statute applicable there, which was similar, in fact, to
the one at isue here. It gated:

“The public general statute . . . provided that:

“(b). . . These rules and regulations shall:
(1) Ensure safe and sanitary conditions in group day care
centers.
(2) Ensure proper care, protection, and supervision
of children....”
Id. at 514, 584 A.2d at 160. As can easily be seen, the statute in Willow Tree had specific
references to the protection of children - such as the statute in the instant case. That court
then stated:
“Subsection (2) focuses on children, and reiterates the goal of safety.... The
position of the appellants, were we to adopt it, would result in the creation of
aduty to inspect for all possible risks, and would effectively make the County
and itsinspectors liability insurers of day care centers....”
Id. at 514,584 A.2d at 160. Whilel agreethat Willow Tree does not support the positionthe
majority now wantsto take, it is simply wrong to characterize it as“afa cry from whatwe
have here.” In my view, they cannot both simultaneously exist as the law of M aryland.

The majority reads some of the out-of-state cases differently thando|. Itisonething
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to say that they are not persuasive - it is obviousin any event that they have not persuaded
the majority. But you simply cannot make something “afar different situation from the one
now before us” merely by saying so. In my view, any objective reader of Marshall v.
Montgomery County Children’s Servs. Bd., 750 N.E.2d 549 (Ohio 2001) and Beebe v.
Fraktman, 921 P.2d 216 (Kan. App. 1996), would have to say that those two cases are very
similar to the case at bar. In Marshall, the social services workers were already aware that
the mother was an abuser as to other children. After the child atissue was born, the agency
received a call from the child’ s father (just as in the present case) who, while not reporting
actual abuse, asked theagency to investigate the situation. Eventually, the social worker was,
after four tries, able to enter the home to investigate and made afinding of no abuse - just as
did the social service workersin the present case. They then closed the case, just asdid the
workersinthiscase. Thechildwaslater killed. Theonly real differencein Marshall isthat
they received no follow-up calls from the father and the calls received had not been specific
(although they had to have been expressions of concern for the well-being of the child and
the workers were already aware of the parent’s inclination toward committing violent acts
against her children). Factually, then, | suggest that there were many similarities. However,
asthe majority states, there was a statute that contained express language limitingthe ability
of subdivisions to be sued based upon other statutes that imposed responsibilities upon
subdivisions. In other words, in Ohio there was a statute that said what this State’ s common

law said prior to the Court’s opinion in the case sub judice. What the statute stated in
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Marshall, the doctrine of stare decisis providesin this case, at least until the majority chose
to abandon the doctrine.

TheKansas case of Beebe isalmost exactly on point. It may not persuadethe majority
but it certainly is not “inapposite.”

| accept the majority’ sposition that, toit, Nelson v. Freeman, 537 F.Supp. 602 (W.D.
Mo. 1982), is not persuasive. | wishit were. Infact, | do not see how it is not on point and
not persuasive. The Missouri child abuse statute atissuein Nelson was similar to the statutes
in the present case. It stated, in relevant part, as discussed by the federal district court:

“The second objective[of the statute] isfurthered by requiring thelocal

D.F.S. office to investigate reported cases of child abuse and, if necessary,

provide ‘protective services or contact the appropriate law enforcement

authority.”
Id. at 606.

The federal district court then quoted portions of the statute:

“1. Thedivision shall establish and maintain a telephone service. . ..
2. The division shall maintain a central registry . . ..

4. The local office . . . shall cause a thorough investigation to be made
immediately or no later than within twenty-four hours [familiar?] . . . the
primary purpose of such investigation being the protection of the child. . . .

5. Protective social services shall be provided by the locd office . . . to

prevent further abuse. ...
Id. (alteration added).
The court then described the issue, which plaintiffs asserted created an individual

duty, as:
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“The question presented by the third ground alleged .. . iswhether the
allegedfailure of D .F.S. officialsto comply with the statutory duty created by
[the statute], in particular the duty to ‘cause a thorough investigation to be
made’ of reported child abuse, states a cause of action in favor of plaintiffs
under applicable Missouri tort law. Under M issouri law, ‘Before an act issaid
to be negligent, there must exig a duty to the individual complaining.’
Whether a duty was owed by these defendants to these plaintiffs under the
facts of this case depends upon whether, under applicable Missouri law, the
Child Abuse reporting statute must be found to have created only a public duty
and not a duty to individuals, and whether, under the allegations of plaintiffs’
complaint, plaintiffscould be said to fall within some exception to the general
applicable rulein that D.F.S. officids, by their actions, could be said to have
established a specific duty to these plaintiffs.”

Id. at 607 (alterations added) (citation omitted).
Thefacts alleged in Nelson (initially a sexual-abuse case, but one that did resultin a
death), accepted f or the purposes of that court’s resolution, included that:
“[D]efendants K eatings and White undertook to investigate some but not all
of the hotline calls concerning the aforenamed Nelson children. . . .
‘[Defendants] fail[ed] to adequately investigate or detect the aforedescribed
child abuse and mistreatment . . . failed to adequately investigate the
aforedescribed reputationsand prior bad acts. . . improperly classfying .. .
welfare investigations as unsubstantiated, thereby foreclosing future
investigation of the plight of the Nelson children . . . failing to remove the
Nelson children from the residence .. ..””
Id. at 604. How much more similar could the allegations in that case be compared to those
in this present case? The federal district court in Nelson, interegingly, in referring to the
seminal Missouri case, noted that it had been based on an old Supreme Court case in respect
to conservators of the peace and their duties to individuals, arising out of Maryland. It

involved allegationsthat aMaryland sheriff had not performed hisduty to suppressriots, and

a citizen had been hurt as a result. That citizen then sued the sheriff on his bond. The
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Supreme Court of the United States in South v. Maryland, 18 How. 396, 59 U.S. 396, 15

L.Ed. 433 (1856), noted:

“[ T]hesheriff, being present, the plaintiff, Pottle,applied to him for protection,
and requested him to keep the peace of the State of Maryland, he, the said
sheriff, having power and authority so to do. That the sheriff neglected and
refused to protect and defend the plaintiff, and to keep the peace, wherefore,
itischarged, ‘the sheriff did not well and truly execute and perform the duties
required of him by thelaws of said State’ . ... It assumes as a postul ate, that
every breach or neglect of a public duty subjects the officer to a civil suit by
any individual who, in consequence thereof, has suffered loss or injury . . .
because he has not ‘executed and performed all the duties required of and
imposed on him by the laws of the State.’”

South, 59 U.S. at 401. The Supreme Court answered the issue by stating that, “[i]t [the
sheriff’s] isapublic duty, for neglect of which he isamenable to the public, and punishable
by indictment only” (alteration added). Id. at 403.

In Nelson, that court also quoted from the case of Crouch v. Hall, 406 N.E. 2d 303,

304 (Ind. App. 1980):

“In our research we have found it overwhelmingly held that liability to
an individual for damages will not lie where the officer or the public body
owes aduty to the general public asaw hole, but it is not shown that the officer
or public body owes a specific duty or has a special relationship to the
individual.” [Emphasis added.]

The Nelson court then held:
“[T]his Court must conclude that the Missouri Child Abuse gatute created

only a duty to the public and not to individuals, and theref ore cannot be said
to support a cause of action in favor of individuals.

“But the public duty to investigate imposed by the statute does not suffice to
establish a specific duty to these plaintiffs asindividual s, the breach of which
would, under applicable Missouri law, entitle plaintiffs to a private cause of
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action. ...
“Neither the cases cited by plaintiffs nor those already discussed support

plaintiffs’ argument that reliance upon public officialsto perform their public
duty will transform a duty to the public into a duty to individuals.

“The Court has not overlooked the allegations in the complaint that
defendants ‘willfully refused’ to perform the dutiesmandated by the M issouri
Child Abuse statute and demonstrated ‘ complete indifference to or conscious
disregard for the safety of others.” Those allegations do not state a cause of
action under Missouri law.

“Finally, it should be noted that the declaration in South v. Maryland
alleged that the sheriff, although present and ableto do so, ‘did then and there
neglect and refuse to protect and defend the said Jonathan from the said
unlawful conduct and threatened violence of the said evil-disposed persons,
and to preserve and keep the peace of the State of Maryland . . . .
Nevertheless, the court concluded that the declaration had set forth no
suffici ent cause of action.”

Nelson, 537 F.Supp. at 610-12 (citation omitted) (footnotes omitted).

Accordingly, | do not believe that any of the cases cited by the majority asinapposite
actually are. They areall on point and relevant to the debate. Because the present Court,
after more than one hundred and fifty years of the Court agreeing with the concepts of the
cases, now chooses to disagree with them - does not make them inapposte. It seemsto me,
that if stare decisis is not going to be controlling, the Court ought to have the intellectual
honesty to admit it and overrule the cases that hold to the contrary, instead of using
semantical devices, i.e., an overuse of the word distinguish - when there are not any

distinguishing factors. Here the majority abandons stare decisis. AS important, and

distressing, is the fact that lawyers are now left with two lines of cases. Oneline involves
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numerous cases dating back a hundred years or more. The other line being this single case.
They cannot know what advice to proffer to clients. If the Court is going to change the law
it should, at least, specifically state that it is overruling the prior cases.

Again, | point out that thisis not amply a case of an agency with a duty to investigate,
not investigating. Theagency investigated before the child waskilled and specifically found
no abuse. That finding may well be wrong, in hindsight unquestionably so, but it was the
agency’ s decision to make, not thisCourt's. In my view, the statute mandates an inspection
when a report is made, not continual inspectionsad infinitum when the same person makes
continual complaints about the same alleged course of abusive conduct.

Perhaps my most strenuous objection to what the majority is doing with the opinion
in this case concerns the broader effects of the decision. There are a multitude of state and
local governmental and adminidrative entities in this State, upon which are imposed by
statute and regulation a myriad of responsibilities to the people of the State. The
responsibilities of these agencies, for the most part, are performed by persons as imperfect
as are we. Regrettably, but inevitably, they are, when exercising discretion, going to make
mistakes. Often, asin this case, those mistakes may lead to tragedy.

A very similar statute to the one the majority now states creates a duty, out of which
under the majority’ s holding in this case, negligence actions against state agencies can now
arise, is found at Health-General Article, Title 19, Health Care Facilities, Subtitle 3.

Hospitals and Related Institutions, Part V1. Rights of Individuals, § 19-347, “Abuse
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prohibited.” In that section, reports of abuse are to be made to “an appropriate law
enforcement agency, the Secretary [of Health and Mental Hygiene], or the Department of
Aging.” The statute then requiresthat “the law enforcement agency, with the assigance of
the Secretary, shall: (i) Investigate thoroughly each report of an alleged abuse; and (ii)
Attempt to insure the protection of the alleged victim.” The statute then contains an
extensive assemblage of requirements, based upon the exercise of discretion by various
entities, for reporting allegations, investigations etc. If, at any stage of such processes, a
mistake is made, with the majority’s decision today, a potentid lawsuit has been created
where none before existed.

Another example is Health-General Article (dealing with the developmentally
disabled), 8 7-1005 (c) “Duties of law-enforcement agencies,” that requires a lawv
enforcement agency thatreceivesareport of abuseto “ (i) Investigate thoroughly each report
...and (ii) Attempt to ensure the protection of the alleged victim.” With the Court’ sopinion
in the present case, if a police agency conducts an investigation and mistakenly makes a
determination that no abuse hasoccurred, it will have subjected itself (or the gov erning entity
of which itisapart - or both) to tort liability. Interestingly, the Legislature has in another
section relating to other requirements, shown in this Title that when it wants to create civil
liability in respect to health issues it knows how to do so. InSubtitle 11. Prohibited Acts;
Penalties,; Civil Liability, 8 7-1101 (d) the L egislature provided specifically:

“(d) Civil damages. —n addition to any other penalties specifiedin this
section, an individual who isadmitted or held against the individual’s will by

-17-



a person who is providing services without a license may recover civil
damages from that person and from any other person who knowingly
participates in the admission or detention.”
The inclusion of this section certainly establishes that the General Assembly knows how to
create civil liabilitywhen it establishes programsfor theprotection of the general population.

Section 10-705 of the Health-General Article contains almost exactly the same
provisions as Title 7, requiring law enforcement entities who receive reports of abuse of
another broad class of persons (mentally ill individuals) to investigate and secure protection
for them. Aswith the case a bar, if the agency in the exercise of its discretionary function
of investigation makes a mistake, civil tort liability, as aresult of the magjority’s position in
this case, will attach.

Health-General Article, 8 14-407 requires “The D epartment” to: “(1) Investigate
complaints received regarding the youth camp; and (2) Require appropriate training,
including knowledge of outdoor camping, for a camp inspector.” With the majority’s
opinionin the case at bar, the door to civil tort liability against the governing entity charged
with inspecting is opened, where a camper isinjured in ayouth camp, based upon a claim of
inadequate inspections or a mistake in inspection, or even based upon a claim by a person
injured in a youth camp that the inspectors were not adequately trained.

The Health-General Article also requires all medicd and cytology laboratoriesto be

initially inspected and to thereafter be periodically inspected. See 8 17-202 (b) of the

Health-General Article. With the Court' s opinion today, if an inspection is not conducted
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on asufficiently periodic basis, or if it isand existing problems are not discovered during the
inspection, and the oversight results in injury to a person, civil tort liability, under the
reasoning of the majority’s opinion, might well attach.

Health-General Article, § 18-208 requiresa county health officer to: “1. investigate
the suspected disease; and 2. Act properly to prevent the spread of the disease.” Under the
holding of today, if that health officer’sinvestigation, albeit in good faith, is flawed, or the
actions he takes to prevent the spread of the disease are not as adequate as they might
conceivably be, all those personswho might subsequently contract the disease will be citing
Horridge as their legions march to the court houses and file suits against (in effect) their
respectivecounties. See also Health-General Article, 8 19-407 (requiring“ T he Department”
to “Inspect the operations of each home health agency to determine whether it is meetingthe
requirements. ..”).

Section 20-302 of the Health-Generd Article sates that the “Secretary” may
“investigate all nuisancesthat affect the public health and devise means for the control of
these nuisances.” If a public nuisance also constitutes a private nuisance, e.g., sewage
leaking from failed septic systems, is the State liable under the majority’s reasoning of the
day, to a specific adjacent landowner whose property is overrun by the sewage if the State
does inspect and makes a mistake? |sthe Stategoing to beliable if the health of humerous
citizens' is impaired? Other provisions of Title 20 require the Secretary, upon receiving

certain complaints, to investigate whether certain conditionsarelikelyto“injure any adjacent
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property. ..."” If the Secretary does not act promptly, or if he acts and migakenly determines
that the condition will not injure adjacent property or persons, and then it does, will the State
beliablein individual actions? Subsequent to Horrid ge, astrong argument can bemade that
the specific property or the person, are just such types of properties (“adjacent”) or persons
that statute was designed to protect. | fail to see how such asituation could be distinguished
(except perhaps as to the severity of the result — but, of course, court decisions are not to be
result-driven).

Whilethegeneral provisionsof theregulation of food establishments, i.e., restaurants
etc., provide for permissve inspections, and, presumably, the State or a local health
department could argue that illnesses relating to food do not result from the failure of a
required inspection, some areas of food regulation require mandatory ingpections. Health-
General Article, §21-413, requiresinitial and periodicinspection of facilitiesinvolvedinthe
productionof milk. Under Horridge, it will beargued, for exampl e, that thelitigant sickened
by bad milk products was injured as a result of a deficient investigation or inspection.
Section 21-809 of the Health-General Article also requires mandatory inspectionsin respect
to frozen food facilities.

Health-General Article, Title24, MiscellaneousProvisions, Subtitle 4. Bedding, which
inlargepart isconcerned with the disinfecting of used bedding, permits,in Part 111, § 24-416,
the inspection by the Secretary of all places where bedding is made, renovated or sold.

Though perhaps an extreme exampl e (except to the person being bitten), under Horridge an
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argument could be made that the State is liable to a person who has been subject to bedbug
infestations after purchasing a used mattress with a disinfected tag affixed by an entity
inspected by the Secretary. Certainly, the class of persons that gatute purports to protect
includes the purchasers of disinfected mattresses.

Health-Occupation Article, § 9-314, “Investigations; grounds for reprimands,
suspensions, and revocations,” providesthat the “[State] Board [of Examiners of Nursing
Home Administratorg shall investigate and take appropriate action asto any complaint . . .
that a licensee has faled to meet any standard of the Board.” After the majority’ s opinion
becomes the law in Maryland, if the Board investigates, but mistakenly determines that
standards are being met (when actually a standard is not being met), and a personisinjured
asaresult, an action will lie against the Board, i.e., the State. Section 14-303 of the Family
Law Article, inrespect to “vulnerable adult[s],” requiresa“local department” upon areport
to “begin athoroughinvestigation.” Inthatinvegigationthelocal departmentisto determine
whether the adult is vulnerable and whether there has been “abuse, neglect . . . or
exploitation.” Ultimately, it must make a determination whether the adult isin need of
“protective services.” With the Court’s opinion in the present case, all administrative
departments (whether of State or local governments) become liable in tort if they make a
mistake in any of their discretionary determinations.

Public Safety Article, Title5, Firearms, Subtitle 3. Handgun Permits, 8 5-306, among

many other things, requires the Secretary to conduct an investigation into an applicant’s
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“propensity for violence or instability.” Such an investigation and determination are
necessarily subjective, and the Secretary’ sperformance of such an investigation involvesthe
exercise of discretion. Subsequent to the case at bar, it will be argued that the Secretary
should be liable to those injured by such a permit holder, because the act of injury itself is
proof that the wrongdoer had apropensity for violence or was unstabl e, and thusthe exercise
of discretion was wrong, and the State should be liable. The same could be said of
firefighting officials. Title6, Subtitle 3, 8 6-303, requires every fire department or volunteer
squad to run a criminal records check of applicants and permits them to exercise discretion
in the hiring of personswith criminal records. Under § 6-307, “Inspections,” the State Fire
Marshall is required to inspect a large classification of public and non-dwelling private
buildingsfor fire exits and safety standards. If aninspection is defective, afire occurs, and
injuriesand/or deaths occur, will the State be liable for tort damages, based solely upon the
defective inspection?

Under Title 12, Subtitle 2. Statewide Building and Housing Codes, 8 12-202 (e) of the
Public Safety Article, the Department of Housing and Community Development “shall
investigate [any alleged violation of the ‘Maryland Accessibility Code' (a code to make
buildingsaccessibleto personswith physical disabilities)] to determineif aviolation exists.”
Presumably, if the Department makes a mistake in determining whether a building is
“accessible,” and asaresult adisabled personisinjured attempting to access a building, the

State will now be liable. This statutory provision as to the subjects it is designed to protect
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is at least as specific as the statute the majority bases the creation of thisnew liability onin
the case at bar.

Agricultural Article,83-104, “Local health authorities and veterinarians required
to report contagious and infectious diseases,” states “every local health authority of every
county shall investigate each reported case of contagious or infectious disease of livestock
or poultry in the county. If the authority finds a contagious or infectious disease, it shall
report to the Secretary [of Agriculture].” The Secretary is given abroad range of powersto
deal with the disease, includingthe destruction of any animal exposed to the disease. Under
this authority, hundreds of thousands, if not millions, of chickens have been desroyed over
the years. Suppose the health authority failsto investigate, or does investigate but makes a
mistakein diagnosing, or failing to diagnose the disease, and millionsof chickens are either
wrongf ully destroyed, or, if exposed are not destroyed and they infect other chickens. Under
the majority’s holding, actions in negligence against the State may arise in respect to
damages or consequential damages, even where the injury is to a person’s livelihood, as
opposed to his or her health.

The Labor and Employment Article, in 8§ 3-206 in respect to work permits,
subparagraph (d)(2)(i) permits the Commissioner to issue work permits for certain
occupations not normally permitted to a minor if, “after investigation, the Commissioner
determines that neither the work nor the work site where the work is to be performed is

hazardousto theminor . ...” If aminor islater injured doing the work, itwill be argued that
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the Commissioner, in his required investigation, made a mistake, and that under Horridge,
the State isliable for the damages to the minor.

Inthe samearticle,in 8§ 5.5-114, “Request for inspection,” railroad employees may
request inspections of railroads. Upon receipt of such requests, if the Commissioner
determines that there are reasonable grounds supporting the request, he “shall conduct an
investigation as soon as practicableto determine whether the danger or threat exists” He
or she is then given powers to deal with the findings of the investigation. Now, with the
majority’s opinion, if the Commissioner receives such a request and does not conduct an
investigation as soon as some court fact-finding entity, after the fact, believes was
practicable or if the Commission conducts a prompt investigation, but in the exercise of his
or her discretion, determines that no threat exists, butis mistaken, and an accident happens
because of a defect, the State will be liable in tort. Obviously, this particular statute is
designed to protect a class of persons, which includes passengers. If an Amtrak passenger
train derailsin Maryland, with hundreds, probably thousands of passengers, the State will
join the railroad companies as defendants - probably as the prime defendant in that the
passenger railroads are generally in a state of financial insecurity, whereas the State has the
ultimate deep pockets.

Business Regulation Article, Subtitle 4, which deal swith theregulation of anusement
attractions, requires, in § 3-402, “Inspections and investigations,” that the Commissioner

of Labor and Industry “shall inspect: (1) each amusement attraction at an amusement park
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annually; (2) each amusement attraction, if moved, before it begins operation at another
location; and (3) each new or modified amusement attraction before it begins public
operation.” The Commissioner is als0 required to investigate complaints or accidents and
to reinvestigate the amusement attraction. With the decision in the present case, if the
Commission makes a mistake during any of the many (given the frequency with which
amusement attractions may be moved) investigations he conducts, and someone is injured
by adefectiveride, the Statewill now join the amusement attraction operator as adefendant.
The Environment Article, in § 10-202, requires the Secretary of the Environment to
investigate any complaint made by three or more people in respect to certan alleged
conditionsthat includea condition where there exists “[ & ny water in which mosquito larvae
breed.” The still bodies of fresh water in this State, as well as much of the brackish waters,
are susceptible (one who is frequently mosquito-bitten supposes) to inspections by the
Secretary. That includes most of the Eastern Shore. If the Secretary does not make a prompt
inspection, and apersonisbitten asaresult of mosquito’ s hatching from the larvae in waters
the Secretary had been informed contain larvae, and the bitee contracts malaria, West Nile
or any other mosquito-transmitted disease, i s the State going to be liable?
Inmatesin correctional institutions, in addition to the customers of the various State
and local hedth organizationsthat | have not mentioned (and there may be scores, if not
hundreds of them), students and their parentsin secondary and higher education entities, all

of them, and more, will now look for any statute that imposes responsibilities upon
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administrative agencies (including the Administrative Office of the Courts), and using the
majority’ sopinion go to court anytime they perceive that a State employee has not exercised
his discretion appropriately, and they have been damaged as a result. If that is to be the
future of litigation against the State and its local governments, it should be a policy decision
by the Legislature not by this Court.

Today, for the first time, the majority imposes tort liability against governmentd
entities arising out of discretionary governmental decisions where the state actor has not
acted affirmatively to place the alleged victim in danger.

Whileitwill not happen right away, unlessthe Plaintiff’s bar i sin, and staysin, astate
of mental hibernation, the rain will come. A deluge of litigation will fall upon (andinto) the
State’ s big pockets.

The Circuit Court correctly applied the law as it existed prior to this case. | would
affirm its correct decision.

Judge B attaglia has authorized me to note that she joinsin this dissent.
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