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These appeals fromthe Crcuit Court for Carroll County
present a challenge to that court's procedures for collecting
overdue child support paynents. Appellants Scott Carle Craig and
Ronal d Lee Reed have franmed two questions for our review

|. Wether the procedures followed in the
court below violated appellant's right to due
process of |aw and the assistance of counsel
as well as the Maryl and Rul es.

1. Whether the court below erred in
ordering appellant's incarceration and
conditioning his rel ease upon the paynent of
(the anobunt alleged to be overdue)! where
there was no show ng of past or present
contenpt nor that he had the present ability
to pay.

In support of the procedure at issue, appellees, Martha A
G ass and Delores L. Foley present the foll ow ng question:

|. Did the trial court properly find that
appellant failed to nmake child support
paynments and properly issue a body attachnent
and i npose a bond to be applied towards
appellant's child support arrearage?

Fact ual Backgr ound

(1) The Craig case:

Craig is the father of dass' child. Wen dass began to
recei ve public assistance she assigned her claimfor child
support to the Carroll County Departnent of Social Services. At

the request of that agency, the Bureau of Support Enforcenent,

'1n Craig's case the anbunt was $650.00. |In Reed' s case
t he anbunt was $600. 00.



represented by the Carroll County State's Attorney's Ofice,
initiated support paynment proceedings. On Decenber 17, 1987,
Craig signed a consent order in which he agreed to pay a bi-

weekly sum of $25.00 for "support and mai ntenance" of his son.

In a Conplaint for Contenpt and Incarceration, filed on
February 12, 1991, it was alleged that

2. That [appellant], has failed and
refused to pay said sum and there is now due
[ appel | ee] by [appellant] the sum of $2940. 74
as of January 4, 1991, which the [appellant]
refuses to pay though fully able to pay the
sane.

3. That [appellant] did not report any
changes in enploynent or a residence within
ten (10) days to the Court or to the Bureau
of Support Enforcenment as stated in Paragraph
#3 of the Court Order dated the 6th day of
January 1987. The [appellant] has subjected
hinself to a $250.00 fi ne.

The "WHEREFORE" cl ause of this conplaint requested that:
1) [Appellant] be attached for Contenpt of
this Honorable Court in not obeying the Oder

of Court aforesaid,

2) The Court incarcerate the [appellant] for
Cont enpt, and

3) The Court issue an Earnings Wthhol di ng
O der.

On February 28, 1991, the court entered a show cause order

requiring that



...[Appel lant] be and appear in this Court on
the 22nd day of May, 1991...and show cause,

if any he...my have, why he...should not be
attached for contenpt as above set forth, and
why the relief prayed should not be
granted.. ..

That order nentioned nothing about appellant's right to
counsel. It did, however, contain the foll ow ng advice:

PLEASE NOTE: | F YOU ARE REPRESENTED BY
COUNSEL, YQOU MAY APPEAR ONE HOUR LATER. | F
YOU W SH TO DI SCUSS THE CASE PRI OR TO THE
HEARI NG YOU MAY CONTACT THE STATES' S
ATTORNEY' S OFFI CE

On June 3, 1991, Craig signed a consent order that stated:

That shoul d [appellant] fail to nake five
regul arly schedul ed paynents, when due, as
ordered, [appellant] wll be subject to
having a Body Attachnent issued for
his...arrest, upon notice to [appellant] by
mai |, at his...last known address, that

[ appel l ant] has failed to nmake said paynents
and that a hearing will be held on a given
specific date for the purpose of requesting
said Body Attachnment. (enphasis in original).

Crai g appeared pro se at a May 27, 1992, "review hearing,"
held before a master who did not ask Craig why he was
unrepresented. At the conclusion of the hearing, the master nade
the follow ng findings and recommendati ons:

The [appellant] was to nake a |l unp sum
paynent of $550.00 not later than 5\27\92..
Paynents were received on 5\21\92

$50. 00; 5\13\92 $175.00..

O her findings: On 1\22\92 arrearage
was $3060.74 so it has been reduced. He is
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still $625.00 higher than he shoul d be.
There is a pending paynent by wage |ien of
$137. 00. ..

[ Appel l ant was] fired on 5\26\92 after
an altercation with his girlfriend, he wll
apply for unenpl oynent today.

[ Appel l ant is] ordered to pay child
support in the anount of $25.00
per week.

[It is recoomended that appellant] be
ordered to nmake paynents toward the arrearage
of $2685.74. ...

Revi ew Hearing to be held on 10\28\92.

The COctober 28, 1992 review hearing proceeded in the sane
fashion. Craig appeared pro se. He was not advised of his right
to counsel. The naster made witten findings and recomendati ons
that stated in pertinent part:

The arrearage as of the date of this
hearing is $2961. 74 which is $1451. 00 hi gher
than it should be to be in conpliance.

The [appel l ant] concurs with the
arrearage anount .

A wage lien is ordered; it wll operate,
because the [appellant] is now enpl oyed.

The [appellant] was to nake a |l unp sum
paynent of $625.00, not |ater than 10\ 15\92;
it was not paid.

Last paynment was received on 10\ 20\92,
in the amount of $50.00. There were three
wage |ien paynents made in June and one in
August .

[It is recomended that appellant]
continue to be ordered to pay current child
support in the anmbunt of $25.00 per
week. ..[and] continue under a m ssed paynent
provision; if [appellant] fails to nmake 4
regul arly schedul ed paynents, [he] is subject
to having a body attachment issued after
being notified by mail at the |ast known
address of a hearing to be held for purpose
of requesting a body attachnent...
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On January 26, 1994, the Bureau of Support Enforcenent filed
a Conplaint to Increase Child Support. On February 15, 1994,
Craig was served with two sunmonses. One summons advi sed him
that, although he was not required to file a witten response to
the conplaint, he was required to attend a hearing schedul ed for
April 13, 1994. The second summons, however, "COWANDED' Craig
to "personal ly appear and produce docunents or objects" in the
Crcuit Court on April 13, 1994 at a 1:00 P.M Master's Hearing.
Crai g appeared pro se at the hearing. The nmaster neither
advised himof his right to counsel nor made a finding on the
issue of his ability to pay. The master did, however, recomend
that a body attachnment be issued for appellant with cash bond set
in the amount of $650. 00.
On April 15, 1994, Craig through counsel, filed exceptions
that included the follow ng contentions:
That the Court is without authority to
i nprison the [appellant] pursuant to the
recommended Body Attachnment for failing to
pay child support without a finding that such
failure amounted to contenpt; and then, any
order for inprisonnment nust contain a purging
condition for which the [appellant] has the
ability to conply...
[ Appel lant] is entitled to a | awful
bond. A "nonrefundable bond" is not a bond
as defined in Maryland Rul e 4-217.

Craig was represented by counsel at an August 19, 1994,



exceptions hearing.? His counsel did not challenge any factual
findings, but argued that the collection procedure to which Craig
had been subj ected

...1s aformof definite commtnent....There
IS no purging condition attached, which is
required by law. ... There is no finding...that
he has the ability to neet the purging
condi ti on.

* * *

Your Honor, the Court is wthout
authority to inprison sonmeone on a finding by
a Master that he m ssed paynents... MW
client's going to jail w thout any contenpt
finding...there's no charge of contenpt, nuch
| ess a finding.

Appel | ee' s counsel responded:
The Conpl aint for Contenpt was filed,

originally, on February 11, 1991, in this

case, and, in fact, the m ssed paynent

provision was in a Consent Oder...| really

don't think that this is unfair at all. W

were just having himheld accountable for the

time in which he was able to work. ..
The court decided to "deny [appellant’'s] exceptions..." It
signed the proposed Order for Body Attachnent. A Body Attachnent
was i ssued on August 22, 1994 and Craig was arrested two days

|ater. Bond was posted on August 31, 1994.

(2) The Reed case:

2 The record does not show that Craig was present at this
heari ng.
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Reed and Fol ey were once husband and wi fe.
Subsequent to their divorce, Foley began to receive public
assi stance and assigned her claimfor child support to the
Carroll County Departnment of Social Services. At the request of
t hat agency, the Bureau of Support Enforcenment, represented by
the Carroll County State's Attorney's Ofice, initiated support
paynment proceedi ngs. On Decenber 17, 1990, Reed signed a consent
order in which he agreed to pay a bi-weekly sum of $60.00 for
"support and nmi ntenance of" his son.
In a Conplaint For Contenpt And Incarceration, filed on
Decenber 17, 1991, it was all eged that
...[appellant] has failed and refused to pay
said sum and there is now due [appellee] by
[ appel l ant] the sum of $1050. 00 as of
Septenber 13, 1991 which the [appell ant]
refuses to pay though fully able to pay the
sane.
...[appellant] did not report any changes in
enpl oynment or a residence within ten (10)
days to the Court or to the Bureau of Support
Enf orcenent as stated in Paragraph #3 of the
Court Order dated the 11th day of Decenber,
1990. The [appellant] has subjected hinself
to a $250. 00 fi ne.
The "WHEREFORE" cl ause of this conplaint requested that:
1) [Appellant] be attached for Contenpt of
this Honorable Court in not obeying the
Order of Court aforesaid,

2) The Court incarcerate the [appellant] for
Cont enpt and,



3) The Court issue an Earning's Wthhol ding
O der.

On January 8, 1992, the court entered a show cause order
requiring that

...[appellant] be and appear in this court on
the 20 h day of May 1992...and show cause, if
any he...may have, why he...should not be
attached for contenpt as above set forth, and
why the relief prayed should not be
granted. ..

That order nentioned nothing about Reed's right to counsel.
It did, however, contain the foll ow ng advice:

PLEASE NOTE: | F YOU ARE REPRESENTED BY
COUNSEL, YOU MAY APPEAR ONE HOUR LATER THAN
THE TI ME | NDI CATED ABOVE. | F YOU WSH TO
DI SCUSS THE CASE PRI OR TO THE HEARI NG YQU
MUST CONTACT THE NON SUPPORT UNIT OF THE
STATES ATTORNEY' S OFFI CE. .

Reed attended the May 20, 1992 hearing, held before a naster
who did not ask himwhy he was appearing pro se. At the
conclusion of the hearing, the master nade the following witten
factual findings and recommendati ons:

The arrearage as of the date of this
hearing is $2, 100. 00.

There have only been 2 paynents since
Jan. 1991-$30.00 on 1/31/92 and $120.00 on
5/28/91. [Appellant] is unenployed; a letter
fromhis atty...confirms a work rel ated
injury from1990....He could have returned to
his fornmer job, but because of transportation
probl ens, was termnated. He tried to work
at McDonald's but couldn't Iift boxes...

[It is recoomended that appellant] be
ordered to pay child support for each child
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Reed
al so held

in his wi

The
f ashi on.

t o counsel

in the amount of $60.00 bi weekly...[and]
ordered to nmake paynents towards the
arrearage of $2,100.00 in the anmount of
$20.00 bi weekly... (and) ordered to nmake a
| ump sum paynment of $500. 00 by 9/23/92.
Revi ew Hearing to be held on 9/23/92...three
m ssed paynments will subject [appellant] to
notice of body attachnment hearing. Parties
wai ved right to exceptions....

attended the Septenber 23, 1992 review hearing that was
before the master, who included the foll ow ng statenent
tten findings and recommendati ons:

...[Appellant] clainmed he started working on
a farmearning $120. 00 a week running farm
equi pnent and doing farmwork for other
farmers. The [appellant] receives a $288. 00
bi -weekly disability paynment which may end in
February of 1993. [Appellant is] ordered to
make a | unp sum paynent of $1,180 by January
20, 1993....Parties waived right to
exceptions, and agree to entry of immedi ate
order.

January 20, 1993 review hearing proceeded in the sanme
Reed appeared pro se. He was not advised of his right

. The master nade witten findings and reconmendati ons

that stated in pertinent part:

[ Appel l ant is] ordered to make a | unp
sum paynment of $1,000 by June 16, 1993 at
which time a Review Hearing will be held at
9: 00 am The purpose of the hearing is to
monitor the |lunp sum and [appel | ant' s]
enpl oynent status. Parties waived right to
exceptions, and agree to entry of immedi ate
or der.



Reed received a March 25, 1993 letter from an Assi stant
State's Attorney that advised as foll ows:

In the above captioned case, on January 20,
1993, the Court passed an Order containing a
provi si on whi ch subjects you to a Body
Attachnent, after notice to you of a hearing
if you failed to make 3 regul arly schedul ed
paynents after January 20, 1993. According
to the Bureau of Support Enforcenent, you
have m ssed your 3 regular paynents. As a
result of your having failed to make said
paynments, a hearing has been schedul ed for
Wednesday, April 21, 1993...

You are not required to attend the hearing
schedul ed on April 21, 1993, but if you w sh
to contest |ack of paynments and the issuance
of a Body Attachnent, you may want to appear
to present your evidence to the Court at the
heari ng. However, the issue of the m ssed
paynents and the request for the Body
Attachnment for your arrest will be addressed
by the Court with or without your presence at
the hearing. Additionally, if, prior to the
hearing, you nmake up the m ssed paynents and
present proof of that to our office in
advance of the hearing, we may consider not
pursui ng the request for a Body Attachnent.

Reed's next hearing took place on June 16, 19932 before a
master. Once again, he appeared pro se. Once again, he was not
advised of his right to counsel. The witten findings and
recommendati ons nmade at the conclusion of that hearing stated in

pertinent part:

3 The April 21, 1993 hearing was cancel ed. The record does
not i ndi cate why.
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[It is recoomended that appellant] be ordered
to make | unp sum paynent of $1170.00 by

Cct ober 27, 1993, at which tine a review
hearing wll be held...Findings and
recommendati ons were announced at cl ose of
heari ng.

At the conclusion of the Cctober 27, 1993 hearing, conducted
in the sanme fashion as the prior proceedi ngs, the master nade the
foll ow ng pertinent findings and recomrendati ons:

The arrearage as of the date of this
hearing is $3,112. 00, which does not give
credit for a paynent of $1,170 paid today by
check. The arrearage, with credit for that
paynent, is still $372.00 higher than it
should be to be in conpliance.

[It is recommended that appellant] be
ordered to nake a | unp sum paynent of $372.00
by April 27, 1994, at which tinme a review
hearing wll be held...

On March 9, 1994, an Assistant State's Attorney wote a
letter to Reed that stated in pertinent part:
This is to advise you that, according to our
records, you have failed to nake at | east
three (3) paynents. |In addition, a M ssed
Paynent Hearing has been schedul ed for Apri
27, 1994 at 9 a.m At this hearing, the
Court will be requested to issue a Body
Attachnent for your arrest since you failed
to make the required paynents.
That |l etter made no nention of Reed's right to counsel
He appeared pro se on April 27, 1994. The naster neither advised
himof his right to counsel nor made a finding on the issue of

his ability to pay. The Master did, however, recommend a body
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attachnent with a non- refundabl e cash bond of $600.00 to be

appl i ed agai nst any child support arrearage. Later that day Reed

filed exceptions that included the foll ow ng contentions:

1. That the Court is without authority
to inprison [appellant] pursuant to the
recommended Body Attachnment for failing to
pay child support without a finding that such
failure amounted to contenpt; and then, any
order for inprisonnment nust contain a purging
condition for which the [appellant] has the
ability to conply.

2. That [appellant] is entitled to a
| awf ul bond. A "nonrefundable bond" is not a
bond as defined in Maryland Rule 4-217.

Reed was represented by counsel at an August 19, 1994

exceptions hearing.* His counsel did not challenge any factual

findings, but argued that the collection procedure to which Reed

had been subj ected

...violated alnost all the rights of due

process....In...civil contenpt matters, there
must be a purging condition placed on
soneone's commtnment. In this particular

situation and others that have gone before
it, [when] individuals are arrested...they

wait in jail. There is no way to get out
except to pay what is...an illegal bond.
* * *

...[I']t"s not a bond; it is...a
comm tment w thout a purging condition,
wi t hout a rel ease date.

* * *

4 The record does not show that Reed was present at
heari ng.
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You know, it sounds like, |ooks |ike and
snells like contenpt, but yet its's being

call ed m ssed paynent. |If it had been called
contenpt, you would have the right to
counsel . ..

Appel | ee' s counsel responded:

First of all, this is not a contenpt
proceedi ng. The contenpt proceedi ng has
al ready been held. The m ssed paynent
provi sion and the m ssed paynent procedure is
a purge provision for the original contenpt
proceeding. He was originally charged with
contenpt in this case on Decenber 17 of 1991
where the Conplaint for Contenpt was filed
and subsequently, an Order was issued
i nposing the three m ssed paynent provision
on May 20 of 1992. So, ny argunent woul d be,
in responding to the Exceptions, that the
chall enge to this m ssed paynent provision is
alittle bit late.

The court decided to "dismss the exceptions and ... sign
the order of April 27th 1994." As a result of that ruling, a
body attachnment was issued on August 22, 1994. Reed was arrested

seven days |l ater.

Di scussi on
I
Appel l ants argue that the procedure that resulted in their
i ncarcerations violated the due process clause of the Fourteenth
Amendnent to the United States Constitution, the due process

cl ause of the Maryland Declaration of Rights, and the Mryl and
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Rul es of Procedure.® W agree. Appellants were subjected to a
process that (1) violated the right to counsel, and (2) used the
"body attachnment” (with a "non-refundabl e cash bond" feature) to
ci rcunvent the contenpt rules.
A. The R ght to Counse
The Court of Appeals has nmade it clear that "an indigent

defendant in a civil contenpt proceedi ng cannot be sentenced to
i ncarceration unless he has been afforded a right to appointed

counsel ." Rutherford v.Rutherford, 296 Md. 347, 363 (1983).

Appel | ees contend that Rutherford does not apply because (1)

each appellant was ultimately represented by counsel at his
August 19, 1994 exceptions hearing; and (2) neither appellant was
subjected to a P Rule civil contenpt proceeding. There is no
merit in either contention. The August 19, 1994 exception
hearing was nore |ike an appeal than a trial. |Indeed, the
constitutionality of the process was the only issue discussed.
Deni al of one's right to counsel at trial is not cured by the
appear ance of counsel on appeal .

At each of the hearings that took place before nmasters,

> Neither appellant is presently incarcerated. Appellees,
therefore, argue that this case is noot. W disagree. This
matter involves an issue that "may frequently recur, and which,
because of inherent tine constraints, may not be able to be
af forded conplete appellate review." Attorney General v. Anne
Arundel Sch. Bus Contractors Ass'n, 286 M. 324, 328 (1979).
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factual findings were made regarding the appellant's ability to
conply with the order to which he had previously consented. At
none of those hearings was either appellant advised of his right
to counsel.® A party's right to counsel -- and the court's duty
to protect that right -- does not depend on what nane the
authorities give to the proceedi ng, but rather on the consequence

of an adverse finding at that proceeding. Jones v. Johnson, 73

Md. App. 663, 667 (1988).
In each of these cases, the findings made by the nmaster are
"findings of fact entitled to deference under the clearly

erroneous rule." Dom ngues v. Johnson, 323 Ml. 486, 496 (1991).

In each of these cases, therefore, a master's finding would -- if
adverse to the appellant -- place appellant in jeopardy of being
confined for violating an order of court. At every stage in the
process at issue, each appellant was entitled to proper advice of
his right to counsel
B. The Right to a Process That Conplies Wth the P. Rul es’
Rule P 4 contains inportant safeguards that cannot be denied

to a party by changing the nane of the proceeding. The person

6 An Assistant State's Attorney represented the Support
Enforcenent Unit at each hearing.

" Renedi al proceedings to conpel obedi ence of court orders
are governed by Chapter 1100 of the Maryl and Rul es of Procedure,
Subtitle P. Contenpt.
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who has allegedly violated an order of court is entitled to (1)
formal notice of the precise violation alleged, (2) an
opportunity to be heard on the nerits of that issue, and (3) the
right to counsel if confinenent is the sanction to be inposed for
the violation. The procedures at issue in these cases do not
conply with those requirenents.

The March 25, 1993 letter to Reed did not advise himof his
right to counsel. That letter was anything but "the essenti al
facts constituting the contenpt charged" as required by Rule
PA(b) (1) (b). It merely stated that appellant had m ssed three
paynments. It did not specify the dates that were m ssed or the
anount that was due. Mreover, the letter was m sl eading in that
it (1) understated the inportance of his presence at a proceeding
that could result in the issuance of an order for his
confinement, (2) inplied that appellant would have no right to
ask for a continuance, and (3) inplied that the appellant could
be subjected to a body attachnent even if he paid in full.

Nei t her sumons that Craig was served with on February 15,
1994 advised himof his right to counsel. The April 27, 1994
proceedi ngs before the master did not conply with the P. Rules.
No show cause order was issued by the court advising appellant of

the precise charges and of his opportunity to be heard.



C. The Right to Protection Froma Body Attachnent

Appel | ees contend that Rule 1-202 is a separate procedure
that may be used to enforce child support obligations. W
di sagree. Rule 1-202(c) provides:

(c) Body Attachnment--...nmeans a witten order
i ssued by a court directing a sheriff or
peace officer to take custody of and bring
before the court (1) a witness who fails to
conply with a subpoena, (2) a materi al
witness in a crimnal action, or (3) a party
inacivil action who fails to conmply with an
order of court.

The words "and bring before the court” make it clear that
the rule was designed to conpel a party's physical presence in
the courtroom An individual who has failed to pay child support
is not subjected to this rule unless there has been a failure to
appear at a proceeding. No such problemexisted in either of
t hese cases.

Each body attachnment issued in these cases contai ned a "non-

refundabl e cash bond." It is well established that "[t] he
purpose of bail is to assure the attendance of the accused at the
trial." Simons v. Warden, 16 Ml. App. 449, 450 (1973). A non-

refundabl e bail credited toward an arrearage violates this

principle.?

8 The procedure also violates Rule 4-212, which expresses a

preference for a sutmmons. |If the defendant is not in custody, a
warrant shall be issued only when "the court finds that there is
a substantial |ikelihood that the defendant will not respond to a
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...[Al person found to be in civil contenpt
cannot be assigned the burden of proving his
or her inability to conply with the purging
provision....An affirmative finding that the
contemmor is presently able to conmply with

t he purging provision cannot be based solely
on the judge's disbelief of the contemmor's
claimof inability to conply.

Lynch v. Lynch, 103 M. App. 71, 82 (1995)(citations omtted).

In these cases, neither the master nor the circuit court
made a finding that either appellant had the present ability to
pay the amount of the "non-refundabl e cash bond." The bond,
therefore, constituted an invalid purging provision. Further
proceedi ngs to collect child support paynents nust conply with

the principles established by Rutherford, Lynch, and Maryl and

Rul e 4-215.

JUDGVENT REVERSED | N EACH CASE
APPELLEES TO PAY THE COSTS.

summons. " Rule 4-212(d)(2).



