REPORTED

IN THE COURT OF SPECI AL APPEALS

OF NMARYLAND

No. 481

Septenber Term 1994

WLLI AM L. SNYDER

STATE OF MARYLAND

Moyl an,
Bi shop,
Hol | ander,

JJ.

Opi ni on by Bi shop, J.

Filed: April 26, 1995



Appel lant, WIIliam L.

second degree murder. A jury, sitting in the GCrcuit

Bal ti nore County,

Appel  ant was sentenced to life inprisonnent.

Appel I ant raises the follow ng questions,

VI .

VII.

VIIT.

| ssues

Was the evidence sufficient to
sustain appellant's conviction?

Did the trial court err in admtting
evi dence of police specul ation?

Did the trial court err in allow ng
the State to question defense
W tnesses regarding prior bad acts
of appel |l ant?

Did the trial court err in allow ng
the State to question defense
W t nesses regarding prior statenents
made by the w tnesses?

Did the trial court err in refusing
to allow appellant to consult wth
his attorney?

Did the trial court err in allow ng
State witnesses to testify that the
victimhad feared for her life?

Did the trial court err when it
permtted appellant to discharge his
attorney at the close of all the
evi dence, but before jury
i nstructions and cl osi ng argunent ?

Did the trial court err in denying
appellant's notion for a newtrial?

Snyder, was charged with first

Court

and

f or

found appellant guilty of first degree nurder.

whi ch we rephrase:

We answer appellant's second question in the affirmative and,

thus, reverse and remand for a new tri al.

been preserved, we address several

To the extent they have

of the remai ning questions for
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t he gui dance of the trial court. Rule 8-131(a); Bedford v. State,
317 md. 659, 668 (1989).
Fact s

On February 14, 1986, the victim Frances Kay Snyder, left her
house shortly after 6:00 a.m to go to work; however, she never
arrived at work that day. At approximately 2:30 p.m, the victins
husband, appellant, found his wfe's body at the edge of a wooded
area across the street fromtheir residence. The victimhad been
bl udgeoned. In 1993, appellant was convicted of nurdering his
w fe, although the State had no forensic evidence connecting
appellant with the nurder. The State, rather, presented detailed
testinony regarding appellant's actions on the day of the nurder
and subsequent to the nurder. Anmong the State's witnesses were
Tanya, Valerie, and Bonnie Snyder, and Robin Hock, daughters of
appel lant and the victim and WIIiam Snyder, Jr., son of appell ant
and the victim

Officer Robert Mrtin testified that, on the date of the
murder, he went to appellant's hone in response to a call for a
cardiac arrest. Wen he arrived at the scene, the fire departnent
was already present. Oficer Martin testified that, "[the victimn
was |ying down in about a 6 foot ravine off of C ark Boul evard, so
you really couldn't see the body until you were kind of on top of
it." The victims shattered eye glasses were found lying in the

driveway of the Snyder residence. Near the eye gl asses, the police
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found a bl ood spot, neasuring about seven inches in dianmeter, in
which there were also strands of dark hair and gray matter. There
were al so nore blood spots in the road toward the driveway and on
the far side of O ark Boul evard.

When Oificer Martin arrived on the scene, the victinmis car was
parked in her driveway. Appellant advised Oficer Martin that he
had seen the car parked at Village Auto Body Shop, a nearby garage,
and that he had driven it from the garage to the driveway.
Appellant told Oficer Martin that, after appellant parked the car
in the driveway, he noticed sonething "that he thought was
suspi ci ous or sonething along in the woods." According to Oficer
Martin, appellant's comment was unusual because, standing in the
driveway "and |ooking into the woods toward where the body was
lying[,] there was nothing that you could see. . . . There was
not hi ng that woul d have le[]d nme to believe that sonething out of
the ordinary or the fact that there was a body back there. There
was just nothing visible." Oficer Martin testified that appell ant
had first told himthat he had seen sonething suspicious in the
woods when he got out of his wife's vehicle in the driveway, but
t hen, appellant, while witing his statenent, indicated that he did
not notice sonething suspicious in the woods until he was half way
into Cark Boulevard." Oficer Martin did not include in his
report, however, where appellant showed himhe had first seen the

body.
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On cross-examnation, Oficer Martin stated that he failed to

note in his police report that nothing unusual
t he vantage point of appellant’'s driveway.

acknow edged that nowhere in his police rep
anyt hing about a ravine or that the victims

| evel parallel to the plane of O ark Boul evard.

could be seen from
Oficer Martin also
ort did he include
body was bel ow the

Detectives WIIliam

Ransey and MIton Duckworth, the investigating hom cide detectives,

confirmed O ficer Martin's observation that i

t was inpossible to

see the victinms body from the driveway because of its position

twelve to fifteen feet behind two cars parked
r oad.
On the day of the nurder, appell ant nmade
witten statenent:
| woke up about 5 o'clock. MW wfe

was running late would I nmake her cof
she took her shower. | signed Val ent

on the side of the

the foll om ng hand-

sai d she
fee while
i ne cards

for the kids and hers and left them on the
t abl e. | started her car about 6 and cane in
t he house. | put sone clothes from washer

into dryer jeans ... [-] laid down.

| woke

about 6:35 checked on Val erie and nade her get

up for work. | made her lunch
br eakf ast . She left at about 7:
believe ny daughter Tanya was up
time[.] [A]t about 8 o'clock I cal

bag and
40[ . ] I
at this
| ed Frank

Smal | wood [a/k/a "Adol ph"] and asked him to

drop me off at Fox to buy a 1975 T

ori no. [

then called Balt[inore] Wash[.] Auction and
got 3 nunbers for cars for Tuesday's sale.

Frank cane[.] | woke Bonnie before | left for
Fox. | bought the Torino and cane hone. I
woke Billy for work at about 9:20. | [went]
outside to nove a '74 Mistang that was
stuck[,] it wouldn't start. Me and ny son
left for Fulton Auto Sales at about 10

o'clock. (I took shower prior to leaving). |
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| eft Fulton about 10:20 with ny son to take a
car to Fox Chevrolet. W then left and went
to Russell Toyota to buy a part for '79 pick
up truck, ordered part, waited until U/]C
manager was free. M and ny son bought a 1975
Ford wagon. | cane hone, arrived about 11:45.
My daughter Bonnie had left for work about 5
m nutes previous. M daughter Tanya was still
here getting ready to go to doctor's. I
waited for Tanya to get ready[,] folded sonme
j eans and strai ghtened up the house. | called
Kay's work, spoke with soneone naned Bob. He
said he hadn't seen her but didn't know if she
was in or in that departnent today. About 12
[0'clock,] | becane concerned. My daughter
felt she went to the doctor[']s. After ny
daughter Tanya was ready we [rode] down
Washi ngton Boulevard to beltway and to BW
Expressway out to Westinghouse | ooking for ny
wife's car. W then stopped at a card shop on
Canp Meade Road. Tanya and | bought sone
candy and a card for her nother. | then took
her to her doctor for exam about 1:45. W
left the doctor's at 2:15[,] | took Tanya to
my nmother's[,] canme towards house to | ook for
doctor's phone nunmber to find out if Kay was
there or had appointnent com ng up C ark.
thought | saw her car in Village Auto
Service[.] | asked where ny wife was or what
was wong with her car or why was it here. |
was told it had been there since about 8. |

| ooked at car[.] [I]t seened I|ike no
mechani cal problem | brought ny '78 Datsun
home then wal ked down and drove Kay's car
up[ . ] | then noticed her purse and purse
contents scattered about. Realizing sonething
is wong | started | ooking around. | noticed
what | thought was red paint and then |

noti ced sonething not right across the street.
| then crossed the street and saw it was Kay.

She was hal f naked and bloodied. | tried to
talk to her[.] | tried to cover her but her
clothes wouldn't nove. | ran to ny house and

called 911. The lady told nme to hold on and
go see if she was breathing and an anbul ance
was on the way. | think | checked her and
couldn't tell first or second trip she told ne
to roll her over then the anbul ance was there.
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After making this statenment, appellant was asked what nade him

| ook across the street. Appellant responded:

| don't know, | just panicked and noticed what

| thought was red paint by the driveway. I

think I was half way in the street when |

noticed sonething wong in the woods. I

noti ced what appeared to be, what | ooked Iike

red paint and sonething el se. | don't know

what else it was, just sonmething. | was just

| ooki ng everywhere. When | cane to check out

the area | saw ny w fe.
Appel lant denied that he and the victim were having marital
problens, but admtted that, in the course of their marriage, they
had been separated three tinmes. The nost recent separation was
during the summer of 1985; however, appellant told Oficer Martin
that, since that reconciliation, "it had been great and getting
better all the tinme."

Detective CGeorge Thiess, a Cinme Unit officer, testified that
the victims body was found in a ravine, twelve to fifteen feet
behind two vehicles parked on the far side of Cark Boul evard.
Detective Thiess testified that the position of the victims
clothing indicated that the victim had been dragged to that
| ocati on.

A search of the victims car at the Baltinore County Police
Depart nent Headquarters produced various personal itens, including
a twenty dollar bill and the victims purse, which contained nore
personal itens and $59.55. Fromthe trunk of the victims car, the

police recovered a "cone-along,"” which is an autonobile device used

to secure, pull, and lift itenms. The cone-along had a bent handl e.



- 7 -
Tanya Snyder testified that, on February 14, 1986, at
approximately 7:00 a.m and 10:00 a.m she phoned the victim at
West i nghouse, where the victimwas enployed. The victimwas not
t here. Tanya also testified that, when she first saw appell ant
that norning at approximately 10:30 a.m, he was "slightly"
concerned when he learned that the victimwas not at worKk.

Around 1: 00 p.m, appellant and Tanya drove the route that the
victimusually took to work, but they could not find the victim
Afterward, appellant and Tanya went to buy Val entine cards. Tanya
testified that, when she showed appellant the card that she had
selected for the victim appellant "read the card and paused for a
monent then said that is nice and wal ked away." Tanya descri bed
appellant's reactions as "a little obscure"” and stated that she was
surprised by his reaction.

Tanya testified that appellant took her to her doctor's
appoi ntnent and then to her grandnother's house, which was unusual
because Tanya rarely went to her grandnother's house because her
nmot her and grandnother "were never on very good terns." Tanya
further testified that, when her parents fought, her nother would
try to hit her father, but that her father would not hit her
not her. According to Tanya, during the two weeks prior to her
nmot her's murder, she did not recall any domestic disputes between
her parents, and that the day prior to the nmurder, she thought that

her nother was in good spirits.
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Val erie Snyder testified that several unusual events occurred
on the day of the nurder. First, appellant, wearing only his
underwear, awakened Valerie at approxinmately 6:45 a.m This was
unusual because the victim"didn't |like [appellant] to conme around
us in his underwear." Secondly, appellant told Valerie that he was
going to the store to buy her food for her lunch; Valerie said that
this was unusual for appellant to do. Then, after using Valerie's
car to drive to the grocery store, appellant, who always pulled
into the driveway, backed the car into the driveway. Finally,
appel l ant, rather than the victim had purchased and signed their
Valentine's Day cards. Valerie also testified that her parents
fought often, and, that at her nother's funeral, appellant did not
| ook "lIike he was sorry or that he was upset."

Bonni e Snyder testified that, on the day of the victims
mur der, around noon, she noticed an indentation on her car door,
"I'i ke soneone had tried to pry open ny door." She also testified
that, on the day of the nurder, she received a Valentine's Day card
signed by appellant, although the victim nornmally signed the
Val entine's Day cards. Bonni e contended that, when her parents
fought, her nother was often the aggressor. Bonnie renenbered a
fight between her parents, before their separation in 1985, and
testified that her nother threw pots and pans at appellant, and
that appellant had held the victim by the throat "for a few

seconds" until she cal ned down.
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Bonnie also testified that the cone-along that was found in
the victims car was either her father's or brother's and that it
was used to "tow cars out of the ditch [because a] |ot of cars went
over the hill when it was snow ng." Bonnie indicated that, on
occasion, the cone-along would be in her nother's car "because they
used ny nomis car to pull people out of the ditches because ny nom
had a big heavy car."

Robi n Hock confirned that it was unusual that appellant backed
Valerie's car into the driveway because "[n]o one ever backed a car
into the driveway." Robin further testified that her parents
separated fromJuly to Novenber, 1985, after the victimwas treated
at North Arundel Hospital for a bruised throat and neck resulting
from an altercation with appellant. According to Robin, during
this separation, appellant, the named beneficiary on the victinls
life insurance policy, asked Robin if the victimintended to change
t he beneficiaries on her life insurance policy. Robin stated that
the victimdid want to renove appellant as a beneficiary and that
the victimwas scared of appell ant.

Appel | ant received $170,250 in insurance proceeds as a result
of his wfe's death. Robin testified, however, that her "father
was told by the insurance conpany [that] he was a suspect in the
mur der [and] that he would not be able to receive the funds from
them . . . [T]lhe only way that they would be rel eased was if al
5 children signed papers releasing all rights to the noney for the

rest of our lives. . . . He then offered ten thousand dollars to
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each child . . . ." Robin testified that, after appellant
recei ved the insurance noney, he | oaned her an additional $10, 000,
which she did not repay because the victim "did not want
[appellant] to have any of the insurance noney and that [the
victim feared for her life and that was why she wanted to change
it to begin with." Robin further testified that, approximtely six
mont hs after the nurder, appellant began seeing another a woman
and, shortly thereafter, she saw that woman dressed in the victims
cl ot hi ng.

Vernon Frame, an attorney, testified that the victim had
consulted himon July 30, 1985, about a divorce, at which tinme the
victim had bruises on her face and a bl ack eye. Frane filed a
di vorce conplaint on behalf of the victim which was Ilater
di sm ssed when appellant and the victimreconcil ed.

Al bert Johnson, the wvictimls brother, testified that,
approximately three weeks prior to the victinis death, appell ant
i nformed Johnson that he was "going to get rid of the victim

Al bert suggested that appellant nove fromthe hone and
| ease an apartnent. Appellant, however, refused and stated that he
had "to work sonething out here but | don't think I amgoing to be
| eaving [the fam |y residence]."

Al bert testified that, at the victims funeral, appellant "was
acting funny, like a clown, . . . he just didn't act like the
person that would -- that soneone's wife is laying in there in a

casket, he was enjoying hinself." At the funeral, appellant told
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Al bert that, "if Tanya . . . hadn't . . . changed her statenent

fromtelling [me] that [the victim wasn't at work at 7:30 in the

morning, [I] would be in jail right nowand . . . | have got to
wat ch what | say here because | don't want to change ny story
around. "

Tanya Snyder had originally told the police that, at 7:00
a.m, she infornmed her father that the victimwas not at work. She
|ater told the police that she was incorrect and that she had not
seen her father until 10:30 a.m Notably, one week prior to the
murder, the victim ran out of gas on her way to work; when
appel l ant |l earned that the victimwas not at work, he began | ooking
for her immediately. On the day of the nmurder, however, appell ant
waited until 1:00 p.m to search for the victim

According to Al bert, appellant objected to Albert's offer to
provide a $10,000 reward for information concerning the victims
murder. Albert stated that when Al bert told appellant that he was
offering a reward, because he wanted to find out who nurdered his
sister, appellant told him "I don't think they will ever solve the
case."

Al bert testified that the victimrented a safe deposit box
under her name and Al bert's name. The victimkept both keys to the
box and told Al bert that under no circunstances was appellant to
have access to the safety deposit box. Appellant called Al bert the
day after the victims funeral, requesting access to the safe

deposit box, which he mistakenly believed contained $4,300. When
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Al bert asked appel |l ant how he had a key, appellant told Al bert that
"[the victin] left it here in the kitchen cabinet and told nme if |
ever needed it, it would be there for nme.” Upon Al bert's urging,
appel l ant gave the key to the detectives. When the detectives
opened the safe deposit box, they found two pieces of jewelry and
$32.00. The second safe deposit key was found, in a red envel ope,
inthe victims tool box at Westinghouse.

Loi s Johnson, the victims sister in law, testified that, a
few days after the funeral, Tanya Snyder was staying at her house.
Appel l ant had call ed Tanya on the phone. After appellant and Tanya
spoke, appellant had Tanya put Lois on the phone and said: "I want
you to renenber today because it may be the day that saves ne."
Lois stated that appellant was referring to Tanya's intention to
tell the detectives that she was confused about what tine it was
that she had originally told appellant that the victimwas not at
work. Specifically, Tanya was going to tell the police that it was
10:30 a.m, and not 7:30 a.m, when she first saw appellant and
told himthat the victimwas not at work.

Li nda Johnson, the wvictims sister-in-law, recounted a
conversation that she had with appellant during his 1985 separation
fromthe victim

The phone rang this particul ar afternoon.
| answered and [appellant] asked to speak to
[the victim] and | said she is not here and |
said furthernore | said | really don't think
she will speak to you anyway. He says | don't

know what her problemis and | said she thinks
you are trying to kill her



He | aughed and he said that is a joke, he

said, because if | wanted to kill her all

woul d have to do is pay a couple hundred and |

can have her knocked off |ike that.
Linda testified that, at the victims funeral, appellant "was very
cold, no renorse, no sorrow. . . . He didn't nake eye contact, a
very fewtines." Linda stated that when appellant was relaying the
story of what happened on the day of the victimls nurder, he was
"[vl]ery well rehearsed."”

WIlla Spreen, the victims cousin, testified that, during the
1985 separation, the victimnervously discussed divorcing appel | ant
and told her about the safe deposit box that she had with Al bert.
Wlla testified that she saw the safe deposit box key on the
victims key ring. WIla further testified that, the night before
the nmurder, the victimhad called her and was very upset. "[The
victinm] said that -- that [appellant] had threatened her before and
that she -- well, she had told himpreviously that she wanted him
out of the house . . . that she was afraid that he was going to
kill her. [The victin] said that [appellant] mnmade the statenent
t hat she was a dead woman."
WIlliamHarp, the owner of the Village Auto Body Shop, where

appel lant found the victims car, testified that, when he opened
the shop at 7:45 a.m on the norning of the nmurder, the victins

car was parked on his lot; however, he did not know why the car was

there. According to M. Harp, appellant arrived at the body shop
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around 10:00 a.m, claimng that, fromhis house, he had seen the
victims car parked there. M. Harp testified that appellant |eft
the body shop to try to locate his wife. Appellant returned |ater
that day, told M. Harp that his wife was not at work and drove the
victims car back hone.

M. Harp also testified to several visits that appell ant nmade
to his shop after the nurder. During these visits, appellant
expressed concern over the police investigation and urged M. Harp
not to cooperate with the police. M. Harp noted that each tine
appel l ant cane to the body shop to di scuss whether the police had
come to ask questions, appellant would "say they' re never going to
find out who did it." M. Harp also stated that, each tine he
woul d speak with appellant, "he would never show any interest in
finding out the person who killed his wife."

M. Adol ph Smal | wood (a/k/a Frank), a witness for the defense,
stated that he called appellant during the evening of February 13,
1986 about a car for sale at Fox Chevrolet. The next norning, M.
Smal | wood arrived at the Snyder residence at approximately 8:20
a.m, pulled into the driveway, honked the horn, and appellant cane
out of the house. The nen went to Fox Chevrol et where appell ant
purchased a car and drove it away.

M. Smallwod testified that he never really talked to
appel  ant about the victims death, but that appellant had told him
that he wi shed they could find out who killed the victim"so they

woul d | eave [ne] alone.” During cross-exam nation, M. Smallwod
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i ndi cated that he had heard that appellant and one of his daughters
had a "falling out" a couple of years after the victim had died
because the daughter kept saying that appellant was involved with
the death of his wfe.

WIliam Snyder, Jr., appellant's son, testified that he awoke
alittle after 9:00 a.m on the norning of the nurder and left the
Snyder residence around 10:00 a.m with his father. The two went
to Fulton Auto Sales, Fox Chevrolet, Russell Toyota, and then
Wlliamreturned alone to Fulton Auto Sales. Shortly after 3:00
p.m, WIlliamreturned hone. WIIliam net appellant in the front
yard and appellant told himthat his nother was across the street.
Wlliam testified that from where he was standing in the front
yard, he was able to see the victinis feet. WIlliam further
testified that when he wal ked to the far side of C ark Boul evard,
he could see up to the victims knees.

Wlliamtestified that he and appell ant owned the cone-al ong
that was found in his nother's car, and that they had owned it for
approximately six nonths prior to the victims death. WIIliam
testified that it was used for "anything," such as pulling vehicles
out of ditches. When asked about the bend in the handle of the
cone-along, WIIliam explained that the cone-al ong was cheap, and
that any attenpt to apply pressure when using it would cause the
handle to bend. WIlliam further testified that the victimwould

get a violent tenper when she becane very upset.
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Appel  ant presented several wtnesses who testified to his
good character for honesty, truthfulness, and peaceful ness.
Appel lant hinself testified, inter alia, that he did not go to the
Village Auto Body Shop until sonetine after 2:00 p.m on the day of
his wife's nurder, that he did not kill his wfe, that his wfe
told himabout the safe deposit box, that she gave him a key so
that he would have access to the safe deposit box, and that he
never asked Al bert Johnson to help him gain access to the box.
Addi tional facts will be discussed infra, as necessary.

Di scussi on
|. Sufficiency of the Evidence

Appel l ant contends that the evidence was insufficient to
sustain his conviction because the State's evidence consisted only
of proof of notive and character assassination. Appellant clains
that the "evidence fell far short of proving beyond a reasonable
doubt that [he] was the crimnal agent in the nmurder of his wife."

"Qur function in review ng the sufficiency of the evidence is
to determ ne "whether, after viewing the evidence in the |ight nost
favorable to the prosecution, any rational trier of fact could have
found the essential elenments of the crime beyond a reasonable
doubt.'" Traverso v. State, 83 Ml. App. 389, 395, cert. denied,
320 Md. 801 (1990) (citations omtted). The Court of Appeals, in

Tichnell v. State, 287 Md. 695 (1980), explained the test used to
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determine whether a homcide was wlful, del i ber at e, and

preneditated and thus in the first degree:

For a killing to be "wilful" there nmust be a
specific purpose and intent to kill; to be
"deliberate” there nust be a full and

consci ous know edge of the purpose to kill
and to be "preneditated" the design to kill

must have preceded the killing by an
appreciable length of tinme, that is, tine
enough to be deliberate. It is unnecessary

that the deliberation or preneditation shal
have existed for any particular length of
time. Their existence is discerned fromthe
facts of the case.
ld. at 717-18. A conviction of first degree nurder may rest on
circunstantial evidence. The circunstances are considered
collectively, "with the final analysis affording the basis of an
inference of guilt beyond a reasonable doubt.”" WIson v. State,
319 Md. 530, 536 (1990). dCrcunstantial evidence is viewed, " not
like a chain which falls when its weakest |ink is broken, but
like a cable . . . [which] "does not depend upon one strand."'"
Id. (citations omtted). "When proof of fact is based on
circunstantial evidence, the trier of fact need not be satisfied
"beyond a reasonable doubt of each link in the chain of
circunstances relied upon.'" Id. (citation omtted).
Wei ghing the credibility of the wi tnesses and resol ving any
conflicts in the evidence are tasks proper for the fact finder.
Binnie v. State, 321 M. 572, 580 (1991). It is also the jury's

function to resolve any evidentiary conflicts. Colvin v. State,

299 Md. 88, 112, cert. denied, 469 U S. 873 (1984). In performng
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its fact finding role, the jury is free to accept the evidence that
it believes and reject that which it does not believe. Miir v.
State, 64 Ml. App. 648, 654 (1985), aff'd, 308 Md. 208 (1986).

Based on the evidence in the case sub judice, we concl ude that
a rational trier of fact could have found appellant guilty of
first-degree nurder. Appel l ant gave the police inconsistent
expl anations for crosseing the street where he found his wife's
body. Appellant told the police that he was standing in his
driveway and sonething unusual attracted his attention.
Appellant's son testified that he could see his nother's feet and
| egs when standing on the front lawn of the Snyder residence and in
the street; however, Detectives Duckworth and Ransey and O fi cer
Martin testified that it was inpossible to see the victims body
fromthe driveway or the street because the body was in a ravine
behi nd the vehicles parked on the road. Mreover, Martin, Ransey,
and Duckworth testified that they could not see anything unusual in
the wooded area when standing in appellant's driveway at the
| ocation appellant clainmed to have been.

The followng evidence, if believed by the jury, was
sufficient to give rise to a reasonable inference that appell ant
killed the victim (1) appellant backed Valerie's car into the
driveway, rather than pulling the car forward, as was his normal
habit, thus concealing the victims eye glasses and the spots of

bl ood that Valerie would have seen when she left for work that day;
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(2) appellant was in his underwear when he woke Val erie, which was
unusual because the victimfrowned on such attire; (3) appellant
signed the Valentine's Day cards for the children, a task normally
performed by the victim (4) appellant visited the Village Auto
Body Shop around 9:00 or 10:00 a.m, which conflicted wth
appellant's claimthat he did not discover the victinis car until

the afternoon; (5) appellant waited several hours, after |earning
that the victimwas not at work, before searching for her; however,

in the week previous to the nurder, when appellant had | earned t hat
the victimwas not at work, he began searching for her inmrediately;

(6) appellant possessed a safe deposit box key that WIlla Spreen
had seen on the victimis key chain in late August or early
Sept enber of 1985; however, testinony revealed that the victimdid
not want appellant to have access to the safe deposit box; (6)

appel l ant nmade inquiries concerning the victims insurance policy
beneficiaries; the victim however, did not want appellant to have
any insurance noney; (7) appellant and the victim had narital

probl ens; and (8) the evening before the nurder, the victimfeared
t hat appellant was going to kill her.

Mor eover, appellant's discovery of the body, his conduct on
the day of the nurder, statenments that he nmade before and after the
murder, and his conduct subsequent to the nmurder, was sufficient to
establish his quilt. This evidence, viewed in a |ight nost
favorable to the State, is sufficient to sustain appellant's

conviction for first-degree nurder.
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1. Police Specul ation
Appel l ant contends that the trial court inproperly admtted
evi dence of police speculation. W agree. During its case-in-
chief, the State elicited that Detective Duckworth had asked
appel lant to come down to the Baltinore County Police Headquarters,
during the week following the victims nurder, to try and clarify
certain inconsistencies that had been noted during the
i nvesti gati on.
The follow ng coll oquy occurred:
[ DETECTI VE] : Prior to [appellant] comng in
and during the course of the investigation
when we decided that we needed to bring him
back in to clarify sonme points we prepared or
| prepared, it's in ny handwiting, a list of
guestions that we wanted to clarify with him

Do you want to know what they are?

Q Did you nake a list of the questions that
you wanted to ask the defendant?

A Yes, sir, | did.

Q What did you intend on asking the
def endant ?

[ DEFENSE COUNSEL]: QObj ecti on.
THE COURT: Overrul ed.

THE W TNESS: What time did his daughter
Tanya first tell him she tried to call her
not her .

[ DEFENSE COUNSEL]: |I'm sorry, could you say
t hat agai n?

THE W TNESS: What time did his daughter
Tanya first tell him she tried to call her
not her .
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[ DEFENSE COUNSEL]: Excuse ne. May I
interrupt? My | ask for a copy of this?

THE COURT: Come up here.

(Counsel and defendant approached the bench.)
THE COURT: Wat's that going to give you?

[ DEFENSE COUNSEL]: [|'msorry.

THE COURT: What is that going to give you?

[ DEFENSE COUNSEL]: | wll just be able [tO]
see it without having to wite down asking him
to repeat on cross-exam nation. | mean
clearly after he reveals what it IS,
[ appellant] is going to have to explain. I
just wanted to know if | could get a copy.

THE COURT: He will give you a copy after he
testifies, after the next break.

(Counsel returned to trial tables.)

[ PROSECUTOR]: |'msorry, detective, go ahead
what was the question that you wanted to ask
t he def endant?

A What tine did his daughter Tanya first
tell himshe tried to call her nother at work
or tried to call her nother.

Second one was why, if |ast week, neaning
the week prior to the nurder, he called work
and she wasn't there did he go | ook for her
i mredi ately and why he didn't go | ook for her
i mredi ately on Friday the 14th of February.

Why did he back Valerie's car into the
driveway as opposed to pulling it in which is
hi s normal procedure, his normal procedure.

How can he explain seeing sonething
suspicious in the wods from C ark Boul evard
when it is not possible.
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Wy did he t ake Tanya to her
grandnot her's before returning hone.

Wiy did he call Smallwood for a ride when
he had a car there and his son to drive it.

Why did he say he stopped in Village Auto
wth the Datsun then walk back down.
Interviews at Village Auto indicated that the
first time he canme there was on foot and
i mredi ately drove the vehicl e away.

Q Did you give [appellant] an opportunity
to explain his answers to those questions?

A | never got an opportunity to ask himthe
guestions. He said, he explained to us that
he couldn't explain any inconsistencies and
that he had told us the truth.

Q Woul d you have provi ded him an
opportunity to explain these inconsistencies?

A Yes, sir, that was the purpose of the

interview, to obtain fingerprints and to try

and clarify these points.

Q But he never answered your questions?

A No, sir.

[ DEFENSE COUNSEL]: (bjection, nove to strike.

THE COURT: Overrul ed, notion deni ed.

Detective, does that piece of paper you

referred to in your testinony, can we nake a

copy of that?

In Crawford v. State, 285 M. 431 (1979), the trial court

admtted the police interrogation of the defendant in its entirety.
This included prejudicial coomentary by the interrogating officers.

The Court sunmmarized the testinony:

The jury heard the police say that they
interviewed people who said that the victim
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was terrified of the accused, scared of her
because she was "so insanely jealous," that
they had proof, "enough proof" of what
actually happened, that "no nmatter how nmany

times you hit us with that story '|I was in a
struggle,’ we know that's not what happened,
we know. "

|d. at 450. The Court hel d:

There is no doubt that the chall enged comrents
of the police which were heard by the jury,
whether in the form of questions, assertions
of di sbel i ef, opi nions (not as expert
W t nesses), argunent, recounting of what
others were purported to have said contrary to
the version of the accused, hearsay, or
ot herwi se, tended to seriously prejudice the
def ense.

ld. at 451. The Court reversed the trial court on the grounds that
admtting the statenents by the police officers violated due
process and rendered the trial fundanmentally unfair. 1d. at 451-
53.

In the case sub judice, Detective Duckworth's testinony, in
essence, put into evidence the detective's disbelief of appellant's
statenent regarding his activities, and the events surroundi ng his
wife's murder, as well as the detective's opinion as to
i nconsi stencies in appellant's statenents.

[When an appellant, in a crimnal case,
establishes error, unless a review ng court,
upon its own i ndependent review of the record,
is able to declare a belief, beyond a
reasonabl e doubt, that the error in no way
i nfluenced the verdict, such error cannot be
deened "harm ess" and a reversal is nandated.
Such review ng court nust thus be satisfied

that there is no reasonable possibility that
the evidence conplained of —— whet her
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erroneously admtted or excluded — may have
contributed to the rendition of the gquilty
verdi ct.

Dorsey v. State, 276 Md. 638, 659 (1976).

Applying this test to the case sub judice, we cannot say,
beyond a reasonable doubt, that the adm ssion of Detective
Duckworth's testinony, concerning the questions that he wanted to
ask appellant regarding certain "inconsistencies,” did not
contribute to the rendition of appellant's guilty verdict. "The
nature of the objectionable matter, the [presentation] of it before
the jury, and its direct adverse relation to the defense of the
accused, lead inescapably to this conclusion.” Crawford, 281 M.
at 455. The adm ssion, into evidence, of these questions "clearly
br ought out the obvious disbelief of the police in [appellant's]
version of what happened.” |d. at 447.

1. Prior Bad Acts

Appel | ant contends that the trial court erred in allow ng the
State to inpeach several defense w tnesses by asking questions
regarding their know edge of accusations that appellant had
commtted crinmes. Appellant, relying on Taylor v. State, 278 M.
150 (1976), contends that this cross-exam nation was inproper
because it inquired into "prior accusation of the accused."”

In Taylor v. State, the Court of Appeals stated:

It has long been the rule of our cases
that an accusation of crinme, as distinguished
from a conviction, may not be proved as a
means of inpeaching the testinmony of a
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def endant who takes the stand in his own
behal f. The sane rul e has al ways been applied
to the inpeachnent of any other wtness,
including one called as a character wtness
for a crimnal defendant.

* * *

We think that the identical rule should be
applied to the cross-examnation of a
character witness called by the defendant, for
if it 1s inpermssible to question the
def endant about a prior accusation, it should
be simlarly inpermssible to question the
defendant's character w tness about that prior
accusation of the accused, the potential for
prejudice being the sane and the relevance
i nsignificant.
Id. at 157 (citations omtted) (enphasis added).

In Wnters v. State, 301 M. 214 (1984), however, the Court
recogni zed a distinction between inproper questions posed to the
character wtnesses that are directed to information concerning
prior bad acts and proper questions that are asked in an effort to
probe the veracity of the opinions offered and the w tnesses' basis
of know edge in formng their opinions. ld. at 232. I n ot her
words, if the State is nerely seeking to test the w tnesses'
know edge, rather than inquire about a specific prior bad act, then
such inpeachnent by <cross-examnation is not an abuse of
di scretion. See id. at 232-33.

The Accusations of Bottling and Selling Il1legal Whiskey

Harry and Carla Hof fman, character w tnesses for appellant,

testified that appellant was an honest, truthful person. On cross-

exam nation, they were asked if they would be surprised to learn
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that appellant was involved in the illegal bottling and sal e of
whi skey. In Taylor, the Court of Appeals held that the trial court
erred in allowmng the State to i npeach the character w tnesses in
this manner, i.e., with prior accusations agai nst the appellant in
whi ch there were no convictions. The Court, however, went on to
hol d t hat

any error of constitutional dinension which
could have resulted fromthe cross-exam nation
of [the appellant's] character w tnesses was
harm ess beyond a reasonable doubt [because
t] he character w tnesses who were asked about
[the appellant's] prior convictions denied
know edge of the ~convictions and then
testified that if they had been aware of the

convi cti ons, their opi ni on of [the
appellant's] reputation as a "peaceful"” man
woul d have remained unchanged. Thus, the

State's use of the prior convictions failed to
produce the desired result.

| d. at 158-59.

Simlarly, in the case sub judice, the State's questions
concerning the wtnesses' know edge of prior accusations that
appellant illegally bottled and sold whi skey constituted harmnl ess
error beyond a reasonabl e doubt . Carla Hoffman testified that,
even if that accusation were true, her opinion of appellant would
not change. Harry Hoffrman testified sinply that he would be
surprised to learn that appellant was involved in the bottling and
sal e of illegal whiskey.

Mor eover, as was the case in Wnters, the State in the case

sub judice was nerely seeking to test the w tnesses' know edge
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regardi ng appellant and explore the bases in fornmulating those
opi nions. Consequently, we perceive no prejudice to appellant by
the trial court allow ng these questions to be asked.
The Accusations of Wfe Beating

On cross-exam nation, the State asked Harry and Carl a Hof f man
and Irwin Wnn whet her they had any know edge of appell ant having
beaten the victim Appellant's trial counsel objected to sone of
t hese questions, but not to all of them |In Browmn v. State, 90 M.
App. 220, cert. denied, 326 Ml. 661 (1992), this Court stated that,
when an appell ant nakes a tinmely objection, but fails to object at
subsequent points in the proceedings, an objection is deened
wai ved. ld. at 224. In the case sub judice, for appellant's
"objections to be tinely nade and thus preserved for our review,
def ense counsel would have had to object each tinme a question
concerning [appellant's wife beating] was posed or to request a
continuing objection to the entire |ine of questioning. As he did
neither, his objection is waived, and the issue is not preserved
for our review" 1d. at 225. See Rule 4-323.

V. Prior Statenents

Appel | ant argues that the trial court erred in permtting the
State to ask prejudicial questions, wthout an evidentiary basis.
Appel l ant chall enges three parts of testinmony from two defense
W t nesses. W address each portion of the testinony.

The Testinmony of WIIliam Snyder, Jr., Appellant's Son
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During WIlliams cross-examnation by the State, the follow ng
occurred:

Q Billy, when you first got to 1843 C ark
Boul evard that afternoon and you saw your
father isn't it true that you |ooked at him
and said you son of a bitch you did this
didn't you?

[ DEFENSE COUNSEL]: Obj ecti on.
A That's not true.

THE COURT: Overrul ed.

BY [ PROSECUTOR :

Q That's not true, you didn't say that?

A No.

Q What did you say to him Billy?

A | didn't say anything.

Q Were you angry at your father?

A No.

Q You weren't?

A | didn't know what was going on. | had

Oficer Mrtin was called in rebuttal to provide an
evidentiary basis for, what appellant calls, "the prosecutor's
claimthat Appellant's son accused himof being responsible for his

nother's death.” Oficer Martin testified w thout objection:
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Q O ficer Martin, on February 14, 1986 when
you arrived at the crime scene did you see the
def endant there?
A Yes, sir, | did.

Q Sonetinme after that did you have an
occasion to see the defendant's son Billy?

A Yes, sir, | did.

Q Did you see the defendant walk up to his
son Billy?

A Yes, sir.

Q Tell the | adies and gentlenmen of the jury
the first thing that happened.

A First t hi ng t hat happened when
[ appellant] wal ked up to his son he went to
put his armaround his shoulder and Billy told
himto get the hell away fromhim wal ked of f
angrily and went into the next room

Q Was Billy angry at his father?

A He appeared to be, yes.

Oficer Martin's testinony made wi t hout objection, confirnmed
that Wlliamat | east appeared to be angry with appell ant and had
verbally attacked him despite Wlliams testinony to the contrary.
As di scussed supra, in section Ill., for appellant's "objections to
be tinely nmade and thus preserved for our review, defense counsel
woul d have had to object each tinme a question concerning [WIlliams
anger] was posed or to request a continuing objection to the entire
line of questioning. As he did neither, his objection is waived,

and the issue is not preserved for our review." Brown, 90 M. App.

at 225. See Rul e 4-323.
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The Cross-Exam nation of Adol ph (Frank) Small wood
During cross-exam nation of Adol ph Smal |l wood, the follow ng
exchange occurred:
Q Do you renenber having a conversation
with Bernie Smth in Septenber of 1989 in
Tuggy's Bar?

A | never had no conversation with himin
Sept enber of ' 89.

Q You never had any conversation with him
at all in Septenber of '89?

A No.
M. Smallwood, isn't it true that you
told Bernie Smth in Tuggy's Septenber of
1989 that when you picked up [appel |l ant]
that norning [appellant] was washing
clothes and appeared to be nervous;
didn't you tell Bernie Smth that?

A No, | never.

Isn't it true, M. Snmallwod, that you
told Bernie Smth that you believed --

[ DEFENSE COUNSEL]: QObj ecti on.
BY [ PROSECUTCR] :

Q That [appellant] was washing bl ood out of
his clothes; is that what you told hinf

[ DEFENSE COUNSEL]: QObj ecti on.
THE COURT: Overrul ed.
A No, sir.

Q You are saying that Bernie Smth isn't
telling the truth, he made that up?

A Yes, | am
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In Bane v. State, 73 MI. App. 135 (1987), this Court expl ai ned
when a witness nmay be inpeached by a prior inconsistent statenent.
Under Maryland law, a wtness may be
i npeached by cross-exam nation to show that
the wtness previously nade a statenent
contrary to the one nade on the w tness stand.
To inpeach a witness by a prior inconsistent
statenent, a proper foundation nust be |aid.
When using a previously nade oral statenent
for inpeachnent, the cross-exam ner nust
informthe witness of the tine and place the

statenent was nade, the person to whomit was
made, and its substance.

* * *

The purpose of laying a foundation is "to
accord the wtness the opportunity to reflect
upon the prior statenent so that he may adm t
it or deny it, or make such explanation of it
as he considers necessary or desirable."”
Id. at 154-55 (citations omtted).

In the present case, the witness was inforned of the tinme and
pl ace that the statenment was nmade, the individual to whomit was
made, and the substance of the statenent. The State laid the
proper foundation to inpeach the wtness wth the prior
i nconsi stent statenment and we perceive no error. Contrary to
appellant's contention, it was not incunbent upon the State to have
Bernie Smth testify at trial regarding the alleged statenents that
Adol ph Smal | wood made. There is no requirenent that the State nust

i ntroduce extrinsic evidence of the prior inconsistent statenent

after the witness denies having nmade the statenent. Joseph F.
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Mur phy, Jr., Maryland Evidence Handbook, § 1302(F)(2) at 677

(1989) .
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The Recross-Exam nati on of Adol ph (Frank) Smallwood

On recross-exam nation, the State questioned Smallwood wth
regard to his grand jury testinony. Appellant's counsel objected
at the end of the recross-exam nation and asked the trial court to
instruct the jury that the questions asked by the State regarding
the witness's grand jury testinony could be used only for purposes
of inpeachnent. The trial court denied this request and stated
that the State was only refreshing the witness's recollection and
that the testinony had substantive evidentiary val ue.

I n Nance v. State, 331 Md. 549 (1993), the Court of Appeals
held that grand jury testinony may be adm ssible as substantive
evidence if the declarant is "present as a witness at trial to be
tested by cross-examnation in regard to the former grand jury
appearance and its contents.” 1d. at 571. Therefore, in the case
sub judice, the trial court correctly denied counsel's request,
ruling that the testinony had evidentiary value, even though it
erroneously relied on the reasoning that the State was only
refreshing the witness's recoll ection.

[Where the record in a case adequately
denonstrates that the decision of the trial
court was correct, although on a ground not
relied upon by the trial court and perhaps not
even raised by the parties, an appellate court
will affirm |In other words, a trial court's
decision my be correct although for a
different reason than relied on by that court.

Robeson v. State, 285 M. 498, 502 (1979), cert. denied, 444 U S.

1021 (1980).



34 -



- 35 -
V. Attorney Consultation

On August 26, 1993, at the close of proceedings for that
day, appellant had not conpleted his testinony. The trial court
st at ed:

THE COURT: [ Appel lant], you're still on the

st and, you have not had your Cross-

exam nation, you're, therefore, not allowed

during the recess or overnight to talk to even

[ your attorney] about your testinony in this

case; do you understand that?

[ APPELLANT] : | can't talk to ny | awer?

THE COURT: No, not about the case, not about
your testinony.

The next day, a |luncheon recess was taken during appellant's cross-
exam nation. The foll ow ng exchange occurred between appellant's

counsel and the trial court:

[ COUNSEL] : Your Honor, excuse ne, am |
still precluded from speaking to [appellant]
or may |I.

THE COURT: About the case, you can't talk to
hi m about his testinony.

We note that, because appellant's counsel did not object when
the trial court ruled that appellant could not discuss the case or
his testinony with his attorney, this question has not been
preserved for our review. Assum ng, arguendo, that this question
is properly before us, we perceive no error in the trial court
precluding appellant and his trial counsel from discussing

appellant's testinmony. W explain.
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"[When a defendant becones a W tness, he has no
constitutional right to consult with his lawer while he is
testifying." Perry v. Leeke, 488 U S. 272, 281 (1989). The

Suprene Court expl ai ned:

[ When [the defendant] assunes the role of a
wtness, the rules that generally apply to
other witnesses—+rules that serve the truth-
seeking function of the trial—are generally

applicable to himas well. Accordingly, it is
entirely appropriate for a trial judge to
deci de, after listening to the direct

exam nation of any wtness, whether the

defendant or a nondefendant, that cross-

exam nation is nore likely to elicit truthfu

responses if it goes forward w thout allow ng

the witness an opportunity to consult wth

third parties, including his or her |awer.
ld. at 282.

In Woten-Bey v. State, 318 M. 301 (1990), the trial court
recessed for lunch during the defendant's direct testinony. The
trial court did not preclude attorney-client contact, but ordered
that the defendant and his attorney could not discuss the
defendant's testinmony. The Court of Appeals, quoting at |ength
fromPerry, upheld the trial court's order, noting that the "trial
judge here had the discretion to ensure the continuity of [the
defendant's] direct testinony, to maintain the status quo, and
limt the defendant's communication with his counsel concerning
ongoi ng testinony." Woten-Bey, 318 Md. at 309.

The Court of Appeals noted, however, that, because in an

overnight recess, normal consultation between an attorney and
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def endant woul d enconpass nmatters that go beyond the defendant's
own testinmony, "[i]t is the defendant's right to unrestricted
access to his lawer for advice on a variety of trial related
matters that is controlling in the context of a long recess.” Id.

at 308 n.4. In the case sub judice, the trial court only
prohi bited appellant from discussing his testinony with his
attorney. The trial court did not preclude all contact or
di scussions wth trial counsel and did not interfere wth
appellant's constitutional right to discuss issues wth his
attorney regarding the availability of other wtnesses, trial

tactics, or the possibility of negotiating a plea bargain. See id.

Accordingly, we perceive no error

VI. The Victinms Fear

Appel | ant next argues that the trial court erred in admtting
testinmony fromhis daughter, Robin Hock, and from Lois Johnson, the
victims sister-in-law. Both witnesses testified that the victim
feared for her life and thought that appellant was trying to kil
her .

Appel l ant's counsel objected to Robin Hock's testinony that
"[the victin] did not want [appellant] to have any of the insurance
money and that she feared for her life and that was why [the
victim wanted to change [her insurance policy] to begin with."
The State elicited this testinony after appellant's counsel

guesti oned Robi n regarding appellant's $10,000 |oan to her fromthe
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i nsurance noney that he collected, and her refusal to pay back the
| oan. The testinmony that appellant's counsel objected to was
Robi n"s explanation for her refusal to repay appellant. W agree
with the trial court that appellant's counsel "opened the door"
wWth respect to Robin's refusal to repay the noney appellant |ent
her, and, therefore, the trial court correctly overruled the
obj ecti on.

Linda L. Johnson, the victinmls sister-in-law, testified that,

during the victims separation fromappellant in July of 1985, she

spoke with appellant on the phone and told appellant: "I really
don't think [the victin] will speak to you anyway . . . she thinks
you're trying to kill her.™ The trial court erred when it

overrul ed appellant's objection to Linda's testinony because her
testinony concerns an out-of-court statenent, testified to in
court, and offered to prove the truth of the matter asserted
therein. Ai v. State, 314 M. 295, 304 (1988). The trial court's
adm ssion of this hearsay testinony, however, constitutes harnl ess
error because "it was nerely cunmul ative." Changing Point, Inc. v.
Maryl and Health Resources Planning Commn, 87 M. App. 150, 172
(1991). We explain.

In addition to Linda's testinony, WIlla Spreen testified about
t el ephone conversations that she had wth the victim W t hout
objection, Wlla testified that

[the victim told nme that nothing -- that
[ appel l ant] hadn't changed, that nothing --
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she said nothing changed, he is just like he

was. . . . And she becane nore and nore --
she said he has already tried to set nme up to
do -- to kill me once and said this time he

said | was a dead wonan.
Additionally, WIlla testified that, on the night before the
victims nmurder, the victim had said that she was "afraid that
[ appel l ant] was going to kill her."™ Both Linda's testinony and
Wlla' s testinony establish that the victimwas afraid appel |l ant
was going to kill her. Al though the trial court should have
sustai ned appellant's objection to Linda's testinony, the adm ssion
of her testinony "is not inportant” because it nerely echoes
Wlla' s testinony, to which appellant nmade no objection. See
Changi ng Point, 87 Ml. App. at 172 (holding that whether testinony
admtted was hearsay was not inportant because the testinony was
merely cunul ative).
VII. Discharge of Counsel

Appel l ant contends that the trial court abused its discretion
in permtting himto discharge his trial counsel when only jury
i nstructions and cl osing argunents renai ned before the close of the
trial. Because we reverse the trial court's judgnment and renmand the
case for a new trial, we shall not address the nerits of this
i ssue.

VIIl. Mtion for New Trial
Appellant's final contention is that the trial court erred in

denying his notion for newtrial. Specifically, appellant argued
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that he did not receive effective assi stance of counsel. As stated

in section VIl., supra, because we reverse and renmand, we shall not

address this issue.

JUDGVENT OF THE CIRCU T COURT
FOR BALTI MORE COUNTY REVERSED
AND REMANDED FOR A NEW TRI AL;
COSTS TO BE PAID BY BALTI MORE
COUNTY.



