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Ajury inthe Grcuit Court for Baltinore County found that,
in February, 1992, appellants, Ronald and El eanor Broadwater, had
negligently entrusted an autonobile to their adult son, Ronald
Broadwater, Jr., and that, on OCctober 2, 1992, Ronald, Jr.
negligently drove that vehicle on a public highway and caused
injury to appellee, Matilda Dorsey. The jury awarded damages of
$556, 000 to Ms. Dorsey and her husband. Fromthe judgnment entered
on that verdict,! appellants have appeal ed, conplaining that the
court erred in failing to conclude as a matter of law that there
was no liability for negligent entrustnent. W shall affirm

THE FACTS

Because appellants are urging an entitlenent to judgnent as a
matter of law, we need to examne the evidence in a |light nost
favorable to the Dorseys. W shall give scant attention,
therefore, to the evidence supporting the defense that the jury had

aright toreject and that it inplicitly did reject.?

! Acting on a post-judgnent notion, the court reduced the
award to $456,000, in order to conformit to the then-applicable
statutory "cap" on awards for non-econom c | oss.

2 This is particularly inportant in this case. Mst of the
evi dence presented in their defense cane fromthe testinony of
Dr. and Ms. Broadwater, who were called by the plaintiff and who
were very reluctant witnesses. They appeared to have very little
know edge about their son. Dr. Broadwater, a physician, seened
confused even as to when his son was born; they could not agree
on what year he graduated high school; and they both seened to
have no know edge of where he lived, what his tel ephone nunber
was, how to reach him or what he did. They seened uncertain, or
hedgi ng, on alnost all of the inportant aspects of their son's
life and career.

Dr. Broadwater was particularly reticent. He either denied
or said he could not recall inportant things for which clear
docunentary evi dence existed, including docunents that he had
signed. At various points, he was unwilling even to admt —



I n Novenber, 1990, appellants owned or had in their possession
five cars, all insured by State Farm Mutual Autonobile Insurance
Conmpany — a 1986 Mercedes, a 1988 Toyota, a 1990 Pl ynouth Laser,
a 1956 Ford Thunderbird, and a 1988 Corvette. The Ford and the
Corvette, they contended, were not driven.

Ronald, Jr. was, to say the least, not a highly notivated
person. He was born in June, 1965, and thus, by Novenber, 1990,
was 25 years old. After graduating high school in 1984 or 1985
(when he was 19 or 20), he attended three different colleges for
varying periods but, despite five or six years of effort, had not
graduated from any of them and had not even earned sufficient
credits for an AA degree. Except for a brief period when he lived
in an apartnent paid for by his parents while he was attendi ng one
of the colleges, he lived at hone or stayed with friends. Al though
he worked part-tine for his father for a while (there is sone
conflict in the evidence as to whether he was paid for his
servi ces), he never had a steady, pernanent job. He was al nost
totally supported by his parents.

Bet ween August, 1982 and Cctober, 1989, Ronald, Jr. amassed 10

points on his driving record, for seven separate incidents of

t hough he did not go so far as to deny —his own signature on

t hese docunents, and, when confronted with those docunents, he
nore or | ess di savowed even statenents he had witten. At one
point, Dr. Broadwater denied know edge of any erratic behavior on
the part of his son, only to be confronted with his own sworn
statenent, discussed later in this Opinion, alleging extrenely
erratic behavior. Just fromour own reading of the transcript,
we can well imagine the jury finding both parents to be | ess than
credi bl e wi t nesses.
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failing to obey traffic signals or speeding. Ms. Broadwater paid
a nunber of fines for her son and also paid for an attorney to
represent himon one or nore occasions. |In 1980, when he was 15,
Ronal d, Jr. was involved in a notorcycle accident, as a result of
which, in 1983, Dr. Broadwater was sued for having negligently
entrusted the notorcycle to his son. The case was apparently
settl ed.

Begi nning in Novenber, 1990, and conti nui ng through February,
1991, State Farminformed the Broadwaters that it would decline to
renew the insurance on any of the five vehicles then owned by them
unl ess Ronald, Jr. was excluded fromthe coverage. Those notices
were each based on three recent violations by Ronald, Jr. —
speeding in April and October, 1989 and failing to obey a traffic
signal in July, 1988 —and one accident. In October, 1990, he ran
into a concrete bridge. Al though the Broadwaters initially
protested these notices, they eventually acceded to State Farm s
decision and, in August, 1991, signed an agreenment excluding
Ronal d, Jr. from cover age.

The son's irresponsi bl e conduct may, in part, be explained by
the fact that he was a drug addict. On Septenber 20, 1991, the
Broadwaters filed a petition with the District Court for an
emergency evaluation of Ronald, Jr. Al t hough Dr. Broadwater
clainmed in his testinony that the eval uation was "so that he would
be forced to have his bipolar nental problens straightened out,” in
the petition he and his wife noted that Ronald, Jr. had a history

of drug abuse dating back to 1980. During the nost recent period,



1989-1991, they inplied that he was taking cocaine intravenously in
both arnms. In response to the question asking themto docunent the
behavi or leading them to believe that their son had a nental
di sorder and was in inmmnent danger of doing bodily harmto hinself
or others, they wote, in |onghand:

"Drug Abuse (Addiction) — 1980-83 (Cocaine +

Pot) Leading to seizure —transfer U of M.

Shock Trauma —Never woul d agree to treat nent

— 1989-91 back on drugs + |V cocai ne (needle
tracks both arns) June 91 —Again woul d not

agree to treatnent — Last 8 wks behavior
erratic —stole 2 of our cars [unclear] abuse
to his nother could not finish college
[ uncl ear] Talks irrational. Has been

constantly stealing noney fromparents. Life
seens to be controlled by need for drugs. He
is threat to his self nmentally + physically +
to the comunity.”

As a result of this petition, Ronald, Jr. was conmtted for
eval uation and, according to his nother, remai ned hospitalized for
four to six weeks. She was asked, but clained that she coul d not
recall, whether, as a further result of the petition, crimna
charges were filed against Ronald, Jr. for assaulting and battering
M's. Broadwater.

On Decenber 16, 1991, Ms. Broadwater purchased a 1982 Mazda
RX 7 sports car froma friend for $2,750. On or about February 2,
1992, M's. Broadwater transferred the car to Ronald, Jr., who had
the vehicle retitled in his name. Prior to that transfer, Ronald,
Jr. received three additional speeding tickets, one of which had
already resulted in a conviction.

Al t hough the Broadwaters insist that the transfer was an arns-

length sale, the fact is that the son paid nothing for the car and



the Broadwaters paid the insurance premumto permt their son to
obtain the m nimum required insurance coverage fromthe Mryl and
Aut onobi |l e I nsurance Fund. |In a docunent dated February 2, 1993,
whi ch he captioned as "Agreenent of repaynent,” and on which he
referenced the Mazda, Ronald, Jr. stated "I, Ronald L. Broadwater,
Jr. noted on this date that | agree to pay back Eleanor V. and
Ronald L. Broadwater Sr. the sum of $2750.00, for the above
aut onobi | e when | have conpleted my college degree.” (Enphasis
added.) As of July, 1994, no paynents had been nmade on that
prom se.

Once the car was turned over to Ronald, Jr., he apparently
used and regarded it as his own. As noted, the Broadwaters
di sclaimred nuch know edge about their son's activities and
wher eabouts thereafter. The accident that led to this l[awsuit
occurred in Cctober, 1992. Ronald, Jr. was driving the Mazda that
had been given to himby his nother eight nonths earlier.

DI SCUSSI ON

Maryl and recogni zes the tort of negligent entrustnent as it is
currently expressed in Restatenent (Second) of Torts, 8§ 390:

"One who supplies directly or through a third
person a chattel for the use of another whom
t he supplier knows or has reason to know to be
i kel y because of his youth, inexperience, or
otherwise, to use it in a manner involving
unr easonabl e ri sk of physical harmto hinself
and ot hers whomthe supplier should expect to
share in or be endangered by its use, is
subject to liability for physical har m
resulting to them"

See Kahl enberg v. Goldstein, 290 M. 477, 485 (1981); Neale v.
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Wight, 322 Md. 8 (1991); WMackey v. Dorsey, 104 Ml. App. 250, 258
(1995).

The Restatenent articulation of the tort contains a nunber of
discrete elenents. The defendant nust supply the chattel; he nust
know or have reason to know that the person he supplies it to is
likely to use the chattel in a manner involving an unreasonable
ri sk of physical harmto other persons; and he must have reason to
expect that those other persons nay be endangered by the
entrustee's use of the chattel. In addition, as is true in any
action founded on negligence, the plaintiff nust show injury and
causation —that he suffered injury as a result of the negligent
entrust nent.

Citing cases either not on point or that have been rejected by
the Court of Appeals and attenpting to distinguish cases that, in
our Vview, are clearly relevant, appellants challenge the

sufficiency of the evidence as to each of these elenents.?

3 Three cases that appellants rely on —Shipp v. Davis, 141
So. 366 (Ala. 1932) (holding that when a person transfers
possession and title of an autonobile to another, the transferor
relinquishes all control over the autonobile and the transferee
is then solely responsible for the operation of the vehicle);
Estes v. G bson, 257 S.W2d 604 (Ky. 1953) (holding that a nother
who knew t hat her son was an al coholic and drug addi ct but
nonet hel ess gave hi man autonobile did not have the requisite
control over the autonobile to be |iable for negligent
entrustment); and Brown v. Harkleroad, 287 S.W2d 92 (Tenn. C
App. 1955) (holding that a father who had know edge of his son's
poor driving record but nonethel ess purchased an autonobile for
hi mwas not |iable under a negligent entrustnment theory because
to so hold would in effect extend the liability to any person
selling a vehicle to a known i nconpetent and that such extension
is ajob for the legislature) —were considered and rejected by
the Court of Appeals in Kahlenberg, supra, 290 Md. 477.



Contro

Appel lants cite MIIs v. Continental Parking Corp., 475 P.2d
673 (1970), for the proposition that "negligent entrustnent does
not apply when the right to control is absent.” Although we do
not di sagree with that assertion, MIIs is so factually distinct
fromthe instant case that we can hardly conpare the two. In
MIlls, the issue was whether a negligent entrustnment action wll
i e against the operator of a parking |ot who surrendered an
autonobile to its owner, know ng that the owner was drunk. The
Court held that, under the circunstances, there could be no cause
of action for negligent entrustnent because the operator of the
parking lot had a duty to surrender control of the autonobile or
suffer a possible penalty for conversion. That certainly is not
the situation in this case.

Appel l ants' reliance on Larsen v. Heitmann, 519 N. Y.S. 2d 904
(1987), is equally msplaced. In Larsen, the Court held that
there was insufficient evidence to establish that the 17 year-old
son's autonobile, when operated by him was a dangerous
instrunment and that the parents should have known that the son
woul d operate the autonobile in a reckless manner. The Court
al so held that, because the vehicle belonged to the son and,
until about two weeks prior to the accident, the son had |ived
away from hone, the son's use of the autonobile was not subject
to parental control. That case seened to be based on the
parents' responsibility for their mnor son's actions generally
rat her than on any entrustnent theory. There were certainly no
facts suggesting that the parents gave or entrusted the vehicle
to their son and therefore that case is inapposite.

Simlarly, in Alfano v. Marlboro, 445 N Y.S.2d 517 (1981),
the Court held that the father could not be found liable in a
wrongful death action arising out of an accident involving the
father's 17 year-old son's operation of a snownobile.
Specifically, the Court held that where the son had been properly
trained in the operation of snowmbiles, had a valid driver's
Iicense, and the father had been separated fromthe son's nother
and did not have custody of the son, the father did not have the
requisite control to be liable for negligent entrustnent. The
Court never nentioned that the father gave or entrusted the
snowmobile to the son but nerely stated that the father "had
|l egal ly separated fromhis wife and had noved out of the honme
prior to the incident in question. Thus, at the tine of the
accident, he did not have custody or control over either his son
or the snowrobile. |Indeed, he was entirely unaware of the events
leading to the fatal accident.” 445 N Y.S. 2d at 518. It appears
that, as in Larsen, the Court focused on the mnority of the son
and the father's responsibility for his son's actions generally
rat her than on a negligent entrustnent theory.

- 8 -



Viewing the situation at the time of the accident, appellants
note that, as of then, the Mazda belonged to Ronald, Jr., who was
an adult, and that they had no control over either the car or their
son. Gting |language from earlier cases and from 8 308 of the
Rest at ement (Second) of Torts, they argue that a sine qua non for
liability is the ability to prohibit the use of the chattel, i.e.,
the ability to exercise control over either the chattel or the
entrustee. We do not dispute that principle; the problemis in
appel l ants' application of it.

The tort is founded upon an entrustnent —the supply of a
chattel by the defendant to another person. That necessarily
presunes that the defendant had a choice whether to supply the
chattel or not. Control has to be viewed in that context. The
tort does not rest on any vicarious liability —on inputing to the
supplier the negligence of the entrustee —but rather on the direct
negl i gence of the supplier in supplying the chattel in the first
pl ace. That negligence nust, of necessity, be viewed as of the
time of the entrustnment, not as of the tine the entrustee
i nproperly uses the entrusted chattel.

The argunent made by appell ants here was nmade and rejected in
Kahl enberg, supra, 290 Ml. at 489. There was evidence in that case
that the defendant father had purchased a car for his son, know ng
that the son was reckless. It was not clear who actually owned the
car, in part because the accident occurred before the title was
transferred from the forner owner. Assum ng, however, that the

fat her had purchased the car and given it to the son, the father
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argued that he could not be held |iable thereafter because there

was no evidence that he retained any right to permt or

pr ohi bi t

the son's use of the car. The Court rejected that defense:

"I nasmuch as certain donors can be suppliers
within the neaning of the rule, and since a
donor would ordinarily relinquish any right to
permt and power to prohibit the use of the
chattel upon its delivery to the donee and
consunmation of the gift, the right to permt
and the power to prohibit the use of the
chattel, after the transfer and at the tinme of
the injury, would not ordinarily be a sine qua

non of liability. The reason is that the tort
of negligent entrustnent involves concurrent

causati on.

The negligence of the supplier

consists of furnishing the chattel with the

requi site knowl edge. This sets in notion one
chain of causation which may or may not in
fact result in injury. The other chain of
causation involves the conduct of t he
i mredi ate tortfeasor. | f physical harm
results to one within the class of foreseeable
plaintiffs, as a result of the use of the
chattel by the entrustee in a manner, which,
because of the youth, I nexperience or
ot herwi se of the entrustee, the supplier knew

or had reason to know was a likely use and

whi ch woul d involve an unreasonable risk of
physical harm the two chains of causation
converge and liability is inposed on the
supplier, for his own negligence."

Kahl enberg, 290 M.
Appel | ants seek

the son in that cas

at 489-90.
to di stinguish Kahl enberg on the ground that

e —the immediate tortfeasor —was a m nor.

That appeared to have no determnative bearing on the Court's

anal ysi s, * however.

The right to permt and the power to prohibit

4 At the time of the accident, and apparently at the tinme of

the entrustnent, the
occurred two years b
majority from21 to

son was 20 years of age. These events
efore the Legislature | owered the age of
18. See Kahl enberg, 290 Md. at 479 n.1
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nmust be considered as of the tinme of the entrustnent. \Whether the
entrustee is an adult or a mnor may have rel evance in determ ning
the nature of the entrustnent and if, under all the circunstances,
the entrustnment was negligent, but it has no broader |egal
signi ficance.

A person who negligently places a chattel in the hands of
anot her under the circunstances stated in Restatenent 8§ 390 cannot
escape liability by deliberately putting it beyond his power to
redress that negligence — by effectively relinquishing al
practical ability thereafter to prohibit or limt the use of the
chattel by the entrustee. It would be wholly inconsistent with the
public policy underlying the tort to regard such an act as
providing a greater advantage to the supplier than if he retained
t he power of control but declined to exercise it.5

Ent r ust nent

There was evidence in this case that, in addition to supplying
the Mazda to Ronald, Jr., appellants paid his insurance prem um and
generally supported him Seizing upon that evidence, appellants
raise the specter of liability being based upon a person nerely
provi ding insurance, or financing, or gasoline, or sone other

service to a reckless individual, i.e., upon sone act or service

> W note that, although appellants may have | ost effective
control over the Mazda followi ng their presentation of it to
Ronald, Jr., they still retained the right to informthe Mtor
Vehicl e Adm nistration of their son's drug dependency and erratic
behavi or and suggest that his |license be suspended or that he be
subjected to a reexam nation. See MI. Code, Transp. art., 88 16-
206(a) and 16-207.
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which nerely facilitates his use of the chattel. Cases in other
States have rejected liability premsed on that nore tenuous
connection.®

Such an argunent constitutes, in its clearest and nost
maj estic form the proverbial red herring. It has nothing whatever
to do with this case. Under the instructions given by the court,
to which no exception was taken, appellants' liability was based on
their entrustnment of the chattel itself —directly placing the car
into the possession and control of their son —not on their paying
for his insurance or gasoline. Nor was it based on their nerely

financing the son's arns | ength purchase of the vehicle, as a bank

6 See Peterson v. Hal sted, 829 P.2d 373 (Col 0. 1992)
(hol ding that parents who cosigned |loan in order for their
daughter to obtain financing to purchase an autonobile were not
suppliers of chattel under Restatenent (Second) of Torts, 8§ 390);
Spindle v. Reid, 277 A 2d 117 (D.C. 1971) (hol ding that nother
who titled autonobile in her nane in order to help son obtain
financi ng never had control to permt or prohibit use and
therefore could not be held liable for negligent entrustnent);
Lopez v. Langer, 761 P.2d 1225 (l1daho 1988) (holding that a
father who paid for an autonmobile with his son's noney and
delivered title to son's nother and car was ot herw se mai ntai ned
by son did not possess the requisite control over the vehicle to
hold himliable for negligent entrustnment); N chols v. Atnip,
844 S.W2d 655 (Tenn. C. App. 1992) (holding that parents who
provided their son with tires, some insurance paynents, and
occasi onal gas noney did not entrust autonobile to son where son
purchased autonobile with his own funds and held title in his own
name); Brown v. Harkleroad, 287 S.W2d 92 (Tenn. Ct. App. 1955)
(hol ding that a father who had know edge of his son's poor
driving record but nonethel ess purchased an autonobile for him
was not |iable under a negligent entrustnment theory because to so
hold would in effect extend the liability to any person selling a
vehicle to a known inconpetent and that such extension is the job
of the Legislature); Mejia v. Erwin, 726 P.2d 1032 (Wash. C
App. 1986) (holding that a father who provided his credit to his
son to assist the son in renting an autonobile was not |iable
under a negligent entrustnent theory even though the autonobile
was rented in the father's nane).
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m ght do.
Know edge

At trial, appellants —particularly Dr. Broadwater —attenpted
to distance thenselves fromtheir son's conduct. As noted, they
professed very little know edge about his lifestyle, or even his
wher eabouts. Evidence was presented, however, that they were aware
of their son's many violations of the notor vehicle | aws, his drug
dependency, his nental or enotional problens, and his generally
unsati sfactory and reckl ess behavior. The petition they filed with
the District Court less than five nonths before supplying himwth
the Mazda sports car docunented their awareness of his self-
destructive and dangerous propensities.

Appel | ants now contend, however, that they were entitled to
rely on the fact that the State Mdtor Vehicle Adm nistration had
not, as of the tinme of entrustnent, seen fit to suspend or revoke
their son's license to drive. Surely, they tell us, if the State
was content to allow Ronald, Jr. to drive, they should not be held
liable for giving himthe ability to do so.

The Mdtor Vehicle Code does, to be sure, authorize the
Adm nistration to suspend or revoke a person's driver's license
upon a showi ng that the person (1) has been convicted of noving
violations sufficiently often to indicate an intent to disregard
the traffic laws and safety of other persons, or (2) is otherw se
unfit, unsafe, or habitually reckless. See MI. Code, Transp. art.,
8 16-206. The exercise or non-exercise of that authority has no

direct bearing, however, on the civil liability of persons for
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negligent entrustnment. For one thing, the Adm nistration may not
be aware of all of the circunstances known to the supplier. In
this case, for exanple, while the Adm nistration was presumably
aware of Ronald, Jr.'s driving record, there was no evi dence that
it was aware of his drug dependency, his generally erratic
behavior, his nental or enotional abnormalities, or any of the
facts stated by appellants in their petition to the District Court.
Causati on

Underscoring the fact that eight nonths el apsed between the
time they put their son into possession and control of the Mazda
and the tinme of the accident, appellants urge that the former could
not have been the proximte cause of the latter. W note,
prelimnarily, that they sought no instruction below that the | apse
of eight nonths, or any other specific period of tinme, would
suffice to preclude a finding of causation.

Causation is ordinarily an issue of fact, for the jury to
determne. There was anple evidence to establish that, at the tine
of entrustnent, appellants had reason to believe that Ronald, Jr.'s
use of the vehicle would pose an unreasonable risk to anyone who
m ght encounter him on the public roads and hi ghways. How | ong
that risk mght continue to exist and thus remain a potentially
causative factor depends on the circunstances, nost notably the
son's behavior. There is nothing in this record to indicate any
positive change in that behavior during the eight-nonth period;
i ndeed, the evidence shows a continuation of his disregard for the

traffic laws coupled wth a conscious attitude of unconcern on
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appel lants' part. In light of the Court's discussion in Kahl enberg
regarding the two chains of causation that ultinmately may conver ge,
the principles stated later by the Court in Atlantic Mitual v.
Kenney, 323 M. 116, 131 (1991), quoted and confirned even nore
recently in Hartford Ins. Co. v. Manor Inn, 335 Ml. 135, 160 (1994)
and BG & E v. Lane, 338 Ml. 34, 52 (1995), are relevant:

"I'f the negligent acts of two or nore persons,
all being cul pable and responsible in |aw for
their acts, do not concur in point of tine,
and the negligence of one only exposes the
injured person to risk of injury in case the
ot her should al so be negligent, the liability
of the person first in fault will depend upon
t he question whether the negligent act of the
ot her was one which a [person] of ordinary
experience and sagacity, acquainted with al

t he circunstances, could reasonably anticipate

or not. If such a person could have
anticipated that the intervening act of
negligence mght, in a natural and ordinary
sequence, follow the original act of

negligence, the person first in fault is not
released from liability by reason of the
i nterveni ng negligence of another."”

Appl yi ng these principles and those enunci ated i n Kahl enberg,
we believe that there was sufficient evidence to allow the jury
reasonably to conclude that appellant's negligent entrustnent of
the car in February, 1992 was an effective cause of the injuries
suffered by the Dorseys in Cctober of that year.

Judge Cathell's Dissent

Judge Cathell, very thoughtfully, expresses concern over what

he regards as an enlargenment of the tort of negligent entrustnent

and offers the view that the tort should Iie only "when there is a

concurrence of both negligence on the part of the transferor at the
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time of the transfer and the continuing power and/or right to
control either the instrunent, i.e., the vehicle, or the entrustee
at the tinme of the subsequent negligence.” He believes that, in
Neale v. Wight, supra, 322 Ml. 8, the Court reined in what it had
said in Kahl enberg and effectively so limted the tort.

We do not read Neale v. Wight in that manner. |n that case,
Ms. Neale was sued for having negligently entrusted a car to her
husband, who later was involved in a collision with the plaintiff,
Wi ght. The alleged entrustnent was prem sed on the hypothesis
that, because M. Neal e had previously been excluded from coverage
under the famly's autonobile insurance policy, he would have been
unabl e to purchase the car in his own nanme, and that, by purchasing
the car with him as joint owners, and allowng himto drive the
car, she "supplied" the car to him knowi ng of his poor driving
habi t s. This Court found nerit in that contention. Wi ght v.
Neal e, 79 Md. App. 20 (1989).

The Court of Appeals rejected that analysis and reversed
concluding that the lack of insurance coverage would not have
precl uded the husband from purchasing and titling the car in his
own nanme. |In that context, the Court distinguished Kahl enberg, as
wel |l as a Kansas case that we had cited, on a nunber of grounds,
the first of which was that, in those cases "the defendants
purchased autonobiles specifically for the use of the alleged
negligent drivers," whereas the car purchased by the Neal es was

used primarily by Ms. Neale. A second ground of distinction



enphasi zed by Judge Cathell, was that, in Kahl enberg and the Kansas
case, there existed a parent-child relationship between the
def endants and the entrustees and that the entrustees, being
unemanci pated, were subject to sonme control by the parents.

An alternative ground of liability urged by Wight was that
Ms. Neale could be held Iiable "because she failed to exercise her
power to prevent her husband fromdriving the [car] at the tine of
the injury.” Id. at 19. The Court rejected that approach on the
ground that, as a nmere co-owner, Ms. Neale had no superior right
to the vehicle and thus no power to permt or prohibit M. Neale
fromusing the car.

We find no indication in Wight v. Neale that the Court
intended to limt what it said or held in Kahlenberg. The two
cases presented very different fact situations, one permtting
l[itability and the other precluding it.

We recogni ze that the facts in this case are unusual and that
there is no Maryland case "on all fours”™ with it. W do not share
Judge Cathell's and appell ants' concern, however, that our hol ding
in this case will create the prospect of parents being forever
liable for the conduct of their adult children or of sellers in
arnms | ength transactions being held liable for the conduct of their
buyers. This case establishes no such precedent. The case,
i ndeed, is fact-specific. A jury found, fromsufficient evidence,
that the Broadwaters negligently supplied a car to a child who they
knew was likely to use it, and who allegedly did use it, in a

manner invol ving unreasonable risk to other persons. The sinple
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gquestion is whether, having done so, they can, as a matter of |aw,
wash their hands of all responsibility for their conduct by

disclaimng any further ability to control either their son or the



car. |If they can, then we have given people a road map for no-risk

i rresponsi bl e behavior. W decline to nake such a gift.

JUDGVENT AFFI RMED
APPELLANT TO PAY THE COSTS.
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Fil ed:

| respectfully dissent. | initially note that | take little
issue with the majority's discussion of the facts and with the
inferences it draws therefromin respect to the character of the
Broadwaters or their son. Nor do | have any dispute with the
maj ority over that portion of its opinion that addresses the
Br oadwat ers' knowl edge or that portion that addresses causation.
| do take issue with the majority's view of the scope of the tort
of negligent entrustnent.

This is, | believe, a case of first inpression in Mryland.
The courts of this State, in ny view, have not, until now,
recogni zed that negligent entrustnent can arise fromthe sale of an
autonobile by a parent to a fully emanci pated adult child who then
registers and insures that autonobile in his nanme alone, and the
accident giving rise to the cause of action occurs sone eight
months after the transfer. | amaware of only one case el sewhere
applying the tort of negligent entrustnent when the seller of the
vehicle has legally divested hinself of the right or power to
control the use of the vehicle and al so has no | egal right or power

to control the operator of that vehicle.’

" There is one percuriam case el sewhere, of which | am aware,
Golembev. Blumberg, 27 N.Y.S.2d 692 (1941), nentioned in Kahlenbergv
Goldstein, 290 Md. 477 (1981), involving an epileptic adult child
in New York, that allowed negligent entrustnent liability agai nst

(continued. . .)
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The resolution of the issue can logically be addressed in two
ways. First, that of the mgjority, i.e, so long as, at the nonent
of transfer, the transferor knows or should know of the negligent
propensities of the entrustee, the tort is then established, no
matter how far renoved fromthe act of transfer the accident giving
rise to the claim of danages occurs and no nmatter whether the
transferor has any legal right or power to control either that
vehicle or the vendee at the time of the accident. The other view,
which | believe to be the better course, is to apply the tort of
negligent entrustnent when there is a concurrence of both negli-

gence on the part of the transferor at the tinme of transfer and the
conti nuing power and/or right to control either the instrunent, i.e,

the vehicle, or the entrustee at the time of the subsequent negli -
gence.

| acknow edge that the position of the majority is one that is
| ogically supportabl e under an expansive (virtually all inclusive)
interpretation of the applicability of the tort. But, as | shal
|ater note, it is that very expansiveness that causes ne signifi-
cant concern. | believe the better position to be a nore limted
application of the tort of negligent entrustnment, which would, in
a sales context, require the transferor to retain the |egal right
to control the instrunmentality or have a legal responsibility to

control the buyer.

(...continued)
t he parents.
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| shall hereafter address ny concerns in terns of causative
inpact. | first address the Maryl and cases, discussing nost of the
significant Maryland cases in chronol ogical order, directing ny
attention first to those of the Court of Appeals.

Roundsv. Phillips, 166 Mi. 151 (1934) (Roundsl),?® involved the use,
by a mnor child knowmn to the nother at the tine of the accident to
be reckless and inconpetent, of an autonobile titled to the
not her.® The Court held that the father as well as the nother
could be held liable under negligent entrustnent. The issue on
appeal in Roundsl, relevant to the case at bar, pertained to the
father's liability only. A fact that | view especially significant
in Rounds| was that, at the tinme of the original entrustnent,
neither the nother nor the father knew that their son was a bad
driver. Both the son's bad driving and his father's know edge
t hereof occurred after the original entrustnment. | shall further

address this matter, infra

The Roundsl Court initially noted that

t he theory upon which the declaration is drawn

rests solely upon the primary negligence
of the appellees thenselves in permtting
their son . . . to be in possession of and
operate the . . . autonobile . . . when that

8 This case went to the Court of Appeals on two occasions —
166 Md. 151 (1934), and, after a retrial, 168 Md. 120 (1935).

° It had originally been purchased by the parents and titled
inthe child' s nanme. It was subsequently retitled in the
not her' s nane al one.

- 3 -
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habi tual negligence [of the son] . . . was
known to the appell ees.

Id. at 160. In discussing prior cases that involved attenpts to

apply negligence to the entrustnent of autonobiles, the Rounds |
Court noted that, though potentially dangerous, autonobiles are not
i nherently so, but that the potentiality for danger increases when
a person known to be reckless is permtted to utilize the vehicle:

[ TIhere is no anal ogy when theowner of an auto-
nmobile permts it to be used by one not known

tobe. . . reckless . . .; while on the other
hand, if he loans his autonpbile to anot her
known . . . tobe . . . reckless . . . the

autonmobile, plus the inconpetency of the
person to whomit is entrusted, does create an
i nherently dangerous instrunentality.

Id. at 163 (enphasi s added).
The Roundsl Court, at 160-61, set out

the principle involved in Restatement of the Law of
Torts, part 1V, Negligence, chap. 2, sec. 260:
"One who supplies directly or through a third
person a chattel for the use of another whom

the supplier knows . . . to be likely . . . to
use it in a manner involving unreasonabl e risk
of bodily harmto . . . others . . . is sub-
ject to liability for bodily harm caused
t hereby . "

The Court then held

that the principle contained in the quotation
from the Restatement is a fair and accurate
statenent of the rule . . . . O course
there are, and nust be, Ilimtations upon the
application of the rule .

It has been suggested that there may be a
distinction between the Iliability of the
father and that of the nother . . . because
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the title . . . was in the nother. Under the
facts of this case, that . . . does not create

a valid distinction. The son was a minor, and the
father, as the controlling head of thefamily, hadthe
authority and power to permit the use by the son of the
not her' s aut onobi | e, or to prohibit it.

Having such power and authority, if he does

not prohibit his mnor son . . . in its use,
there can be no valid distinction .

Id. at 166-68 (sone enphasis added). Thus, in Roundsl, the Court
found the father |iable because, even if he did not have the |egal
power to control the use of an autonobile titled to the nother, he
had the |l egal authority and power to control the son at the tinme of
t he acci dent —because the son was a mnor. Neither circunstance
exists in the case at bar. The parents had neither power to
control the use of the autonobile eight nonths after its transfer
to the son nor power to control its use by their 26-year-old adult
son.

I n Roundslil ( Roundsv. Phillips, 168 Md. 120 (1935)), on appeal after
aretrial, the Court opined, referring to the parents' know edge of
the revocation of their son's driver's |license, a revocation that

had occurred after the original act of transfer:

At the trial . . . the evidence failed to
prove all of the particular allegations as to
knowl edge by the defendants . . . but there

was evidence tending to prove the follow ng
facts: That their son becane the owner of

a Buick . . .; that the son regularly and
permssibly obtained . . . fuel . . . fromthe
gasoline tank of the firm. . .; that in 1929

he was seriously injured when his autonobile .
: struck a car standing al nost wholly off
the traveled way; that he was actually and

- 5 -
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reputedly a fast and reckless driver; that his
operator's license was revoked in My, 1932,

after his conviction for driving . . . while .

intoxicated . . . . The father testified
that he made no effort to learn the circum
stances of the accident . . . in 1929 . . .;
that he did not know . . . of his son's con-
viction in January, 1932 . . . . But admt-
tedly both . . . knew of the revocation, in
May, 1932, . . . and with that know edge .

they apparently nmade no effort to exercise ther

parental rightt 0 ascertain and determ ne whet her he
could be safely intrusted [with the autono-

bile] . . . . To be wholly indifferent
is hardly consistent with the responsibility involved in a parent's
authority. . . . [T]he principle . . . applies

not only to the owner of an autonobile, but
al so to any one who has the right topermit and
t he power to prohibit its use.

Id. at 125-27 (enphasis added). |In the case subjudice, the son was,
and had for years been, an adult. The parents no | onger had any
| egal authority over, and no legal responsibility for, him

The Rounds cases are, | believe, the semnal negligent
entrustnent cases in Maryl and. The holdings in the subsequent

cases, Ii.e, Kahlenberg v. Goldstein, 290 M. 477 (1981), relied on
extensively by the mgjority, are based on the Rounds cases. The
son, to whom the nother entrusted the autonobile in Rounds, was a

mnor. As | read Roundsl and Il, the nonowner father was held |i abl e

because he, as a father, had the right to control his son,
preci sely because the son was a m nor, and not because he had any

power to control the autonobile. He had no such power —he did not

own it. In the case subjudice, neither parent owned the vehicle
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i nvolved in the accident and, thus, could not rely on ownership to
exerci se continuing control thereof. As the son was an adult, the
parents had no authority, legal right, or power to control his
operation of the autonobile at issue, or any other autonobile for
that matter. 10
Following Rounds | and IlI, the next significant negligent
entrustment case before the Court of Appeals that involved the
parent/child aspect of the tort was Kahlenbergv. Goldstein, supra, 290 M.

477, relied on extensively by the majority.* There, a 20-year-old

10 The mpjority notes that, even though the parents "nmay"
have | ost control over the car, they still retained the right to
informthe Mdtor Vehicle Adm nistration of their son's problens.
My exam nation of Maryland Code (1977, 1992 Repl. Vol.), 88 16-
206(a) and 16-207 of the Transportation Article, relied on by the
maj ority, does not indicate any special provisions for parents.
VWhatever liability those sections create in respect to another's
licensing privileges is liability that woul d be shared by anybody
w th know edge of such probl ens, including | awers and judges.
The sections were obviously not intended to create any duty of
notification.

11 Kahlenberg, supra, a case involving a mnor son, did, as the
majority indicates, reject the holdings in Shippv.Davis, 141 So.
366 (Ala. 1932); Estesv.Gibson, 257 S.W2d 604 (Ky. 1953), and Brown

v. Harkleroad, 287 S.W2d 92 (Tenn. C. App. 1955). The Kahlenberg
Court noted, at 488, "W do not entirely accept the reasoni ng of

t hose decisions.” But, the Kahlenberg Court continued to explain
t he Rounds cases in, what | view as, a different light than the

position taken by the majority today. | perceive Nealev. Wright,
322 Md. 8 (1991), to be the controlling case and | view the

matter to be controlled by it and the Rounds cases. As | indicate
above, Kahlenberg was cont ext-generated (i.e, the son was a m nor).

| do not view Neale, and the majority's view of Kahlenberg, as
consi stent.

The majority, citing other foreign cases submtted by
(continued. . .)
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son was involved in the accident giving rise to the cause of
action. At the very beginning of its opinion, the Court of Appeals
felt it inmportant to note: "The "age of majority' was not reduced
to 18 years until July 1, 1973 by Chapter 651 of the Acts of that
year." 290 Md. at 479 n.1. The accident occurred in 1971. An
i nference that can be made fromthe Court's note is that it felt
that the age of mgjority, and, thus, the mnor status of the son
was of sonme significance in its resolution of the matter. Under
t he expansive view espoused by the nmgjority, the age of majority
has no significance in a negligent entrustnent case involving a

parent/child rel ationship.

Of special significance in the Court's Kahlenberg opi ni on was

its discussion of Roundsl and Il. The Court opined that the Rounds
Courts had responded to the contention that no liability existed as
to the father because the car was not titled in the father's nane.
It especially noted that the Rounds Courts had, at l|least in part,

predicated their rulings on the fact that the father had the power

to control his mnor son. After quoting relevant portions of the
Rounds opi ni ons, the Kahlenberg Court noted that the Roundsl| di scus-
sion, relating to the power of the father to control the son

was in the context of whether the father could

be a supplier . . . when the father could be
found to have the requisite know edge for

(... continued)
appel l ants, readily distinguishes them distinctions with which
general |y agree.

- 8 -
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negl i gent entrustnent. Al t hough he may not

have directly furnished the car . . ., and
al though the father may not have been the

owner of the autonobile, his rightto permit and
power to prohibit . . . effectively nmade him a
suppl i er atthat time.

Id. at 491 (enphasis added).

As | interpret the Kahlenberg Court's opinion, it held that,

under the facts there presented, the jury could find that the
father had "supplied" the car to his son because he had the right
to control the actions of his mnor son at the tine of the accident
and that once he had know edge of the son's dangerous propensities
t hat know edge set in notion the "entrustor's chain of causation.™

The Court of Appeals, | believe, |later made cl ear the | anguage of

Kahlenberg and t he Rounds cases in terns of a limtation on the tort
when it reversed us in Nealev. Wright, 322 Ml. 8 (1991).

I n Wrightv. Neale, 79 Md. App. 20 (1989), the trial court found

that, because Ms. Neale had no right to control the actions of her

husband in using the vehicle the two co-owned, no negligent
entrustnent existed. W reversed. Wight i nvolved, as we indicated
above, the issue of the liability of a co-owner for negligent
entrustnment, i.e, becom ng a co-owner with another who has and is

known to have dangerous propensities, when the dangerous co-owner
subsequently is negligent and causes injury to others. W found
that Ms. Neale knew of her husband's inclination to drive

dangerously; we then opined:
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Ms. Neale enabled M. Neale to becone an
owner of the car by joining with himin ob-
taining registration when his lack of insur-
ance precluded him from doing so in his own
name. . . . She permtted himto use the car
w thout protest. The evidence presented was
sufficient for a trier of fact to conclude
that Ms. Neale negligently entrusted the
co-owned vehicle to her husband. :

Finally, Ms. Neale alleges that she
coul d neither prohibit her husband from using
the car, nor did she have any legal duty to
prohibit him from driving w thout insurance.
We point out that equal property right in the
vehicle is not the issue. Her liability flowsfrom her
participation in making him an owner with knowledge of hisdriving
habits. In short, a trier of fact may reasonably conclude that she
"supplied” the vehicle. Mr. Neale'srighttouse the car is a
link between Ms. Neale's negligence in his
becom ng an owner . . . rather than a defense
as Ms. Neal e contends.

As to her having no legal duty to prohib-
it him. . . we do not disagree. She cannot
escape the fact . . . that she had a duty not

to entrust himwth a car that she co-owned
when she knew he was not a conpetent driver.

Id. at 28-29 (enphasis added). As is evident, we held in Wight, as
the majority asserts in the case subjudice, that the act of supplying
the instrunentality, ie, the "making himan owner," created, for
all time, negligent entrustnent liability.

The Court of Appeal s reversed our decision in Nealev. Wright, 322

Md. 8 (1991).%'2 In reversing us, the Court of Appeals discussed

12 1'n Mackeyv. Dorsey, 104 Md. App. 250, 258 (1995), where
negl i gent entrustnment was all eged when a vehicle had been stolen,

we indicated that certiorari for Wright had been denied at 316 M.
508 (1989). That was an error. Certiorari had been granted.

- 10 -
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several areas | perceive to be especially relevant to the case at
bar . It noted our position that Ms. Neale's liability for
negligent entrustnent " flows fromher participation in making [ M.
Neal e] an owner with know edge of his driving habits.'" 322 M. at
13 (quoting 79 M. App. at 28). That is, | would respectfully
suggest, the position, however phrased, that the nmajority again
takes in this case. After a brief discussion of the liability of
suppliers, the Court noted that "[t]he cause of action nmay lie

agai nst one who has the power to permt or prohibit the use of the
property entrusted.” Id. at 14. The Court explained that it had
found the father in Roundsl negligent for entrusting an autonobile

to a son when the vehicle was titled in the nother's nane al one
because " [t]he son was a nminor, and the father, as the controlling

head of the famly, had the authority and power to permt the use

or to prohibit it.""™ Id. (quoting Roundsl, 166 Ml. at 167).
The Court then discussed that, in Kahlenberg, it had upheld liability
for negligent entrustnment based on a "gift" to a mnor son. The
Court of Appeals noted our reliance in Wight on Kahlenberg and on
McCart v. Muir, 641 P.2d 384 (Kan. 1982). After discussing the
di fferences between those cases and the Neale case relative to the
facts of purchase, the Court of Appeals nmade a further distinction:

[1]n Kahlenberg and McCart t here existed a par-

ent-child relationship . . : M. Kahl en-
berg's son was |iving at horre with his parents
andwas till aminor . . . . The Suprene Court of

Kansas in McCart noted that the defendant's son

- 11 -
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"was not an emanci pated child. He renai ned
under the control of his parents. The autono-

bil e was being operated with the perm ssion of
the father."

Id. at 18 (quoting McCart, 641 P.2d at 388) (enphasis added,
citation omtted). The Neale Court |ater stated:

[I]n order for Ms. Neale to have "supplied"
the car to M. Neal e atthetime of the accident, and

thus be liable . . . shehadtohavethe power to permit
or prohibit Mr. Neale from using the vehicle [ at the time of the
accident] . That power could emanate from a
superior right to control . . . the car or
from a special relationship . . . such as a
parent-child relationship. . . . [ S]he did

not have the independent authority over her
husband that a parent has over a [mnor]
chil d.

ld. at 19 (enphasis added, citations omtted).

In the case subjudice, the car had been legally titled in the

son's nane alone for eight nonths or nore. It cannot, as | see it,
be argued that the Broadwaters had any legal right to control the

use of that autonobile eight nonths after it became the property of

their adult son. Wile a parent-child relationship certainly
existed and will always exist between the Broadwaters and their
son, he is emancipated. He is not a mnor —he is an adult.

Therefore, the independent authority of M. and Ms. Broadwater
over their son no | onger exists; they no |onger control —or have
any legal right to control —either the autonobile or their son's
use t hereof.

Unless the tort of negligent entrustnent is to be unlimted in
scope, the limts should at |east be, | respectfully suggest, set

- 12 -
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to require that the entrustor retain sone legal right of control
over either the chattel or its user. |If (1) the power to control

the vehicle or (2) the power to control its operator —or both —
exists and the "entrustor” has know edge of dangerous propensities
of the driver, it is clear that the requirenents of the tort are
met. In the case subjudice, neither exist. The parents had no right

to permt or prohibit the use of the vehicle or to limt the

actions of the son at the tine of the accident. The nmajority seens
to say that, because you have the power not to transfer chattels,

you retain that power to restrain forever their use anytine after

a transfer is conplete.
Qur cases since Kahlenberg have taken a portion of its |anguage,
W thout reference to the context in which it was spoken, and used

t hat | anguage to support an expansive, alnost unlimted view of

negligent entrustnment, when, as | have indicated, the actual

Kahlenberg statenment was, | believe, and, as | perceive the Court of
Appeal s to have explained in Neale, context-limted. For exanple,
we stated in Mackey v. Dorsey, 104 M. App. 250 (1995), quoting

Kahlenberg, that, "The Court of Appeals has stated generally that a
“supplier' . . . may be "anyone who has the right to permt and the

power to prohibit the use of the chattel.'" Id. at 258-59. The
| anguage taken from Kahlenberg arose out of its discussion of Rounds

| and Il. Both the Rounds cases and Kahlenberg i nvol ved a mnor child
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over whom the parent had the right to permt and the power to
prohibit the use of the instrunentality at the tinme of the accident
there involved. The "power to permt or prohibit" |anguage arose
out of the Kahlenberg Court's reference to the Roundsl di scussi on of
the inmportance of titling:

Under the facts of this case, that [titling]
does not create a valid distinction. The
son was a mnor, and the father, as the con-
trolling head of the famly, had the authority
and power to permt the use . . . or to pro-
hibit it.
Kahlenberg, 290 Md. at 490-91 (quoting Roundsl, 166 M. at 167). That

the "power to permt . . . or to prohibit" language relates to the

time of the subsequent accident is clear in that, in the Rounds

cases, as the Kahlenberg Court notes, "[n]o attention was directed .

to whether initially supplying the car to the son constituted
a negligent entrustnent because there was no contention that, as of

that tinme, the father knew or had reason to know of facts which

woul d make it negligent for himto furnish the car." Id. at 490.

In Rounds!l and IlI, it was not until after the tinme of the transfer
of the autonpbile to the son!® that the son commtted several
serious traffic violations of which his father becanme aware three
months later. |In other words, the father's know edge of his son's
driving habits (and the habits thensel ves) occurred after the act

of transfer. Wen the father in the Rounds cases contended that he

13 The vehicle was subsequently titled in the nother's nane.
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was not |iable for negligent entrustnent because the car was, at

the tine of the accident, titled in the nother's nane, * the Rounds
Courts held as was indicated in Kahlenberg, supra. Thus, to nme, Rounds

| and Il and Kahlenberg, as expl ained in Neale stand for the proposi-
tion that, where a parent has, through divesting hinself of the
ownership of a vehicle, no legal control or power to permt or
prohibit its use at the time of an accident, that parent's
obligation to control the mnor child hinself can create negligent
entrustnent liability, not based on the act of transfer itself, but

based on the parent's continuing obligation to exercise a right to
control, ie, permt or prohibit the child s acts, continuing up

until the tinme of the accident. That obligation, and the powers
arising therefrom generally ceases when, as here, the child
beconmes an adult, in this case, twenty-six years of age.
Parent-child relationships, where the power to permt or
prohibit exist, are limted —generally, to a child s mnority.
After a child's minority, when a vehicle has been sold (or perhaps even
given) and legally transferred, a parent no |onger has any | egal
control over the use of the vehicle —nor does the parent have any

| egal control over the actions of the adult child. Under the

circunstances of the instant case, neither the Rounds cases nor

Kahlenberg, gi ven the hol ding in Neale support the position now taken

4 I'n the Rounds cases, the car had never been titled in the
father's nane.

- 15 -
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by the majority. To the extent cases subsequent to Kahlenberg, such
as Mackey, have used the Kahlenberg | anguage to suggest that a parent

conveying to an adult child wll remain forever |iable for
accidents of the child, even years later, so long as the child
still owns the vehicle, they have used that |anguage, | respectful -

|y suggest, substantially out of context. W again quoted the sane

passage from Kahlenberg out of context, in Morrisv. Weddington, 74 M.

App. 650 (1988), revd, 320 Md. 674 (1990), involving the |oan of an

aut onobi |l e where the owner clearly had the |legal right and power,
by reason of |egal ownership, to prohibit the use at the tine of

t he acci dent.

The Court of Appeals in Neale attenpted, | believe, to nake
this clear to us when it wote: "[lI]n order for Ms. Neale to have
“supplied the car to M. Neal e atthetimeoftheaccident . . ., she had

to have the power to permt or prohibit M. Neale fromusing the

vehicle [at the tine of the accident]."® 322 Mid. at 19 (enphasis
added). The view of the majority in the case subjudice does not, |

believe, attach to that | anguage the inportance it deserves in the

eval uation of the tort of negligent entrustnent in Maryl and.

15 The Court mnust, perforce, be referring to its prior "atthe

time of the accident” | anguage, given that the wi fe obviously had the
power not to be a co-owner with anyone, including her husband.

- 16 -
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| would respectfully suggest, as | perceive the Court of
Appeal s suggested in Neale ® that, unless the tort of negligent
entrustnent is to be unlimted in scope, the limts should be set
So as to require the entrustor, in order to be liable, to retain
sone mnimal legal right to control the use of the vehicle itself
or retain the legal power to permt or prohibit the actions of the
user of the vehicle. It is clear that such power over the vehicle
exi sts when a vehicle is |oaned or perhaps |eased, or where the
entrustor permts it to be used while retaining ownership, as in an
enpl oyer/ enpl oyee relationship and simlar arrangenents as well.
It is also clear, from Kahlenberg and the Rounds cases, that the power
to control the person using the vehicle exists in parent-mnor
child relationships. 1In either event, the tort will lie. In the
i nstant case, however, neither exists. The ngjority's opinion, as

| viewit, renoves all boundaries of the tort. No vendor is safe.?’

1t is clear that, in Neae, Ms. Neale had the power and
the right not to be a co-owner with M. Neale. It was, as | have
i ndi cat ed, because she had no power to control its use by M.
Neal e atthetimeof theaccident t hat the Court of Appeals reversed our
deci si on.

7 There is a body of |aw concerning the sale of inherently
dangerous objects (a vehicle has been construed as not being
i nherently dangerous) that can create liability continuing past
the tinme of sale. SeeSate Useof Caveyv. Katcef, 159 Md. 271 (1930)
(sal e of vicious horse); Sate Useof Hartlovev. Fox, 79 Md. 514 (1894)
(sal e of diseased horse that communicated the di sease to the new
owner). Sone witers suggest that negligent entrustnent arose
out of this body of |aw
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It can perhaps be argued that a car dealer should be held
responsible if he sells a vehicle to an obviously intoxicated
person who drives it off the ot and into an accident. But that is
not the case here. The question the majority's opinion creates is
whet her the dealer is liable if he sells a car on Tuesday to a
person he saw driving intoxicated the precedi ng Saturday, who then
has an accident while intoxicated eight nonths |ater. It calls
i nto question whether vendors of such itens as personal watercraft
(capabl e of speeds approaching seventy mles per hour) wll be
liable when the vendee's mnor son causes an accident; whether
vendors of all terrain vehicles can be sued under this tort, as
wel | as under products liability causes of action, when the vendees
cause accidents to others; whether a testator's estate (or his
personal representatives) will be liable if the testator bequeaths
a vehicle to his adult child who is knowmn to have a bad driving
record and upon the testator's death the vehicle is conveyed to the
child in accordance with the will. 1Is the estate liable? Are the
personal representatives?

Are you forever liable if you sell a car to a poor driver who,
while operating the car, later causes injury to a third person?
Are you liable if you sell a car to sonmeone you know cannot drive

and is not licensed to do so if they tell you they plan to get
| essons before using the car? |If negligent entrustnent atthetimeof
sadle, as the majority suggests, freezes, for all tinme, the liability
of the vendor, the vendor would remain |iable even after the vendee
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successfully conpletes the Ilessons, even after he obtains a
driver's license. |Is a parent liable if he gives noney to an adult
child wth poor driving habits, knowing it will be used to buy a
car? |s a parent's estate liable if a testator bequests noney to
such an adult child knowing it will or may be used to buy a car?
| f so, does nobney becone a potentially dangerous instrunentality,
made i nherently so, when entrusted to a person who the giver knows
will ultimtely use it to acquire a car or other potentially
dangerous instrunentality, such as a boat, airplane, skis, or the
like? Does a bank becone liable when it makes a car loan to a
person it knows has a less than stellar driving record?

| f a ski shop, relying on a buyer's assertions that he intends
to ski only on beginner's slopes, sells skis to himand that buyer
proceeds to attenpt a traverse of an expert slope, goes out of
control, and crashes into another party and injures him is the
seller of the skis |iable to the injured party because of what is
common know edge in the industry, i.e, that beginners often attenpt
to ski on expert ski slopes and may thereby cause accidents? |Is
the seller of an airplane to a person it knows has had a previous
crash liable if the buyer crashes ten nonths or ten years later?
| s Wnchester |iable under negligent entrustnment theories if one of
its dealers sells a hunting rifle to a hunter it knows is a novice
and who | ater accidentally shoots another while hunting? Are the
Baltinore Orioles |iable under negligent entrustnent theories on

Bat or Ball Day when they give out thousands of baseball bats
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and/or balls, knowi ng that a significant nunber of the recipients
(or their escorts) wll be drinking beer (or other alcoholic
beverages) and may be or becone intoxicated and unruly, because the
Orioles also know or should know that sonme of those persons may be
of an assaultive nature? Are vendors of ice hockey sticks to be
held liable when it is common know edge that, though used primarily
to handle pucks, the sticks are often used for |ess sporting
activity? The list is endless.

| perceive that the Court of Appeals, in Neae a case in which
it had the opportunity to expand the scope of the tort but did not
do so, may have indicated an inclination to i npose sone limtation
on the scope of the tort. | respectfully suggest, for the reasons
| have stated, that the tort should be limted to the many, many
i nstances in which the entrustor retains control of the use of the
vehicle, i.e, loans, |leases, bailnents, and enployer/enployee
rel ationships, or has the legal right to permt and the |egal power
to prohibit the activity of the user of the vehicle, as in the case
of a parent over a m nor

In the case subjudice, M. and Ms. Broadwater, for over eight
mont hs, had no legal right to control the use of the vehicle in
guesti on. Had their son chosen to sell it, lend it to another
give it away, or even enter it and/or drive it in a denolition
derby, they could not legally have prohibited it. Neither had they

had any legal right or legal power to regulate the activities of
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their son for over seven years.!® There was no continuum of the
right to control either the vehicle or the child that existed at
the tinme of the accident.

As | perceive the evolution of negligent entrustment to the
extent it has been expanded by the majority's opinion, it wll have
beconme, through judicial gradualism alnost unlimted in scope. As
| noted earlier, the entrustnent of an inherently dangerous
instrunmentality, wi thout notice of the danger, to an entrustee has
| ong been actionabl e under traditional negligence theories. It is
fromthose types of actions that the theory of negligent entrust-
ment began its trek in the courts of this country. Wat, as | see
it, began as an effort to require those having control of instru-
mentalities or persons to exercise that control has, through a
gradual process of using the | anguage of prior cases expansively,
now resulted in the creation of permanent liability for persons
who, because of conpletely lawful transfers, no | onger retain any
right or power to control the instrunments so transferred or the
actions of the transferee. This process of judicial gradualism |
respectfully suggest, is an attenpt to create a renedy for every
perceived wong —in the instant case, for having been parents that

rai sed an irresponsi bl e son.

8 That they apparently faltered in their supervision of him
when he was a m nor should not, | suggest, penalize themfor his
actions as an adult. Parenting is not easy in the best of tines
and circunstances, and these are not the best of tines.

Addi tionally, even good parents sonetinmes produce bad of fspring —
soci ety sonetines creates them
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|f parents are to be forever liable for the actions of their
adult children, that decision should be nmade by the |egislative
branch of governnment, a branch that has exhibited a willingness to
create such liability in several circunstances involving m nor
children. | respectfully suggest that, when done judicially, as |
perceive the majority to be doing, it is an exercise in the making
of policy best left to a nore appropriate branch of governnent.

Under the mmjority's reasoning, the tort of negligent

entrustment becones unlimted by nmethod of transfer, i.e, gift or

sale, and unlimted by the nature of the status of the transferee.
Under the majority's reasoning, any transfer of a vehicle to any
person, known to the seller (or, perhaps, even if the seller does
not, but should, know) to have a poor driving record, creates
tortious inplications for the seller. This would not necessarily
be limted to parents.

| see little difference, as far as tortious inplications are
concerned, between transactions between parents and their adult
children and commercial sales. The majority cannot be basing its
opinion on the parents' right to control their child; they had no
such legal right. It is based only on their right not to transfer
t he vehicle to anyone —including the child. Every seller has the
right not to sell.

In many rural, and, perhaps, sone suburban, jurisdictions,
there is wde know edge of the driving habits of many drivers.

VWhile, as | view the tort, it has heretofore been limted in
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Maryland to a parent's responsibility in respect to their mnor
children, the majority today renoves those limtations. It applies
the tort based solely upon the seller's know edge of the pur-
chaser's driving habits. | respectfully suggest that the inplica-
tions of the majority's decision may extend nuch further than the
maj ority may perceive

For the reasons | have stated, | would reverse.



