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Rebecca R appeals from an order of the District Court for
Mont gonery County, sitting as a Juvenile Court, rendered in a Child
in Need of Assistance (CINA) proceeding, that directed that she
authorize the release to the Montgonery County Departnent of Soci al
Services (MCDSS), appellee, of her records pertaining to her past
di agnoses and treatnents for nental or enotional disorders. She
asserts that the order was inproper because of the privileged
nature of those records.

In relevant part, Ml. Code (1974, 1995 Repl. Vol.) § 9-109 of

the Courts and Judicial Proceedings Article (CJ) provides:

In al judicial . . . proceedings, a patient
has a privilege to refuse to disclose and
to prevent a w tness fromdi scl osing, conmuni -
cations relating to diagnosis or treatnent of
the patient's nmental or enotional disorder.

: There is no privilege if . . . [i]ln a
civil or crimnal proceeding . . . [t]he pa-
tient introduces his nental condition as an
element of his . . . defense . . . . [Enpha-
si s added. ]
In the case at bar, the trial court's sua sponte order, in

rel evant part, provided:

But I wll order both M. and Ms. R to
aut hori ze the Departnment in witing to get al
medi cal records and nedical opinions fromthe
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Springfield Hospital and from all persons
treating or who treated [then] in the past
Appel lant's counsel, at the first opportunity, requested that the

court reconsider:

M5. LONG . . . | would just ask . . . as
a legal matter that you reconsider . . . . |
don't believe, Your Honor . . . has authority

to order her to do that.

COURT: Well, the point is if she [does
not] want to do it she's in California and I'm

over here. What am | going to do? Send
sonmebody for her? WhatI'mreallytryingto say by ordering
it isthat | consider it very important. |"m going to |et

t he order stand butit'supto her if shewantsto do it or not.
[ Enphasi s added. ]

The trial judge was then interrupted by appellant and the foll ow ng
transpired:

MRS. R | have a lengthy psychiatric
hi story related to many different issues.

.. . 1'd be nore than willing to do an
i ndependent evaluation but |I'm not going to
have an eval uation tainted by old docunents in
my past which is changed.

COURT: Well, the point is that you can
show that it's changed.

| think the Court's entitled to

know fhe background of . . . your background.
We just can't cut your background off from
you. But you're certainly entitled to show

t hat you've gotten help, that you're a differ-
ent person.
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VWiile it is not altogether clear that the trial court intended
its order to be mandatory, it is clear that appellant's tria
counsel and appellant vigorously asserted the statutory privilege.
It is absolutely clear that the waiver that the Montgonmery County
Departnment of Social Services now asserts to us on appeal was never
raised by it, asserted by it, proffered by it, or, in any way
brought to the trial court's attention, and it is equally manifest
that the trial court never found a waiver of the privilege, either
expressly or by inplication.

Appel | ant presents this question on appeal:

Does the psychot herapist-patient privi-
| ege bar discovery of a parent's prior psychi-
atric records in a CINA proceeding, even
t hough the parent's psychol ogical fitness to

care for her child is at issue?

While we shall ultimately answer that question, we stress now our
enphasis on the statute's use of the words "all judicial

proceedi ngs" —"all" includes CINA proceedi ngs. Before finally
answering the issue posed, we perceive, however, another prelim -
nary question:

Were the only basis for admssibility of
privileged information is either an express
wai ver of the privilege under CJ section 9-
109(6) or an inplied waiver under [CJ] section
9-109(d)(3)(i), may a trial court order a
party to produce privileged information when
that information is not directly requested and
where the privilege is plainly asserted and
there is no proffer nade by the other party or
any finding made by the trial court that the
privil ege has been wai ved?
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We answer our prelimnary question in the negative. W explain.
We initially note the provisions of two Mryland Rules.

Maryl and Rul e 5-301, Presunptions in Gvil Actions, provides that

"a presunption inposes on the party against whomit is directed the

burden of producing evidence to rebut the presunption.” Maryland

Rul e 5-104, Prelimnary Questions, states:

Prelimnary questions concerning . . .

t he exigenceof aprivilege . . . shall be determ ned
by the court . . . . In nmaking its determ na-
tion, the court may, in the interest of jus-
tice, decline to require strict application of

the rul es of evidence, exceptthoserelatingto privilege
and conpetency of w tnesses. [ Enphasi s add-
ed. ]

Appel l ee cites InreVanessaC.,, 104 Ml. App. 452, 460 (1995), for
the proposition that the error in admtting the records was
harm ess. Appellee argues that appellant "does not assert that she
has conplied with the order, nor that she has been threatened with
a contenpt proceeding for nonconpliance.” W disagree. Appellant
has refused to execute a release for the records. |If appellee's
harm ess error argunents were to be accepted by us, a patient would
have absolutely no recourse prior to refusing to obey the court's
order and risking contenpt sanctions. The risk in refusing to
conmply, even if the court acknow edges little actual power to
enforce because appellant is not wwthin this jurisdiction, exists

and continues to exist.
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InreVanessaC. is nore relevant for its procedural discussion.

W held there that it was error for the trial court to conpel the
production of a nother's psychiatric records. W expl ai ned:

The initial hearing was conducted before
Judge Harrington and was of short duration.
One of the few things acconplished at that
time was the acceptance into evidence of the
di scharge summary of appellant's psychiatric
records fromHoly Cross Hospital. Initially,
the court was reluctant to admt the records.
The court was then infornmed that the records
were released to DSS by the Crisis Center and
that the Crisis Center had obtained the re-
cords fromHoly OGross Hospital. It was argued

that this anounted to a waiver. Appelant'scounsel
objected to admission of the summary and insisted that appellant had
the right to an evidentiary hearing with respect to whether the
privilegewaswaived. |t appears that, while DSShas
the burden to show waiver, the court did not require

DSS to neet its burden prior to accepting the
di scharge sunmary.
Id. at 460 (enphasis added).

In the present case, there was no evidentiary hearing on the
wai ver issue —it was not even presented bel ow by appellee. The
potential for harm remains. More relevant to our discussion of
this issue was our clear holding in InreVanessaC. that the party
relying on a waiver of the privilege has the burden to show wai ver.
Id.

Anot her case involving whether a position taken by a person

with a privilege (attorney-client privilege) constituted a waiver
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was Harrisonv. Sate, 276 Md. 122 (1975).! The defendant, Harrison,
while on the witness stand, testified as to the content of a jail
house conversation with another prisoner. On cross-exam nation,
the prosecutor was permtted to ask Harrison if he had ever told
his former attorney of the conversation. Harrison replied that he
had. The trial judge then allowed the State to reopen its case and
call Harrison's fornmer attorney, over Harrison's privilege-based
obj ecti on. Harrison's fornmer attorney denied that Harrison had
told himof the matter. Harrison's conviction was reversed. The
Court of Appeals, after giving a concise history of the privilege,
acknow edged that the existence of the relationship and whether the
communi cation is privileged "in the first instance for the trial
court." Harrison, 276 Ml. at 136. The Court then commented that one
of the State's positions was that the privilege "was wai ved by the
appel l ant' s responses to the prosecutor on cross-exam nation." Id.
The Court, in addressing the issue, stated:
Al t hough wai ver by inplication is univer-

sally recogni zed and even though it need not

be expressed in witing nor in any particular

form the intent to waive nust, however, be

expressed either by word or act, or om ssion

to speak out. Once the confidential matter
has been disclosed, it is no |onger secret and

' I'n Waldronv. Sate, 62 Ml. App. 686, 699, cert.denied, 304 Md. 97
(1985), we, citing Harrisonv. Sate, 276 Md. 122 (1975), stated that
"once the confidential matter has been disclosed and is no |onger
secret, the privilege disappears.” Wile that is generally
correct, we held in Waldron that the issue regarding confidenti al
communi cati ons had not been preserved for appellate review
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the privilege which mght be clainmed disap-
pears.

Since a voluntary disclosure deprives a
subsequent claim of privilege based upon

confidentiality, and since traditionally
wai ver i s described as the intentional relin-
qui shment of a known right, in determning

wai ver by inplication "regard nust be had to
the double elenents that are predicated in
every waiver, i.e, not only the elenent of
inplied intention, but also the elenent of
fairness and consi stency. "

ld. at 137-38 (citations omtted).

I n Harrison, the Court recogni zed a procedural problemsimlar

to that in the case at bar:

Id. at 151.

Appel

Procedurally, we think [the trial court]
erred in not conducting a prelimnary inquiry
out of the presence of the jury and hearing
testinmony of all the surrounding facts and
circunstances to determne initially whether a
confidenti al relationship existed between
Harrison and [Harrison's former attorney], and
if so, whether or not there had been a waiver
of the privilege. It appears that the tria
court required a disclosure of the conmunica-
tion without first determ ning the existence
of the privilege.

lant, in the case subjudice, clearly invoked her privilege.

Appel l ee did not assert below that the privil ege had been wai ved,

nor did the trial court make any finding of waiver. Additionally,

t he Depart

ment of Social Services, in one of its reports, noted

t hat appellant declined to waive the privilege as to past

records.
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Goldsmith v. Sate, 337 M. 112 (1995), involved attenpts by a

crimnal defendant to obtain privileged information about a victim
in pretrial crimnal proceedings. The Court of Appeals noted that
during a hearing on the notion to conpel the production of certain
docunents, the defendant had made "no proffer of any Ilikelihood

that relevant information would be obtained by reviewing the
records.” ld. at 117. In the case sub judice, appellee not only

failed to make a proffer of relevance at the hearing, but never

moved to force the production of appellant's psychiatric records.
As we have indicated, it was a suasponte trial court initiative.
The Goldsmith majority commented on its hol ding in Harrisv. Sate,
331 Md. 137 (1993), in which the Court held, in reference to |ess
protected confidential records,? that "beforedisclosure will be ordered,

the noving party nust show, usually at a hearing, sone connection

bet ween the records sought, the issue before the court, and the
likelihood that information relevant to the trial would be discov-
ered." Goldsmith, 337 MI. at 127-28 (sone enphasis added; citations
omtted). The Goldsmith Court concluded that, in order to obtain
pretrial discovery of even confidential records, a "defendant [ had]
to show a likelihood of obtaining relevant information.” Id. at

128.

2 There is comment in the cases that "privileged" matters
enjoy nore protection than "confidential" matters.
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def endant' s

constitutional rights may outweigh a victinms right to assert a

privilege and,

by a crimnal defendant at trial. The Court, however,

t hat

Id. at 133

[t]he nere assertion that the records in ques-
tion may contain evidence useful for inpeach-
ment is insufficient to override an absolute
statutory privilege, even at the trial stage.
S We cannot permt a privilege to be
abrogated even at the trial stage by the nere
assertion that privileged records may contain
information relevant to credibility. To do so
would wvirtually destroy the psychothera-
pi st-patient privilege of crime victins. | t
has | ong been recogni zed that privileges, by
their very nature, restrict access to infornma-
tion which would otherw se be disclosed. The
rationale for this restriction has been our
recognition of the social inportance of pro-
tecting the privacy enconpassed by specified
rel ati onships. Such privacy interests cannot
be negated by the nere assertion of the possi-
bility of inpeachnent evidence.

therefore, privileged information could be obtained

cauti oned

(citations omtted). The Goldsmith Court ultimtely held

that in order to abrogate a privilege such as
to require disclosure at trial of privileged
records, a defendant nust establish a reason-
able likelihood that the privileged records
contain excul patory information necessary for
a proper defense. In the present case, the
defendant did not establish the |Iikelihood
that the records sought woul d provi de excul pa-
tory information. At nost, Goldsmth nade
only a specul ative assertion that the records
m ght be rel evant for inpeachnent.

ld. at 133-35 (footnotes omtted).
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The dissent in Goldsmith, witten by Judge (now Chief Judge)
Bell and joined by Judge Eldridge, although also basing its
di scussion on crimnal cases, at least inferentially recognized the

need for an adequate proffer. Judge Bell commented that in Averyv.

Sate, 15 MJ. App. 520, cert.denied, 266 Md. 733 (1972), andappeal dismissed,
410 U.S. 977, 93 S. . 1499 (1973), it was noted that "[i]t is not
clear fromthe court's opinion whether, other than a proffer that

the records existed, the defendant proffered why he believed he was

entitled to inspect the records.” Goldsmith, 337 Ml. at 146. The

di ssent then discussed that in Avery we, addressing a crimnal
defendant's request for a victims psychiatric records, adopted the
procedure suggested by the Court of Appeals in Hamiltonv. Verdow, 287

Md. 544 (1980), which discussed clains of executive privilege.
Judge Bell noted that

[u] nder that procedure, once naterials have
been determned to be presunptively privi-
| eged, the burden shifts to the party seeking
them to show either that they are not privi-
leged or that there is sonme necessity for
their production notw thstanding the privi-
| ege. Only when the requisite show ng has
been nade to overcone the presunption will the
court conduct an in camera inspection of the
mat eri al s.

Goldsmith, 337 Md. at 147 (citation omtted).
The dissenters' argunent in Goldsmth involved, to a large

degree, the conflict between the privilege and a crimnal defen-

dant's constitutional right of confrontation. Their reasoning and
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di scussion leads us to believe that, in a civil case, they would
join with the majority in requiring that, when a privilege, such as
that inplicated in the case subjudice, is asserted, the party seeking

the privileged information has the burden of establishing that one
of the exceptions to the respective statutory privilege exists. In

order to rebut the claimof privilege with an argunent of waiver,
t he argunment must bemadetothetribunal bef ore whom the claimof statutory
privil ege has been assert ed.

When the privilege clearly applies, as in the case subjudice,

our position, that an assertion of privilege creates a presunption,
necessitating the introduction or at |east the proffer of evidence
rebutting it, is buttressed sonewhat by the Court of Appeals's

di scussion of the privileged confidential relationship between
spouses in Colemanv.Sate, 281 MJ. 538 (1977). Therein, fornmer Chief

Judge Mur phy not ed:

It is not necessary that the spouse
claimng the privilege establish the confiden-
tial nature of the communication. Generally,
the courts have presuned that comrunications
bet ween husband and wife are confidential and
privileged, although the circunstances of a
gi ven case can negate this presunption. The
presunption is rebutted where it is shown that
the comunication was not intended to be
confidential, or was nmade to, or in the pres-
ence of a third party.

ld. at 543 (citations omtted).
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| n Hamiltonv. Verdow, supra, di scussed by Judge Bell in Goldsmith, the
Court of Appeals established a procedure to be used by a court when
addressing an executive privilege claim The Court stated:
[When a formal claim of executive privilege
is made, wth an affidavit stating that the

demanded materials are of a type that fal
within the scope of the privilege, they are

presunptively privileged even from in camera
i nspection. The burden is on the party seek-
ing production to nmake a prelimnary show ng
that the communi cations or docunents nmay not
be privileged . . . . Consequent |y, absent
such a prelimnary show ng by the party de-
mandi ng disclosure, the claim of executive
privilege should be honored w thout requiring

an incamera i nspecti on.

287 M. at 566-67 (citations omtted). W later held, in Reynoldsv.

Sate, 98 MJ. App. 348, 366 (1993), that "the procedure [above]
established to resolve clains of executive privilege should al so be
applied to clains of privilege under CJ. [8] 9-109. . . . Records
contai ning i nformati on about comuni cati ons between the patient and
the psychiatrist or psychol ogi st are presunptively privileged."
In the case at bar, the judge sua sponte ordered disclosure.

Appel l ant clainmed the privilege. Appellee never objected belowto
the clained privilege, nor proffered to the trial court the claim
of waiver now nmade to this Court. A presunptive privilege cannot
be rebutted when no one even clains it has been waived. According-
ly, we hold that the trial court's action in ordering appellant to
di scl ose her past records was, for that reason, as well as those

that follow, in error. W shall, however, because of the inpor-
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tance of the issue and the frequency wth which social service
agencies, and others, introduce the nental condition of opposing
parties in litigation, address another reason for reversal and in
doing so respond to the position taken by appellee to that
i nportant question actually raised by appellant in this appeal. W
repeat appellant's question:
Does the psychot herapist-patient privi-

| ege bar discovery of a parent's prior psychi-

atric records in a CINA proceeding, even

t hough the parent's psychological fitness to

care for her child is at issue?

We initially enphasize again that the General Assenbly made
the statutory privilege applicable in "all" judicial proceedings,
subject to certain exceptions. W next note that the subject
matter of a docunment introduced in evidence by appellant was
offered for the purpose of responding to appellee's clains as to
appellant's nental fitness. To counter MCDSS s claim of nental
unfitness, appellant's attorney, Ms. Long, on cross-exam nation of
M. WIlianms, an enpl oyee of MCDSS, asked himif he had received a
docunent dated Decenber of 1995 from a Dr. Powell. WIIlians
responded that he had reviewed the docunent. Thereafter, appel-
| ant's counsel requested that the court admt "nother's exhibit
number one." It was then received in evidence. That exhi bit
included the relatively recent letter from Dr. Powell dated

Decenber 5, 1995, less than five nonths before the hearing. In
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that letter, the following statenents, relative to appellant's
mental and enotional state, were included:

The patient currently suffers from bi po-
lar illness. . . . She has no paranoi a,
psychosis, suicidal ideation, or homcidal
i deation. Her notivation is good for contin-
ued care, nedication conpliance, and self-
i nprovenent .

.. . She is taking her nedications
regularly. She is aware of having her bipol ar

di sorder.

.o Her nenory is normal. Her judgnent
and insight appear intact.

.o [Her illness appears stable at the
monment. . . . She also is having no aggrava-

tion of her synptons from seasonal changes.

Thus, for her further nental health
stability I would encourage the court to at
| east consider "sponsored" visitation of her
chil dren. (3
Dr. Powell's letter then recommended to the California court that
it consider ordering an evaluation of appellant "with the children
to further clarify the appropriateness of the visitation or

eventual custody." Appellee, relying on section 9-109(d)(3)(i) of

3 Dr. Powell apparently was called upon by a California
court to conduct an evaluation of appellant. His letter was
addressed to the California judge then involved with custody
matters relating to appellant's three daughters in California.
Appel l ant al so offered in evidence certain portions of the record
of the California proceeding relative to Dr. Powell's opi nion.
Maryl and's statute al so enpowers a judge to order current nental
exam nations and eval uati ons, and comruni cati ons nmade during such
eval uations are, in certain circunstances, not privileged. See
C) 8 9-109(d)(2). Appellant agreed to undertake a current
eval uati on.
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the Courts and Judicial Proceedings Article, asserts that appel-
lant's claim to be nmentally fit for custody and this letter
constitute the introduction of this nother's nental condition by
her as an element of her claim W shall address this issue nore
fully as we concl ude our opinion.

Most of the cases addressing this privilege, or those closely
related to it, are crimnal cases. W first note again what Judge

Chasanow wote in Goldsmith, that the rationale for the privilege is

the recognition "of the social inportance of protecting the privacy

enconpassed by specified relationships.” 337 Md. at 138. I n

addition to Goldsmth, we are guided in our resolution by a case

involving the attorney-client privilege, Satev. Pratt, 284 M. 516
(1979).

In Pratt, a defense attorney retained a psychiatrist to exam ne
his client, who had entered an insanity plea to the charges agai nst
her . During trial, the State presented the testinony of that
psychiatrist to rebut Pratt's insanity defense. Pratt's attorney
obj ected to the testinony of that particular psychiatrist on the
grounds that it violated the attorney-client privilege. The State
asserted that "when Ms. Pratt interposed a defense of insanity,
she waived the privilege with respect to all statenments she may
have made to any nedi cal expert, whether in her enploy or in that
of the State." |Id. at 521 (footnote omtted). The Court conmented

in a footnote that the State's position was the equival ent of
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asking the Court to create a waiver of the attorney-client
privilege, simlar to that created by the Ceneral Assenbly in

section 9-109(d)(3)(i) of the Courts and Judicial Proceedings

Article and asserted by appellee in the present case, "ifthe patient
introduces his mental condition as an elerment of his claim or defense."*

(Enphasi s added.) Al t hough Pratt involved the attorney-client

privilege (the psychiatrist had been enpl oyed by the attorney), the
Court, responding to the State's assertion that Pratt had wai ved

the privilege by interposing "a defense of insanity," noted what
appears to us to be equally true in respect to the case subjudice.

It answered the question by commenting, "An additional consequence
of the State's suggested waiver rule, if adopted by us, is that the

defense, in essence, would be required to assist the prosecution in
di scharging its burden of proof." Id. at 524. The Court further
opi ned:

If, in its efforts to establish the nenta
responsibility of the accused follow ng a plea
of insanity, the State is permtted to utilize
a psychiatrist hired by the defendant, both
t he defense attorney and his client will be
inhibited from "consulting one or nore ex-
perts, with possibly conflicting views, by the
fear that in doing so [they] may be assisting
the governnent in neeting its burden of proof
on the [sanity] issue."

4 Ms. R did not "introduce" her nental condition, the
State did. She responded. W shall address this infra
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Id. (brackets in original). Simlarly, in the case at bar, a
mot her's desire to seek psychiatric help in order to be a better
not her, or remain a good nother, could be seriously inhibited if
the records of diagnoses and treatnent, which often would include
information of the nost sensitive nature, could be readily obtained
whenever a state agency seeking to nodify or termnate that
parent's rights to her children alleges that she is unable to care
for them properly due in part to a nental or enotional problem
Moreover, if one parent in a custody dispute could, by challenging
the other parent's nental fitness, get access to the other parent's
records by his or her response to the allegations, the privilege
woul d be neani ngl ess.

| n Goldsmith, Judge Chasanow, after opining that "[b]ecause of

the privileged nature of the records involved in the present case,
t he burden of proof required of the [opposing party] defendant to

establish a need for disclosure may be higher than that required in

Zaal [v.Sate, 326 Md. 54 (1992)]," stated:

I n [ Commonwealth v.] Two Juveniles [ 491 N. E. 2d
234 (Mass. 1986)], the Suprene Judicial Court
of Massachusetts . . . recognized that "[i]n
general, an assertion that inspection of
information is needed only for a possible
attack on credibility has been rejected be-
cause, if upheld, such a broad right of dis-
covery woul d substantially destroy the privi-
lege.” In [ Commonwealth) v.Clancy, 524 N. E.2d 395
(Mass. 1988), the . . . Court . . . further
clarified:
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"the individual seeking to override the
privilege of another bears the burden of
establishing a legitimate need for the
privileged information sought. . . ."

337 Md. at 132.
In the case subjudice, appell ee argues on appeal, although it

did not do so below, that because appellant clained to be nentally
and enotionally fit to supervise, raise, or visit wth her
children, it had a right to inspect her privileged past records to
hel p determne the validity of her assertions. |It, therefore, at
| east in part,® would have been seeking the information (if it had
sought the information in the actual court proceeding as opposed to
mentioning it in a report) for the potential purpose of inpeaching
her assertions and countering the nore recent report as to
appel l ant's then present condition, such as Dr. Powell's report,
and any future eval uations appellant agreed to undergo so |ong as

her privilege was not breached. We repeat what Judge Chasanow
stated in Goldsmith:

We cannot permt a privilege to be abrogated
even at the trial stage by the mere assertion
that privileged records may contain infornma-
tion relevant to credibility. To do so would
virtually destroy the psychot herapi st-patient
privilege of crinme victinms. It has |ong been
recognized that privileges, by their very
nature, restrict access to information which
woul d ot herwi se be disclosed. The rationale

> W recogni ze that they al so sought access to the records
in order to ascertain independently her nental and enoti onal
condition. As we shall discuss later, in that regard the
| egislature has created the exenption it deens appropriate.
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for this restriction has been our recognition
of the social inportance of protecting the

privacy enconpassed by specified relation-
shi ps.

337 Md. at 133 (citation omtted).

The appellee relies extensively on our decision in Reynoldsv.
Sate, 98 Md. App. 348 (1993). W initially note that the Court of
Appeal s's decision in Goldsmith, supra, appears to sone degree to
conflict with some of our determ nations in Reynolds. It, like

Reynolds, was a crimnal case in which the privilege conflicted with
a crimnal defendant's constitutional right to confrontation. The
present case is not a crimnal case and a crimnal defendant's
constitutional right to confrontation is not involved.® Mboreover,
i n Reynolds, al though we held that the signing of a release to permt
the prosecutors to review the records did not constitute a waiver,
we held that, when the prosecutor introduced the hospital records,
it constituted an "unqualified waiver" in regard to the hospital
records, and, therefore, the victim had conpletely waived the

privilege as to those records. 98 MI. App. at 363-64.7 |In Reynolds,

6 I n Goldsmith, the majority, while journeying to the state
courts of Connecticut, Nebraska, M chigan, Mssachusetts, Col o-
rado, and the federal courts, did not address Judge Mirphy's (now
Chi ef Judge) scholarly treatnent of the interplay between a
crimnal defendant's right of confrontation and a party's claim
of privilege in Reynolds. The dissenters in Goldsmith nmade t hat
j our ney.

" Appellant, by utilizing Dr. Powell's letter, may have, if
wai ver had been properly asserted, waived her privilege as to the
(continued. . .)
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we noted that, in crimnal cases, in which a constitutional right

to confrontation exists, the correct procedure would be that

adopted by the Court of Appeals in Hamiltonv. Verdow, supra. Wil e, when
we w ot e Reynolds, Hamilton appeared to state the correct procedure,
that may no | onger be so. SeeGoldanith, supra. The di ssent in Goldsmith
relied in part on our reliance on Hamilton i n Reynolds and t he Goldsmith

maj ority mentioned neither Reynolds nor Hamilton. We need not resolve

the conflict between these cases (even if we were capable of it) in

light of our ultimte determ nation.
We enphasi ze agai n that Reynolds (and Goldsmith for that matter)

arise out of the conflict between statutory privileges and a
crimnal defendant's constitutional right to confront w tnesses.
In the case subjudice, we are faced with the statutory privilege
al one, wunaffected by any exigency to resolve a conflict of
constitutional dinmension arising out of the other party's constitu-
tional rights. Mntgonery County Departnent of Social Services has
no constitutional right of confrontation. As we shall indicate,
the nother's, not appellee's, constitutional rights are at issue.
Because the party with the privilege, rather than the party seeking
to breach it, has the constitutional right at issue here, we are
able to piece together a policy in the nore tailored manner of

addressing a privilege alone. W nention the constitutional rights

(...continued)
records utilized by Dr. Powell in formulating his opinion
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of appellant in order to note their inportance. But first we need
to determ ne the underlying type of action here invol ved.

The imrediate issue of privilege arises out of a review
hearing in respect to continued comnmtnment of Matthew with, or
t hrough, the MCDSS. During this hearing, the order conpl ai ned of
was made. Appellant's primary focus appears to have been on her
right to visit wwth Matthew As far as we can discern from both
sets of docket entries,® a CINA petition was first filed in
Decenber of 1994. It contained certain comments that we shal
di scuss, infra. U timtely, an adjudication hearing was held. It
reaffirmed previous orders (orders not contained in the record
before us). Subsequently, another adjudication hearing was held on
January 18, 1996 [sic] (apparently January 18, 1995). In that
hearing, the court ordered suspension of appellant's visitation.
Anot her adj udi cation hearing was then held in February of 1995. It
reaffirmed several prior orders. Then, on July 17, 1996, another
adj udi cation hearing was held before yet another judge. That judge
then found Matthew to be a child in need of assistance and
commtted Matthew "to the Montgonery County Departnent of Socia
Services for placenent in foster care, visitation wwth the parents

under “the direction and supervision of MCDSS. ' EXH BI TS #1 and

8 The phot ocopi ed docket entries contained in the extract
contain different and additional entries fromthe docket entries
contained in the record. The extract indicates that another Cl NA
petition was filed in April of 1995. The record contains neither
t he docket entry nor the petition.
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#2, STI PULATI ON OF FACTS RECEI VED BY COURT." A disposition hearing
was subsequently held on August 31, 1995. The comm tnent to MCDSS
was conti nued. The court directed that the parents could have
visitation "at the discretion and under the supervision of MCDSS. "
On March 7, and then again on March 15, 1996, review hearings were
held. The court continued the conmtnent to MCDSS and t hen entered
the orders that are the subject of this appeal

At the March 15, 1996 revi ew hearing, appellant "request|[ed]
that the case be transferred.” Appellee objected. Appel l ant' s
counsel argued, "She would like the child renoved to California.
That's where she's living." The father of the child agreed to the
nother's position. The child' s attorney, although objecting to the
nmother's position, appropriately framed the issue: "The nother is
essentially [requesting] a change in foster care from Maryland to
California." The nother had created a mnimal flower-selling
business in California and provisions for extrenely basic housing
inthe jurisdiction in which her other three children were already
bei ng supervised by the California courts.

While there were several other issues asserted at that |ast
review hearing, the primary issue was that the nother desired to
have Matthew transferred to California where she |ived. e,
however, do not need —and essentially cannot review the appropri-
ateness of the trial court's order on that issue, as it was not
appealed to us. W note, however, that at an appellate glance, it

appeared to be appropriate. The only matter appealed to us was the
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correctness of the trial court's order directing appellant to
rel ease her nedical records. The underlying matter, however,
i nvolves the "commtnent of Matthew to the MCDSS for foster hone
pl acenent." Section 3-801(h) of the Court's and Judicial Proceed-
ings Article defines "commt" as "nmeans to transfer |egal custody."
Accordingly, the review hearing did involve a custody matter, even

t hough that issue was not appeal ed.
Appel lant's parental rights are of constitutional dinension.

Transfers of legal custody and changes in visitation involve

parental rights. W noted in Wagnerv.Wagner, 109 Md. App. 1, 25, cet.

denied, 343 Mi. 334 (1996):

[T]lo be entitled to the protection of proce-
dural due process, an individual nust have a
property or liberty interest warranting pro-
tection by the Fourteenth Anmendnent. Ms.
Wagner, as a parent, has a protectible liberty
interest in the care and custody of her chil-
dren and when a state seeks to affect the
relationship of a parent and child, the due
process clause is inplicated. [Ctations
omtted.]

We also noted that "[t]he right to rear one's child has been deened
to be "essential,' and enconpassed within a parent's "basic civil

rights.'” Id. at 37 (citations omtted).

In MLB.v.SLJ, No. 95-853, 1996 U.S. Lexis 7647, at *29-33
(Dec. 16, 1996) (citations omtted; footnotes omtted), the Suprene

Court recently opined:

Choi ces about marriage, famly life, and
the upbringing of children are anobng associ -
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ational rights this Court has ranked as "of

basic inportance in our society[.]" . . .
ML.B."s case, involving the State's authority
to sever permanently a parent-child bond,
demands the cl ose consideration the Court has
long required when a famly association so
undeni ably inportant is at stake.

The Suprene Court subsequently noted that although the Court had
been divided in sone respects in certain prior cases, it had been
unani nously of the view that "the interest of
parents in their relationship with their
children is sufficiently fundanmental to cone
wthin the finite class of liberty interests

protected by the Fourteenth Anmendnent.
It was al so the Court's unani nous view t hat
few consequences of judicial action are so

grave as the severance of natural famly
ties."

Id. at *34 (citations omtted).

Thus, the question is: Wen an assertion of nental or
enotional parenting [imtations is nmade by a state agency seeking
to maintain custody of a child contrary to that parent's constitu-
tional rights to raise or visit with her child, does that nother,
by filing a present nental evaluation in order to defend herself
agai nst the allegations nmade by a social services agency, "intro-
duce[] [her] nental condition as to an elenent of [her] claimor
defense?" CJ 8§ 9-109(d)(3)(i). W shall hold that she does not.

We expl ai n.

Appel l ee's Petition
Appel | ee, Montgonery County Departnent of Social Services, in

its petition below, alleged, in part:
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M. and Ms. R are not able to provide
ordinary and proper care and attention for M
at this tinme. . . . [Bloth M. and Ms. R
have a history of enotional [weakness]; :
Ms. Radmtted to recent suicidal ideation.

o Greentree Shelter staff advised
that . . . Ms. R reported that she experi-
enced suicidal ideation . . . she subsequently
sought assistance at Shady G- ove Hospital.

Greentree shelter staff also advised that
Ms. R reported that she had a history of
mental illness

| nvestigation . . . noted that the Crisis
Center and Enmergency Services staff noted
concern about Ms. R s enotional stability .

. Concern was also noted that . . . Ms. R
had been unwilling to participate in eval ua-
tions to determne [her] need for nental
health services although Ms. R acknow edged
her history of enotional problenms and her
recent suicidal ideation

Concern was noted in 1988 regarding

t he enDtlonaI well-being of . . . Ms. R
| nvestigation at that tinme noted that Nrs
R had a history of nental illness; that she

had experienced a post-partem psychosis and
required in-patient psychiatric care . . . .
[Tlhe famly canme to their attention in 1992
when Ms. R experienced another post-partem
psychosi s and required hospitalization.
On appeal, appellee asserts that appellant introduced her
mental condition as part of her claimor defense. W disagree.?®
It is overwhel mngly clear that appellee "introduced" appellant's

mental condition when it initially sought a transfer of custody of

® There was, at one point, a stipulation filed as to appel -
lant's then nental condition that contai ned statenments rel ative

to appel |l ant having chronic nental health problens. It was filed
whil e appellant was, in fact, in a nental institution and was not
executed by her but by her attorney. |Its sole purpose was for "a

basis for a finding of CINA"
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Matt hew and sought to nmaintain that transfer of custody. Appellant
merely responded to that introduction. The specific issue to be
resolved is, therefore, does such a response constitute the
introduction of appellant's nental condition?®® W note again that
appellant is protecting or asserting a constitutional right when
she defends or participates in an action filed against her
interests in respect to transfer of custody or visitation. The
position asserted by appellee would, under these circunstances,
force a nother to help the Montgonery County Departnent of Soci al
Services defeat her constitutional right to visit or otherw se
assert a nother's interest in the placenent of her own children.
The privilege as to the psychot herapeutic records of a patient
was first established by the enactnent of Chapter 503 of the | aws
of 1966.'! As enacted, it then included an exception providing that
the presiding judge could "conpel such disclosure” in child custody

cases, if the trial judge considered disclosure to be "necessary to

a proper determ nation of the issue of custody.” 1966 M. Laws,
Chap. 503. It also then included the exception at issue in this
case. The exception as to "custody matters" remained in the

statute through the 1973 Special Session when Chapter 2 consoli -

10 Appellee relies mainly on the exception section 9-
109(d)(3)(i) of the Courts and Judicial Proceedings Article.

1 Lynn McLain, Maryland Evidence section 504.1 states that
"Since 1963, however, Maryland has had a [the] statutory privi-
lege . . . ." W have been unable to find any statute creating
the privilege prior to the enactnent of Chapter 503 in 1966.
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dated many statutes into the Courts and Judicial Proceedings
Article. Thereafter, the Legislature elimnated the custody
exception in 1977. See 1977 M. Laws, Chap. 684. Wth the
exception of sone definitional nodifications in 1981, the statute
has remai ned unchanged since 1977.

The exception that permtted a trial judge to waive the
privilege in custody cases, which, incidentally, is alnost the
equi val ent of what occurred here, was repeal ed by Chapter 685 of
the Laws of 1977. The proceedings in respect to that repeal, while
certainly not conclusive as to | egislative purpose, indicate that
the Legislature did not accidentally renove that judicial power.
Senator Curran, now the Attorney General, then the chairman of the
Judicial Proceedings Conmttee, solicited input from several
judges. In a letter to those judges, Senator Curran, witing for

t he Judicial Proceedings Commttee, noted that "[w e understand the

need to encourage a full and frank di scussi on between the patient and the

psychiatrist, and want to enact lawsto meet thisend. " ( Enphasi s added.) The bill

file contains a letter to Senator Curran froma former coll eague of
ours, the |ate Honorable Solonon Liss. In that letter, Judge Liss
opi ned:

| would be reluctant to urge conpell ed disclo-
sure except as a last resort. Such an edict
is not fair either to the professional person
involved nor to his patient, who should be
able to speak frankly w thout fear of disclo-
sure.
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Senator Curran al so received a response fromthe Medical Service of
t he Suprene Bench of Baltinmore (now the Grcuit Court for Baltinore
Cty). Inthat letter, Dr. Jonas Rappaport stressed the inportance
of protecting full and frank discl osure between patients and their
physi ci ans, noting instances in which doctors had had "extrene
difficulty” in working with "parents in psychot herapy" when those
parents were informed that what they, the parents, said or did in
psychot herapy could be brought out in court in custody cases. He
noted that several other doctors had proffered that the exception
prevented needy parents from obtaining treatnment and that the
exclusion "may eventually place the children at a disadvantage. |If
their parents cannot be “cured,' then the child continues to be
exposed to an enotionally disturbed parent."” Dr. Rappaport
concl uded by furnishing his opinion that

t he benefits to society of having confidential

and privileged treatnment available to troubled

parents far outweighs the limtations placed

upon the court by not having such information

reveal ed agai nst the parents' w shes.

We realize that an after the fact review of notes in the "bill
file" of a statute is sonewhat tenuous in respect to establishing
| egi sl ative purpose. Even with this limtation, however, we at
| east know that the Commttee's purpose was "to enact |[|aws"

pronoting "a full and frank di scussion between the patient and the

psychiatrist.” W also know that the Legislature elimnated the
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very exception that my, under a broad interpretation, have
permtted the trial judge's actions in the case subjudice.

Considering that the Commttee's coments and solicitations,
as well as the responses it received in 1977, were in connection
wWith renmoving an exception that enpowered judges to force parents
to disclose their nental records when involved in custody disputes,
we find it difficult to perceive the existence of any legislative
purpose or intent that a judge shoul d have that power when a state
agency initiates and maintains an action to conmt, i.e, change the
| egal custody of a child, which could result in divesting both
parents of certain parental rights. Because we perceive a strong
| egislative interest in preserving the psychiatrist-patient
privilege, we shall <construe the exception in section 9-
109(d)(3)(i) of the WMaryland Courts and Judicial Proceedings
Article, so as to preserve the privilege as opposed to destroying
it.

We hold that the section 9-109(d)(3)(i) exception does not
apply when the opposing party, in this case, the Montgonery County
Departnment of Social Services, "introduces" the patient's nental
condition and the patient is nerely responding to the Departnent's
claim To hold otherwise could create absurd results in many
i nstances. Wre we to hold as appel |l ee suggests, that the opponent
of a person who has been a psychiatric patient, who has sued that

person in any type of action and alleged a deficient nental
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condition, could force that patient either to admt the assertion
by not denying it or waive the statutory privilege by denying the
contentions of the other party. This could apply even though the
agency bears the ultimate burden of proving a need to change a
child s custody. It would also apply to other custody disputes,
tortious actions in which a proponent alleges a nental deficiency
on the part of the other party, and perhaps other actions as well.
To adopt the interpretation suggested by appellee would virtually
enpower that agency to ignore the privilege in any case in which it
presents allegations of a nother's or father's nental instability.
Qur conbined judicial experience suggests that this type of
all egation by such agencies is not infrequent. Were we to
| egitimze appellee's positions by adopting them the result would
virtually abolish the privilege in CINA and other parental right
cases involving the various social service agencies in this State.
If this privilege is to be abolished, that function should be for
the legislative branch, in that this privilege is its creature, not
ours. This is especially true where it is shown, as here, that the
| egislative branch has abolished the provision that fornerly
permtted judges in custody cases to require the production of such
records, in order, according to the Commttee Chairperson, to
"encourage a full and frank discussion"” between patient and
psychiatrist. W hasten to add, however, that what we have said
should not be construed to indicate that we believe, or do not

believe, that an exception should be nade in these types of cases
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in which the best interests of the children would be well served by
such an exception. Wat we nean to say is that question is for the
Legislature that inposed the privilege in the first instance. The
Legi slature has available to it a nmuch broader range of resources
to draw upon in order to determ ne what the State's policy should
be in such cases.

We shall now resol ve the remai ni ng subi ssue: Does a litigant
conpletely waive the privilege when she, forced to respond to an
agency's assertion of her nental problens or risk losing certain
rights to her children, responds by furnishing a relatively current
letter as to her present condition? Qoviously, those cases we have
di scussed heretofore do not answer, or even suggest the answer, in
cases containing the circunstances here present. W, therefore,
fashion a rule to apply until, and if, the Court of Appeals or,
preferably, the |legislative branch, clarifies the matter.

We hold that in cases in which a litigant's nental condition
i s introduced by the opposing party and the litigant responds with a

deni al supported by a limted nmedical record asserting a present

condition and where an attorney enters into a stipulation such as
that in the case sub judice for an institutionalized client, the

wai ver of the privilege is |limted to the record offered by the
l[itigant and the testinony of the person producing the record and

to any record that is included as a part of the stipulation. Under

t hese circunstances, there is no carteblanche wai ver of the privilege
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as to past records, communications, and treatnment predating that
evi dence proffered to defend agai nst the opposing party's claim
We have fashioned a holding to apply in respect to a specific
excl usi on, section 9-109(d)(3) (i), under sonewhat limted circum
stances. W respectfully suggest, however, that either the Court
of Appeals or the CGeneral Assenbly should consider this matter
anew. In stating this, we recognize the Goldsmith hol ding —and the
dissent's position in that case. The resolution of these privil ege
issues in crimnal cases, however, seens invariably to be connected
with a defendant's right to the privileged records of others based
on his constitutional rights to confrontation and not as here, a
defendant's (respondent’'s) assertion of the privilege in order to
hel p her defend her constitutional right to parent her child. The
cases, therefore, are not, with absolute clarity, applicable. W
perceive that in civil cases involving inportant matters relating
to the well-being of children, especially those cases involving an
agency's introduction of the nmental condition of a parent, at | east
the Court of Appeals's inprimatur woul d be hel pful.
JUDGVENT REVERSED;, COSTS

TO BE PAI D BY APPELLEE.



