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“Power to the People”!?

Baltinore Gas And El ectric Conpany (BGE), appellee and cross-
appel l ant, seeking to replace and expand an existing electrica
transfornmer substation (the Ivy Hll substation) |ocated on the
south side of Ridge Road, at its intersection with Gent Road, in
northern Baltinore County, filed with the Zoning Conm ssi oner of
Baltimore County (Zoning Conm ssioner) a petition for special
exception, joined with a petition for a variance of internal |ot
| ine setback requirenents, to acconplish that objective. After
public hearings, the Zoning Comm ssioner, and thereafter the
Bal ti nore County Board of Appeals (Board), granted BGE's petitions
for both the special exception and variance over the vigorous
opposition of appellants and cross-appel |l ees, and ot her nei ghbors
or organi zations of neighbors in the vicinity of the BGE property
(we will nost often hereafter refer to appell ants/cross-appell ees
as “the neighbors”).

Appel | ant s/ cr oss- appel | ees appeal ed the grant of the petitions
to the Crcuit Court for Baltinore County. In the prelimnary
skirm shing, BCE noved to dism ss the appeal as to the variance,
contending the neighbors |acked standing. The circuit court

(Daniels, J.) ultimately denied the notion to dism ss and affirned

Al t hough nornal |y associated with The Bl ack Panther Party For
Sel f-Defense (1966), this slogan, transposed here, speaks
differently on at least two |l evels to nuances of the instant case.



the Board s grant of both the special exception and the variance.

Appel lants filed a tinmely appeal to this Court regarding the
circuit court’s affirmance of the Board s deci sion. BCGE cross-
appealed the circuit court’s denial of its notion to dismss the
nei ghbors’ appeal as to the vari ance.

| SSUES

Because its resolution nmay affect the contours of our
di scussi on of the neighbors’ issues, we shall first consider BGE s
cross-appeal contention, which is, as slightly rephrased by us:

l. As appel | ant s/ cross-appel |l ees were not
aggrieved parties as to the variance request,
the circuit court erred in not dismssing
their appeal of its approval for |ack of
st andi ng.

Dependi ng on our disposition of the foregoing proposition, we
may proceed to consider the following appellate questions
propounded by the nei ghbors, which we al so have slightly rephrased
as:

1. Did the Board err, as a matter of |aw
under the Baltinore County Zoni ng Regul ati ons
(BCZR), in concluding that BGE s proposed
repl acenent and enlargenent of the Ilvy Hill
substation, at least as it inplicated that
part of the BGE property described as Tract
“A,” did not also require an anendnent to the
Final Developnent Plan for the Fox Ridge
Estates comunity?

1. D dthe Board err, as a matter of [|aw,
in granting the variance?

| V. Did the Board err, as a matter of |aw
under the BCZR, in finding that there was a



need for the augnented el ectric substation?
V. Did the circuit court err in denying
appel lants’ Mdtion to Alter or Amend Judgnent
whi ch was based upon new evidence as to the
all eged deleterious effect on the neighbors

property values due to BGEs land use
pr oposal ?

THE FACTS

I n March 1956, the Zoning Conm ssioner approved BGE s petition
for a special exception to erect and operate a 16.6 negawatt,
single transformer electrical substation? occupyi ng approxi mately
1200 square feet of the surface of a trapezoi d-shaped, 0.40 acre
parcel (Tract C) owned by BCGE, abutting the south side of Ridge
Road, opposite its intersection wth Gent Road, and approxi mately
625 feet west of Falls Road, in Baltinmore County. Upon its
construction and placenent into service later in 1956, this
transfornmer was known as the Ivy H Il substation. The initial
service area of the Ivy H Il substation was established as an 18
square mle portion of northern Baltinore County roughly bounded by
Butler Road on the north, Saganore Forest Road on the west,

Br oadway Road and Caves Road on the south, and Oregon Ri dge Park on

2The purpose of such a local electric distribution substation
is to receive higher voltage electricity froma master substation
and to lower (transform that electricity to a usable level for
custoners in the |local service area.
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the east.?

Anticipating that the 16.6 negawatt facility sonme day would
becone obsol ete due to, anong ot her reasons, increased demand for
electricity, BCGE appears to have begun | aying the foundation for an
expansion of the Ivy H Il substation no |later than 1988 when it
contracted to acquire a 1.5 acre parcel (Tract A) abutting Tract C
on its eastern and southern boundaries. BGE acquired Tract Cin
1989 from M. George V. Palner, the principal owner-devel oper of
the abutting property, who, in 1988, had obtai ned approval of a
Fi nal Devel opment Plan for the entirety of his property, referred
to then as the Forwood Property (later to be known as the Fox Ri dge
Est at es devel opnent).* On the approved 1988 Final Devel opnent Pl an
(the Plan), the heavily-wooded Tract A, unlike the other proposed

parcels shown on the Plan, was not assigned any specific

3The service area of a substation is not necessarily a static
concept. As | ater developing facts reveal, the provision of
electrical service to a local area, in whole or in part, can be
shifted, wthin some constraints, to a nore renote source
subst ati on. VWether this shift is permanent or tenporary
apparently depends on a conpl ex and ever-changi ng set of vari abl es
t hat include tracking geographical growh in demand for electricity
over tine and forecasting future growth trends (relying on industry
conputer nmodels into which are “cranked” governnental | y-generated
devel opment data), which result in capital project planning
designed to renedy existing service problens as well as to stay
ahead of identifiable future needs. These sanme variables also
dictate the extent and timng of additions to the overall electric
grid. Energency electrical needs also receive attention in this
formul ati on.

“The Forwood Property was zoned R C. (rural residential)
Under the BCZR, before R C. property could be devel oped, a final
devel opnment pl an, anong other things, had to be approved by the
Zoni ng Conmm ssi oner.



devel opnent proposal or information; instead, arrows drew attention
to the fact that Tract A was |abeled as to be “conveyed to
adj oi ning property owner BGE Co.” The Plan also indicated that BGE
owned the abutting Tract C The Plan depicted the remaining
property as lots for 24 single-famly-detached, residential
dwel I ings, and showed such developnent information for each
proposed | ot as house |ocation, building envel ope, septic field
| ocation, and subdivision street pattern. Thus, at the tinme of
conveyance of Tract A to BGE in 1989, the 16.6 negawatt vy Hil
substation on Tract C was in existence and operating, but none of
the proposed residential building lots on the Forwood/ Fox Ri dge
Estates property had been devel oped or sold to anyone, |et alone
appel | ant s/ cr oss-appel | ees here.

Roundi ng out its |and assenbl age for the planned expansi on of
the vy H Il substation, BCGE contracted in 1994, prior to filing
the instant petitions, with a M. & Ms. Vinup to acquire their
0.922 acre tract abutting Tract C on the west. The Vi nups’
property, referred to as Tract B, was inproved at the tine by a
resi dence and a swi nm ng pool, both of which BGE planned to raze in
order to nmake the property suitable for the planned substation
expansi on.

Over the period from1989 until BCGE contracted w th the Vinups
in 1994, and while BGE apparently was engaged in its interna
pl anning efforts with regard to the Ivy H Il substation, the
Forwood Property/ Fox Ri dge Estates |ots were devel oped, and hones
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were built on them and sold by M. Palnmer’s successor, JCS
Corporation.® The owners of those hones, together with a few other
nei ghbors in the surroundi ng area, understandably becane the noving

f orces opposi ng BGE' s expansion plans.® The neighbors residing in

SO the appellants, only M. and Ms. Ronald Hanley and M.
and Ms. Robert O Hara clearly appear to be residents of a nearby
nei ghbor hood other than the Forwood Property/Fox R dge Estates
subdi vision. The Hanleys live at 19820 Ri dge Road, directly north
of the assenbl ed BCGE property and across fromthe driveway to the
proposed substation (the Hanl eys have lived there since 1979). The
O Haras live on property at a corner of the intersection of Ri dge
Road and Falls Road, although we were unable to discern a nore
preci se address or location from our perusal of the joint record
extract. W likew se were unable to determne how | ong the O Haras
have resided at that location. O the other appellants, we were
unable to identify precisely where M. and Ms. Jeffrey Bozel
resi ded (al though they appear to be residents of Fox R dge Estates)
or where M. and Ms. Bruce Pitcher resided. O appel | ants who
clearly were identified as residents of Fox Ridge Estates, all had
addresses on Joel Court, a 24 foot wde, paved residential
subdi vision street separating the southerly boundary of the
augnented BCGE property (i.e., across the street from Tract A from
the homes in Fox R dge Estates. M. and Ms. Carl Follo have lived
at 1 Joel Court since approximately June 1992. They testified
before the Board that they lived within 300 feet of the subject
property of BGE s proposal. Their address was also that of the
“Friends of The R dge,” an uni ncorporated association of nei ghbors
in the area banned together apparently in response to BGE s
proposal. M. and Ms. Robert Rytter have resided at 3 Joel Court
since approxi mately June 1992 also. M. and Ms. N gel Howse noved
to 4 Joel Court in June 1994 (they also testified that their
property was wthin 300 feet of the BGE property). M. and Ms.
Ira Brown reside at 5 Joel Court. M. and Ms. Joseph Czaj kowski
moved to 6 Joel Court in Decenber 1993. M. and Ms. Dieter
Langendorf reside at 7 Joel Court (and have since May 1993) and M.
and Ms. Andrew Lansman live at 9 Joel Court (since approximtely
June 1992).

W6 do not mean to appear to mnimze the nunber or depth of
the expressed opposition to BGE' s proposals marshal ed before the
Board. There were nmany additional individual honeowners, community
associations, and elected public officials who testified or
communi cated in witing their opposition and/or concerns regarding
t he petitions. For whatever reasons, however, only the persons
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Fox Ridge Estates clained that, at the tine they purchased their
homes, they had no idea that BCGE mght expand the Ivy H Il
substation beyond Tract C. This belief was fostered either by
representations nmade to them by the buil der/devel oper (or its
representatives) prior to or at the time of their closings or by
opinions they formed from their scrutiny of some or all of the
avai | abl e public docunents regarding the devel opnent planned for
t he Forwood Property, i.e., approved subdivision plat and/or the
Pl an. Even those who carefully perused the Plan concl uded that
Tract A could not be devel oped wi thout an amendnent to the Pl an
because the Plan did not propose any specific devel opnent on Tract
A7

On 10 May 1994, BGE filed with the Zoning Conm ssioner a

referred to in n.4, supra, sought judicial review.

"The purposes for requiring approval of a Final Devel opnent
Plan are two-fold: “(a) to provide for the disclosure of
devel opnent plans to prospective residents and to protect those who
have made deci sions based on such plans from i nappropriate changes
therein; and (b) to provide for review of residential devel opnent
pl ans to determ ne whether they conply with these regul ati ons and
w th [adopted] standards and policies...” BCZR 8 1B01.3.A 1. 1In
furtherance of these purposes, the BCZR al so provides, inter alia,
t hat copies of any approved Plan shall be appended to a buyer’s
instrunment of sale (together with notice of the provisions of the
County Code and BCZR governing the Plan and the anmendnent process),
§ 1B01.3.A 4, and that the proposed Plan nust show proposed
structures, existing topography and nmaj or vegetation, and proposed
grading, anong other things. § 1B0l1.3.A 5.b. The BCZR, at §
1B01.3. A 7, provides for different anmendatory processes for
approved Plans under two scenarios, one where the anendnent is
sought prior to the sale of an interest in nearby property and the
ot her after such a sale or upon denmand for hearing by an eligible
i ndi vi dual or group. W shall consider this regulatory schene in
greater detail in our discussion of Issue Il, infra.
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petition for special exception for “an outdoor electric public
utility service center (electric substation) in an R C. -5 Zone [as
al l oned by special exception in BCZR 8 1. A 0.4.2.B.11] and to anend
the Fox R dge Estates (fornerly Forwood Property) Final Devel opnent
Plan if necessary.” 1|n addition, BCGE concurrently filed a petition
for variance requesting permssion essentially to ignore the
interior lot lines of Tracts A B, and C for purposes of the
otherwi se required 50 foot building setback in the RC -5 Zone.
The subject property of the petitions was essentially the assenbl ed
2.8933 acres of Tracts A B, and C,  although only Tract A was
inplicated technically in the precautionary request to anmend the
Plan as to the Forwood Property/ Fox R dge Estates. The petitions
wer e assigned Case No. 94-452- XA

BCE s proposal involved renoving the 16. 6 negawatt transforner
existing on Tract C and, in tw phases, constructing an expanded,
64 nmegawatt substati on. Phase |1, a 32 negawatt transforner and
supporting equi pnment, would be constructed as soon as possible.
According to BGE's electrical service needs forecasting, the lvy
Hi Il service area (which would include reabsorbing a portion of the
original lvy H Il service area in its southwest corner that had

been transferred tenporarily to the Delight substation® during a

8Part of the justification for the reabsorption was that the
demand in the service area of the Delight substation had been

growing nore quickly than in the Ivy HIl area. Thus, wth the
proposed expansion of the Ivy H Il substation’s capacity, it was
prudent to serve the lvy H Il area solely out of the Ivy H Il

substation and free-up that equivalent capacity at the Delight
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power crisis in the winter of 1994° would need this |evel of
service capability by the year 2001.'® The forecasts were prem sed
on the followng information relevant to the original Ivy Hll

service area: (a) current demand from the largely residential

exi sting devel opnent (approximately 1750 dwelling units - up from
1000 hones existing in 1985); (b) projected growh of 75 new
dwel ling units per year, predomnantly in the southern part of the
servi ce area, based on an analysis of zoning yields and other data
obtained from the County governnent; and (c) an assuned annua

el ectric consunption by 75 dwelling units of .7 nmegawatt.

BCE projected that Phase 11, the addition of a second 32
megawatt transfornmer and supporting equi pment, would be needed to
meet service demand and ot her contingencies beyond the year 2001
because the service area woul d not have achi eved maxi num growt h by
t hen and because of the general need to be assured of adequate

future capacity to be called upon to respond to unforeseen denands!!

substation for distribution in the Delight service area.

°The 1994 winter power crisis caused a spike in denmand on two
separate occasions at the Ivy Hill substation of 20.1 and 18.2
megawatts, respectively.

1BGE projected that the year 2005 was the | atest date by which
the capacity of Phase | would be consuned fully, though, in
reality, BCE believed 2001 or 2002 was a nore |likely date.

UFor exanple, simlar to the capability that enabled the
switch of service between Ivy HIIl and the Delight substation that
occurred in the winter crisis of 1994, unused capacity at lvy Hill
apparently could be swtched el sewhere wthin the overall service
grid, subject to such physical limtations as the effect on voltage
levels and the length of distribution lines to reach the nore
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and/or a higher degree of efficiency in providing electrical
service in the Ivy H Il area. BGE proposed to increase the
service area by the addition!? of a 4 square nmile area - Hickory
Meadow - bordering on the southeast corner of the original lvy H Il
service area.® BGE s projections for the need for and |ongevity
of Phase 11’s power |evel, however, were |less precise and nore

open-ended than those for Phase |

BGE grounded its decision to seek expansion of the existing
vy H Il substation |ocation, rather than the possible alternatives
of establishing a new substation el sewhere or upgradi ng anot her
exi sting substation, on the centrality of the Ivy H Il substation
with regard to the electrical |oad concentrations (existing and

projected) within the service area.!* Mreover, existing connective

renote areas.

12According to BGE, this addition to the Ivy H Il substation
service area was necessitated by a planned BGE transm ssion |ine
project which would result in the Texas substation then serving the
4 square mle area no |longer being able to performthat function.
Accordingly, provision of service to the Hi ckory Meadow area woul d
be shifted to the Ivy H Il substation.

BBGE's forecast for growh in the H ckory Meadow area, not
accounted for inits justification for the Phase | expansion at the
vy Hill substation, was projected to be 10 dwelling units per
year. The existing demand in H ckory Meadow (700 dwelling units)
al so was not considered in BGE's forecast justification for Phase
l.

14BGE explained further that the length of the distribution
lines to service an area could affect adversely the voltage of the
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infrastructure (major supply lines) to and from the Ivy Hill
substation would reduce the need to acquire additional rights of
way or construct additional capital projects.

The siting of the Phase | and Il inprovenents on the 2.8933
acres, explained by BGE in terns of bal ancing the goal of achieving
maxi mum screening of views from adjacent properties against the
necessity of the functional interrelationships and spacing of the
equi prent, created the need for the setback variance requested.
Al t hough the bulk of the physical installations® was to be on
Tracts B and C, the bulk of a storm water managenent area (a
potential pond) and a relatively small portion of the vertica
structures would be located on Tract A Thus, the straddling of
the interior lot lines of Tracts A B, and C by the proposed
facility necessitated the variance request. 1t

The devel opnental summary of the BGE proposal disclosed that

service that could be supplied. Long lines caused voltage |eve

reducti on. Mai ntai ning voltage at |evels necessary for nornal
househol d use by BGE s custoners was thus a planning inperative.
Mor eover, longer lines increase exposure to falling trees or

vehi cular collisions and thereby dimnish to sonme degree service
reliability.

The tallest structural vertical elenment proposed was
apparently a 14-1/2 foot switching structure.

BGE’ s proposal otherw se confornmed to or exceeded the BCZR
setback requirenments with regard to the external boundaries of the
assenbl ed property, i.e., the setbacks fromlot |lines shared with
adj acent properties under other ownership.
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of the 2.8933 acre site, a stormwater managenent facility!” woul d
occupy one-quarter acre and the el ectrical substation structures?s
woul d occupy |ess than an additional one-half acre. A total of
three-quarters of an acre of the 1.5977 acres of existing woods on
the total site would be renoved to make possible the installation
of all of the proposed structures. BCE s plan also contained
suppl enental plantings designed to screen, to sone degree, the
substation fromexterior views.

On 21 June 1994, the Zoni ng Comm ssi oner conducted a hearing
on BGE's petitions and on 24 June issued an order granting them
The nei ghbors noted a tinely appeal of that order to the Board on
21 July. The Board conducted de novo evidentiary hearings on 4
Cct ober 1994 and 10, 12, 17, and 19 January 1995.

At the Board' s hearings, BGE explained that the overarching
force driving the need to expand the Ivy H Il substation flowed
fromits legal obligation as a regulated Maryland public utility to

supply its custoners with adequate electric service including a

YThere apparently was no storm water managenent facility
required previously when the original 16.6 negawatt substation was
constructed on Tract C in 1956. If an on-site nmanagenent
requi renent existed, perhaps it was waived, as was the case when
the Plan for the Forwood Property was approved.

8The electrical structures, to be painted green for
“canpufl age” purposes, would be sited within a graveled area
encircled by a 7 foot tall, green chain link fence, and topped by
an additional 1 foot of razor or barbed wre.
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reasonable reserve for energencies.?!® BGE's evidentiary
presentation included, anong other things, expert wtnesses
regarding electrical substation construction, electrical demand
forecasting, the effect of EMF s (el ectro-magnetic fields), storm
wat er rmanagenent, tree planting and forest nanagenent, |and
pl anning and zoning in Baltinore County, and real estate
apprai sing, together with physical evidence consisting of various
phot ogr aphs, plats, and pl ans.

Before the Board, the neighbors’ evidence ained to denonstrate
that (a) the proposed expansion of the Ivy H |l Substation in both
nunber of square feet of surface area to be occupied by the
physical installations (from 1200 to 22,000) and in electrical
service capacity (by 400% over the existing 16.6 negawatt
transforner) exceeded the legitimte existing and future needs of
the original service area (w thout conceding that such increased
capacity was needed even with the proposed augnented service area)
and was out of character wth the surrounding residential
community; (b) the proposed expansion would have a del eterious
effect on the property values of the surrounding comunity; (c)
BGE s proposal, insofar as it proposed devel opnent on Parcel A,
failed to follow the procedures prescribed by the BCZR for

anendi ng the approved Plan for the Fox R dge Estates subdivision;

1A BGE wi t ness conceded, however, that BGE s specific proposal
to expand the Ivy HIIl substation as requested did not require the
prior approval of the Maryland Public Service Conmm ssion.
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and (d) BCE had failed to produce adequate evidence to justify the
grant of the variance from the interior l|ot Iline setback
requi rements. The nei ghbors thensel ves provided the bul k of the
testinonial and docunentary evidence regarding these points, but
al so marshal ed an expert real estate appraiser, M. Ernest Kern,
who opi ned generally that the exi stence of the enlarged substation
woul d di m ni sh the value of the surrounding properties and hones. %°
Mor eover, the neighbors produced an expert urban planner, M.
Norman E. Gerber, a former Director of Planning for the County, who
testified in support of their opposition. M. Cerber opined: (a)
t he BCZR provisions for anending the Plan for the Fox R dge Estates
subdi vision had not been followed; (b) even if the proper
procedures had been followed, the BGE proposal as to Tract A could
not be approved under the criteria for a Plan amendnent; (c) BCGE s
overall proposal would be detrinental to the welfare of the
nei ghbor hood, overcrowd the surface area of Tracts A B, and C, and
woul d be inconsistent with the purpose of the R C -5 zone as it
exists in this comunity, all contrary to the required findings
that nmust be made, as provided in the BCZR before a specia
exception can be approved; and, (d) as to the variance request, in

addition to characterizing BGE s proposal as overcrowding its

20 . Kern, although not having perforned appraisals of any
particul ar property in the nei ghborhood, based his opinion on other
studies of the effects of power |ines and substations on property
val ues, information supplied by the neighbors and others, and his
own experience and educati on.
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property, there was nothing unique or unusual about the physi cal

characteristics of the BGE parcels when conpared to the surrounding

residential properties.

The Board issued its witten opinion on 31 May 1995, granting

bot h the special exception? and the variance. |n reaching these

deci sions, the Board explained, in pertinent part:

to

el ements of the substation

Protestants [the neighbors] allege that,

due to the ... parcel known as Tract A,

t he

plan which is the subject of this hearing
shoul d have gone to the Planning Board for
advi ce on the appropriateness of the instant
case in relation to the final devel opnent plan
[for Forest Ridge Estates]. ...the Board

agrees with the Petitioner [BCE] that

t he

subj ect case is not a deviation fromthe final

devel opnent plan, and, in fact, that

t he

transfer of title of Tract Ato the Baltinore
Gas & Electric Conpany (hereinafter “BGE")

occurred prior to the sale of other

| ots

wi thin the devel opnment. Therefore, this case

is properly before the Board.

The facts in the case are essentially
undi sputed... The issues before this Board are
whether (a) BCGE is able to neet the tests
under Section 411 of the Baltinore County

Zoning Requlations (hereinafter “BCZR’)

f or

public utility uses; (b) whether, due to the
nature of the proposed devel opnent, the tests
pursuant to Section 502.1, Special Exceptions,
are net; and (c) whether the Petitioner is due
variances from interior lot I|ines between
Tracts A, B and C, pursuant to Section 307,

Vari ances, of the BCZR

* * * *

2Two conditions were attached to this approval,

the proposed supplenental |andscaping around
One condition doubled the anount of

both rel ating
t he physical

t he proposed | andscapi ng and i ncreased the height of the specinen
trees from 8 -10" to 10'-12". The other condition related to
mai nt enance and repl acenent of the | andscapi ng.
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The first issue to be decided by this
Board, therefore, is the question of need
pursuant to Section 411 of the BCZR regarding
distribution of electric power. Petitioner
brought evidence and testinony by an expert in
forecasting electric demand, James F. Ryan.
Protestants offered the testinony of Ronald P.
Hanl ey, an enpl oyee for a waste collection and
recycling conpany, and one who had three
courses in statistics at Pennsylvania State
University, and who prepared various graphs
whi ch wer e i nt roduced into evi dence.
According to the testinony of Charles S
Tayl or, an engi neer and expert in the area of
el ectrical system planning, the BGE franchise
with the Public Services [sic] Comm ssion in
the State of Maryland is required to supply
power at all times and satisfy all denmands.
In short, the obligation of the Petitioner is
to serve the demand at peak periods. The
Protestants allege that the peak demand
experienced on one day in the winter of 1994
was, admttedly by the Petitioner’s witness, a
one-tinme occurrence; however, that one-tine
occurrence established the new demand.

It was wel |l established during the course
of evidence and testinony that existing
demand, prior to the single-day occurrence in
1994, is not nmet by the existing substation
capacity; therefore, need for enlargenent of
the substation given current demand is
justified. As indicated by Petitioner’s
experts, future demand is forecasted and is
the basis for establishing future demand in
designing facilities such as the Ivy Hill
Subst ati on. The analysis of the need
conparison versus capacity presented by
Protestants’ witness, M. Hanley, points to a
future need for increased capacity fromthis
subst ati on. Protestants would have the
petitioner increase the ~capacity of the
substation in increnents which stay just ahead
of demand. The Board notes that such
alteration of t he subst ati on pl aces
unreasonable engineering constraints and
unnecessary additional cost to the ultimte
devel opnent of this site. Such costs would be
unnecessarily borne by all electric consuners
for the benefit of those in the surroundi ng
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comunity. The Public Services [sic]
Comm ssion dictates that BGE nust provide
sufficient power to exceed demand. Petitioner
has obviously nmet its burden of proof to
Section 411 as buttressed by the evidence
presented by Protestants in their graphic
anal ysis of need versus capacity.

The Protestants further allege that the
vy Hill Substation should not be used to
supply power to areas outside of their own
| ocal e. Again, BGE was able to denonstrate
that, because of its requirenent to provide

power, it was forced into the position of
swi tching power distribution anay fromthe |vy
Hll Substation as a result of the peak

demands in 1994, creating a simlar condition
at the nearby Delight Substation in OmM ngs
MIls, an area growing even faster than the
area surrounding lvy Hll.

The Board therefore finds as a fact that
not only has need been denonstrated but that
in further review ng the requirenments of 502.1
the health, safety and welfare of the general
public is suspect when required power is not
delivered to the homes served by the
substati ons as nandat ed.

* * * * *

Regarding [BCZR §8]502.1G the Board
agrees with the testinony of M. [George]
Gavrelis [BCGE s expert with regard to |and
pl anni ng and zoni ng] when he states that the
R.C. 5 zone permts sonme public utility uses
as a matter of right and others as specia
exceptions which are presuned to be valid
uses. The nere existence of hones in the R C
5 zone points to their need for power
transm ssion; therefore, the reasoning foll ows
that facilities to provide the transm ssion of
power as a natural consequence of the
exi stence of those honmes dictates that not
only are electric substations consistent with
the purposes of the property’s zoning
classification but are a need to be fulfilled,
in the all owance of developnent in the RC 5
zone.

Regarding [BCZR 8] 502.1H, the Board
heard testinmony from M. Gavrelis and Mbonica
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McG ady, BCE project engineer and an expert in
site planning, that because of the intent to
raze the existing structures which include a
resi dence and swi mm ng pool, coupled with the
pl anned siting of equipnent within the cleared
area and the additional |andscaping, the
i npermeabl e surface and vegetative retention
provisions are nmet by the subject Petition.
Concerning 502. 1A, the Board did hear
testinmony fromexperts in property val ues from
both the Petitioner and Protestants; the Board
recogni zes that one of the concerns in regard
to property values is the visual inpact that
an enl arged substation presents. The Board is
not conpelled by the argunment that property
values will be negatively inpacted; however
the Board recognizes that the residents have
cone to be famliar and confortable w th what
has been terned the pastoral setting of the
nei ghbor hood. In recognizing that BGE is
meeting the requirenents for vegetative
retention provisions of the regulations, the
Board is conpelled to require as part of any
i nprovenents pursuant to this Petition to
i ncl ude | andscapi ng which serves to provide a
visual buffer between the subject site and
surrounding properties, in deference to the
adj oi ning property owners. Therefore, the
Board wll grant the special exception
subject to restrictions.

The Petitioner finally nust neet the
tests under [BCZR] Section 307.1 in pursuing
variance from lot Iline setbacks, said |ot
lines existing between tracts owned by the
Petitioner. Ceorge Gavrelis clearly points
out in his testinony that Section 306 of the
BCZR speaks to lot area regulations for
erecting substations. The Petitioner seeks a
variance under 307.1 from BCZR 1A04. 3B. 3 whi ch
requires a 50-foot setback fromany lot line
other than a street line. The Board finds as
a fact that Section 306 applies in this case
and that the application for a variance under
307.1 may be treated as noot. The Petitioner
recogni zes that its placenent of electric
utility structures on the subject site,
straddling interior lot lines and certainly
within otherwi se required setbacks, may be
construed wunder 1A04.3B.3 as a principal
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building, and is therefore requesting such
variance. The Board is conpelled to address
the issue of 307.1 pursuant to the Petition

As stated by M. Gavrelis in his testinony,
the Board finds that the application of
Section 306 points to the fact that public
utilities are unique in their requirenents

Therefore, the spirit and intent of the BCZR
in height, area, off-street parking and sign
regul ations are nmet by the subject Petitioner.
Since the Petitioner seeks relief from
1A04.3B. 3, the Petitioner nmust neet the tests
in trying to prove that special circunstance
or conditions exist that are peculiar to this
| and or structure that is the subject of the
variance request. |In David Gomel |l v. Arthur
Thomas Ward, 111, [102 Md App. 691 (1995)]...
the Court of Special Appeals [of Maryl and]
states that the conditions which are peculiar
to the land or structure nust be nmet before
the tests for strict application of the BCZR
and any resulting practical difficulty or
unr easonabl e hardship are reviewed. The Board
finds as a fact that the existing electrical
substation is a substation which is far
undersi zed in capacity for the required demand
in the existing locale. An imrediate need in
increased capacity has been adequately
denonstrated to address the issue of an
unusual condition which exists wth the
exi sting structure. BCE is nmandated to
increase the capacity of any substation in
order to stay ahead of demand. The conditions
which exist in the existing substation are
unique in that BCGE has been unable to even
meet existing demand. The Board finds that
the existing conditions and insufficient
capacity force BGE to increase capacity;
furthernore, in order to accommodate existing
and increasing demand, in accordance with its
requi rements under its Public Services
franchise, as well as nationally recognized
and accepted building codes and standards, a
condition exists which requires sufficient
area to acconmpdate the needs of an enlarged
subst ati on. The Board therefore finds that
the first test under 307.1 has been net. The
land on which the substation will sit is
divided by interior lot lines.
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The second test under 307.1, assum ng the
first has been nmet, is that strict conpliance
with the zoning regulations would result in
practical difficulty or unreasonabl e hardship.
In order to require BGE to conply strictly
with the setback requirenents, the Board woul d
be aski ng BGE to devi ate from the
af orenenti oned nationally recogni zed buil di ng
and electrical codes, as well as sound
engi neering practices, on consolidating all
substation equipnent to the extent possible
under this Petition. That deviation creates a
practical difficulty in causing BGE to design
a facility which would not conform to those
standards. Furthernore, the Board finds as a
fact that BGE s proposal, in consolidating the
substation equipnent to a central |[|ocation
within the three tracts, provides for the
maxi mum setback from adjoining property
owners, allowi ng for the greatest opportunity
from visual and other alleged inpacts.
Because the Board finds that strict conpliance
would result in practical difficulty, the
Board is not required to address the issue of
unr easonabl e har dshi p.

The nei ghbors, on 16 June 1995, sought judicial reviewin the
Crcuit Court for Baltinmore County of the Board' s action. VWhen
they realized that BGE had initiated the | ocal permtting process,
intending to comence construction in reliance on the recently
granted speci al exception and variance, the neighbors sought and
obtained fromthe circuit court (DeWaters, J.) on 30 June 1995 a
stay of the Board s decision. This stay stymed BGE' s ability to
proceed through the permtting process until the nmerits of the
judicial review petition could be heard and deci ded.

On 28 July 1995, BCGE filed a notion to dism ss the nei ghbors’

appeal of the variance approval. BGE premsed its theory of the
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nei ghbors’ lack of standing to challenge the interior lot |ine
set back variance on the neighbors’ alleged | ack of denonstrable and
speci al aggrievenent, inasnmuch as the BCE proposal would neet or
exceed the setback requirement from any of the neighbors’
properties vis a vis the external lot |ines of the assenbled BGE
parcels. Consequently, BCE reasoned, no nei ghbor had denonstrated
that a particularized adverse effect would result if BGE were
allowed to ignore the internal lot |ines for purposes of clustering
the substation equipnment in the center of its assenbled parcels.
Rat her, BCGE asserted that the clustering design enabled it to
better neet or exceed the setbacks and | andscape screening of the
installation fromthe neighbors properties.

After considering the parties’ nenoranda of |aw, the court
filed on 30 Decenber 1996 its well reasoned and witten 24 Decenber
1996 opi nion and order denying the neighbors’ petition for judicial
review and effectively affirmed the Board s deci sion.

Prior to noting their appeal to us on 6 January 1997, the
nei ghbors sought from the circuit court a further stay of BGE s
ability to conplete the local permtting process based on the
approved (and now affirned) special exception and variance. That
request was denied by witten order dated 31 January 1997.

At the sane tinme they filed their nmotion for further stay, the
nei ghbors also filed a Rule 2-534 notion to alter or anend
judgnent. The notion requested that the court allow themto offer
addi tional evidence, which purportedly they did not becone aware of
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until after oral argunent on the nmerits in the circuit court?? but
before the court’s 24 Decenber 1996 opi nion and order; the evidence
concerned revised real property tax valuations made by the Maryl and
Departnent of Assessnents & Taxation the properties owned by the
Hanl eys, the O Haras, the Follos, the Rytters, the Browns, and the
Howses.?® The revised valuations reflected for the | evy year 1996-
97 reduced “full cash value” fromthose proposed in Decenber 1995
assessnents. The witten notices of the revised, reduced val ues
were dated 23 August 1996 and the affected nei ghbors acknow edged
that they received the notices shortly thereafter (except in the
case of the O Haras, whose notice was dated 27 Septenber 1996 and
received the sane date). On the face of the notices, each
adjustnment in full cash value was explained as “for proximty to
Baltinmore Gas and El ectric substation and econom ¢ obsol escence.”
Further, this explanation was reached apparently after a State
assessor had visited the nei ghborhood on 20 May 1996.2 The circuit

court denied the notion to alter or amend by witten order dated 3

22Based on the joint record extract provided, we are not able
to verify definitely when oral argument occurred. The parties tell
us, however, that it occurred on 20 July 1995.

ZThe affidavit of M. Lansman indicated that he did not
receive a revised notice of valuation except perhaps by virtue of
havi ng appeal ed successfully his Decenber 1995 assessnent noti ce.
Hi s appeal was noted 6 February 1996. We were not infornmed, nor
was the circuit court apparently, when the appeal was decided
exactly nor the reasons why, except in the hearsay words of M.
Lansman, the State reduced the valuation in his appeal.

22ln the case of the O Haras, the assessor’'s apparent site
visit occurred on 4 Septenber 1996.
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February 1997.

In addition to the nei ghbors’ appeal, BGE cross-appeal ed the

circuit court’s denial of its nmotion to dism ss the neighbors

petition for judicial review as to the variance.

St andard of Revi ew

As Judge Eyler recently stated for us:

[T]here are two general standards of
review of a decision of a zoning board:

In regard to findings of fact, the
trial court cannot substitute its
j udgment for that of the agency and
must accept the agency’s concl usi ons
if they are based on substanti al
evidence and if reasoning m nds
could reach the sane conclusion
based on the record; when review ng
findings of |law, however, no such
deference is given the agency’s
concl usi on.

(quoting Colunbia Road Citizens' Assoc. V.

Mont gonery County, 98 M. App. 695 (1994)).
See also Liberty Nursing v. Departnent, 330
M. 433, 442- 43 (1993) (di scussing

adm nistrative review generally); Caucus V.

Marvl and Securities, 320 M. 313, 323-24
(1990) (sane).

People’s Counsel v. Prosser Co., 119 M. App. 150, 704 A 2d 483,

492 (1998) (citing Colao v. Prince George’'s County, 109 M. App.

431, 458, aff’'d, 346 M. 342 (1997)).

more need

Wth

be sai d.

regard to Charter counties particularly,

Bal ti nore County, Mi. Code, art. 25A, 8§ 5(U) (1996 Repl

23
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Supp.),? courts may reverse or nodify decisions of the Board
“if...not in accordance with law” See Baltinore County Code,
Charter § 604.

The substantial evidence standard applicable to the Board’' s
findings of fact and resolution of m xed questions of |aw and fact,
sonetinmes referred to as the “fairly debatable” test, is inplicated
by our assessnent of whether the record before the Board contai ned
at least “a little nore than a scintilla of evidence” to support

the Board s scrutinized action. See Anne Arundel County v. A-PAC

Ltd., 67 Md. App. 122, 126 (1986) (quoting Floyd v. County Council,

55 Md. App. 246, 258 (1983)). If such substantial evidence exists,
even if we would not have reached the sane concl usions as the Board
based on all of the evidence, we nust affirm Stated another way,
substantial evidence pushes the Board s decision into the
unassail able realm of a judgnent call, one for which we may not
substitute our own exercise of discretion. O course, on pure
gquestions of law, we extend no deference to the Board (or the
circuit court for that matter) beyond the weight nerited by the
persuasi ve force of the reasoning enpl oyed.
l.
BGE asserts initially that the record fails to denonstrate

t hat the nei ghbors possess the necessary aggrievenent to establish

2There has been no substantive revision to this statutory
provi sion of consequence to the instant case between the operative
events of this appeal and now.
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standing to obtain judicial review of the Board s grant of the
variance. In support of this contention, BCGE essentially maintains
that, because the variance pertains to lot Iline setback
requirenents internal to its assenbled |ots and BGE s devel opnent
proposal for those lots otherwise neets the external lot |ine
setback requirenments relative to the neighbors’ properties,? the
nei ghbors did not, indeed cannot, denonstrate the special danmage or
adverse effect necessary to support aggrievenent. BCGE s dexterous
argunment will not prevail.

The recent opinion of the Court of Appeals in Sugarloaf v.

Dept. of the Environnent, 344 M. 271 (1996), although involving
questions of judicial review of a decision by a State
adm ni strative agency, is very instructive regarding BGE s standing
chall enge here. 1In its discussion of the conmmon | aw definition of
“aggrieved” as applicable to judicial review of the actions of
adm ni strative bodies generally, inclusive of the Board s in the
instant case, the Court observed that

in order to be “aggrieved’” for purposes of
judicial review, a person ordinarily nust have
an interest ““such that he is personally and
specifically affected in a way different from
... the public generally.’” See Maryl and-
Nat'l v. Smth, supra, 333 Ml. at 11, 633 A 2d
at 859; Abranson v. Montgonery County, 328 M.
721, 733, 616 A 2d 894, 900 (1992); DeBay v.
Crane, 240 M. 180, 185, 213 A 2d 894, 900
(1992); DeBay v. Crane, 240 md. 180, 185, 213
A. 2d 487, 489- 490 (1965) (“the

26The latter scenario arguably is achievable only with the
grant of the variance.
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Sugar | oaf ,

Wth respect to the question of judicial standing

[ adm ni strative] decision nust not only affect
a mtter in which the protestant has a
specific interest or property right but his
interest therein must be such that he is
personally and specially affected in a way
different from... the public generally”).

344 Md. at 288 (sone internal citations omtted).

adm ni strative | aw context, the Court cauti oned:

In cases involving <challenges to
adm ni strative |land use decisions, there is a
distinction between standing in court to
obtain review of the governnental action and
the merits of the challenger’s position.
Thus, in Bryniarski v. Montgonery Co., 247 M.
at 145-146, 230 A . 2d at 295, involving the
adm nistrative grant of a special exception
permtting the construction and operation of
an apartnent hotel, this Court stated:

“The status of a person to [obtain
judicial review as a person aggrieved is to
be distinguished fromthe result on the nerits
of the case itself .... If, on the nerits,
the board acted properly in approving the
application, the protesting property owner is
not damaged in |aw, however nuch he may be
damaged in fact. H s damage is then dammum
absque injuria. Because the result on the
merits mght be adverse, however, does not
mean the protestant would not have status to
chal | enge the board’'s action.”

in an

ld. at 294-95 (sone internal citations omtted) (enphasis in

original).

Courts consider challenges to a litigant’s standing on a case-

by-case basis. Quidance for these ad hoc determ nations

use cases

al so is available in Sugarl oaf.
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In actions for judicial review of

adm nistrative |and wuse decisions, “[a]n
adjoining, confronting or nearby property
owner is deened, prinma facie, ... a person

aggri eved. The person challenging the fact of
aggri evenent has the burden of denying such
damage in his answer to the petition for
[judicial review] and of comng forward with
evidence to establish that the petitioner is
not, in fact, aggrieved.” Bryniarski v.
Mont gonery Co., supra, 247 M. at 1145, 230
A 2d at 294. See, e.qg., MI.-Nat’|l Cap. P. &
P. v. Rockville, 269 M. 240, 248, 305 A 2d
122, 127 (1973) (indicating that one who “owns
any property located within sight or sound of
the subject property” is aggrieved); Wer v.
Wtney Land Co., 257 M. 600, 612-613, 263
A . 2d 833, 839 (1970) (“ At least three of the

protestants ... are in sight distance of the
property formng the subject of the petition
These protestants were ... nearby

property owners and are deenmed, prim facie,
to be specially damaged and, consequently,
persons aggrieved ”); Chat ham  Corp. V.
Beltram 252 M. 578, 251 A 2d 1, 4 (1969)
(“In light of the testinony of M. Beltram and
Ms. Hahn with reference to the proximty of
their honmes within the sane subdivision to the
reclassified area ... there was no error in
the ruling that [they] had standing to sue”);
Aubi noe v. Lewis, 250 Ml. 645, 650-652, 244
A 2d 879, 882-883 (1968); The Chatham Corp. V.
Beltram supra, 243 Ml. at 148, 220 A 2d at
595 (“Since Beltranmis evidence was that he
owned property, in which he lived, in close
proximty to the reclassified land ..., there
was no error in ruling that Beltram had
standing to sue”); Tooney v. Goneringer, 235
Md. 456, 460, 201 A 2d 842, 844 (1964)
(al though “the protestants’ properties were
nore than two city blocks away from the
property for which rezoning was sought,” they
wer e accorded standing); Bd. of Zoning Appeals
v. Bailey, 216 Md. 536, 539, 141 A 2d 502, 503
(1958) (st andi ng accor ded to zoni ng
reclassification protestants who lived “three-
fourths of a mle by road and between one-
third and one-half a mle as the crow flies”
fromthe subject property).
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Id. at 297-98 (Enphasis in original.)

Considering the case at hand, we observe initially that BGE
of fered no additional evidence to the circuit court, bearing on the
i ssue of the neighbors’ standing, than was otherw se part of the
record before the Board. As we noted supra at n.4, virtually al
of the neighbors own and reside on property situated to the south
and east of the southerly boundary of Tract A of the BGE property,
separated only by a 24 foot w de, paved residential subdivision
road (Joel Court). Certain neighbors (the Follos and the Howses)
testified expressly that their honmes were within 300 feet of the
BCE property. W are unwilling to conclude that the neighbors, or
at least sone of them?’” did not denobnstrate that their properties
were in close proximty to the subject properties of BGE s vari ance
appl i cation. Moreover, many of the neighbors conplained, at a
m nimum of perceived visual objections to BCGE s proposed,
clustered i nprovenents and of anticipated adverse effects flow ng
therefrom as to the value of their honmes and realty. W are
satisfied, as was the circuit court, that the neighbors presented

an adequate prima facie case of their standing to challenge the

grant of the variance, which BGE failed to rebut persuasively.

The variance would enable BGE to cluster or mmss its

It is a settled principle of Maryland | aw that “where there
exists a party having standing to bring an action ... we shall not
ordinarily inquire as to whether another party on the sane side
al so has standing.” Sugarloaf, 344 Mi. at 297 (citations omtted).
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i nprovenents in the center of the assenbled parcels, heedl ess of
the internal lot |line setback requirenment. Though debatabl e that
such site design leads to beneficial inpacts on the surrounding
comunity (and is otherwi se justifiable on electrical engineering
bases), such an assertion arguably opens the door also to bal ancing
considerations of the potentially adverse visual effects of the
massi ng of the equi pnment. Thus, the variance request, for purposes
of establishing judicial standing to challenge its grant, bears an
articulable and rational connection to the neighbors’ concerns,
even though the focus of the request is internal to BGE s property.
.

A flagship issue of this appeal appears to be the nei ghbors’
two-fold assertion that (1) BGE s devel opnent proposal as to Tract
A was required to, but did not, receive Planning Board review and
approval, as required at the time for an anendnent to the
previously approved Final Developnent Plan for the Forwood
Property/ Fox Ridge Estates subdivision; and, (2) regardless of
whi ch governnental entity properly may revi ew and approve anmendnent
proposals to an approved Plan under the circunstances, BGE s
proposal as to Tract A could not satisfy the BCZR requirenent that
such anmendnent be found “consistent with the spirit and intent of
the original plan.” BCZR § 1 BOL. 3(A)(4).

The threshol d question that nust be answered before | aunching

into any cl ose analysis of the neighbors’ two argunents is whether
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BGE s proposed uses on Tract A triggered a formal Plan anmendatory
process at all. | ndeed, as the Board explained as its primry
reason for concluding that no anendnent was required, BGE s
proposal was “not a deviation fromthe final devel opnent plan.”

The pertinent BCZR provisions with regard to final devel opnent
pl ans generally, and anendnents thereto specifically, are as
foll ows: 28

1B01. 3—Pl ans and Pl ats.
A. Devel opnent Pl ans.

1. Pur pose. This paragraph is
i nt ended:

a. to provide for the disclosure of
devel opment plans to prospective
residents and to protect those who
have made decisions based on such
plans from inappropriate changes
t herein; and

b. to provide for review of
residential developnent plans to
determ ne whether they conply with
t hese regul ations and wi th standards
and policies adopted pursuant to the
authority of Section 504.

* * * *

5. Forns and Content of Pl ans.

* * * *

b. Content. Each partial and final
devel opnent plan nust show t he
| ocati ons, types, and exterior

2Devel opnent of a residential subdivision in the R C -5 Zone,
such as the Forwood Property, required approval of a final
devel opnment pl an.
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di nensi ons of al | pr oposed
structures and al | exi sting
structures to be r et ai ned;
generalized floor plans to scale;
| ayout of par ki ng facilities;
streets and drives giving access to
and lying within the tract; existing
topography and nmjor vegetation;
proposed grading; commopn anenity
open space (including |ocal open
space); all additional information
t hat may be required under
procedures adopted pursuant to the
authority of Section 504; and all
addi ti onal information which is
necessary, as determned by the
zoni ng conmm ssioner and the director
of Planning, to ascertain whether
the project will conply with the
zoni ng and subdi vi si on requirenents
of Baltinmore County. The plan shal
contain the note that |andscaping
and screening shall conformto the
standards contained in the Baltinore
County Landscape Manual adopt ed
pursuant to Section 22-105 of Title
22 of the Baltinore County Code.

* * * * *

7. Amendnent of Appr oved
Devel opnent Plans. After partial or
final devel opnent plans have been
approved as provi ded under
Subpar agraph 6, precedi ng, they may
be anended only as provi ded bel ow.

a. Amendnent Prior to Sale of
Interest in Nearby Property. The
devel opnent plans may be anended by
sinple resubmssion, or by the
subm ssi on of appropriate docunents
of revision, subject to the sane
requirenments as are applied to
original plans, if there is no
change with respect to any |Iot,
structure, or use within 300 feet or
a lot or structure which has been
sold since the original plans were
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filed.

b. Anmendnent After Sale of Interest
in Nearby Property or Upon Denmand
for Hearing. In the case of an
amendnent not allowed under Sub-
subpar agraph a, by reason of sal e of
property within the area, or in case
of a demand for hearing by an
eligible individual or group, the
pl ans may be anended t hrough speci al
exception procedures, in the manner
provided under Section 502 and
subject to the foll ow ng provi si ons:

(1) The anendnent nust first be
approved by the Planning Board as
being in accord wth provisions
adopted wunder the authority of
Section 504.

(2) The anendment nust be in accord
with the specific standards and
requirenments of this article, as
determ ned by the Ofice of Planning
and Zoni ng.

(3) Only an owner of a lot abutting
or lying directly across a street or
other right of way fromthe property
in question, an owner of a structure
on such a lot, or a hones
associ ation (as may be defined under
t he subdi vi sion regul ati ons or under
provi sions adopted pursuant to the
authority of Section 504) having
menbers who own or reside on
property lying wholly or partially
wthin 300 feet of the lot in
guestion are eligible to file a
demand for hearing.

(4) It mnmust be determned in the
course of the hearing procedure that
the anmendnent would be consistent
with the spirit and intent of the
ori gi nal pl an and of this
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article. 2
As noted previously, the Zoning Conm ssioner approved the Pl an

for the Forwood Property/Fox Ri dge Estates subdivision on 27 My
1988. The Plan depicted a devel opment of twenty-four single
famly, detached residences on nunbered lots, plus Tract A For
each of the nunbered |ots, house |ocations and orientations,
bui | di ng envel opes, typical off-streeting |ayouts, well |ocations,
soil types, topographic data, and other devel opnent information
were provided graphically and statistically. In contrast, however,
stood Tract A The Plan provided no statistical or graphic
devel opnent proposal for Tract A, except for the notation that it
was “to be conveyed to adjoining property owner BGE Co.” Further,
arrows indicating the relationship of Tract A to the existing BGE
property (Tract C) were superinposed across the common boundary

line of the two tracts. As we know from other evidence in the

2%Ef fective 21 May 1995, fornmer sub-sections (b)(1) and (2)
were del eted, a new sub-section (b)(1) was added, and forner sub-
sections (b)(3) and (4) were renunbered (b)(2) and (3),
respectively, by Bill No. 29-95 adopted by the County Council of
Bal ti nore County, Maryland. New sub-section (b)(1) provided that:

(1) The anmendnment nust be in accord with the provisions
of The Conprehensive Manual of Devel opnent Policies and
with the specific standards and requirenents of this
article, as determined by the Ofice of Planning and
Zoning. The Director, on behalf of The Pl anni ng Board,
shall notify the Zoni ng Conm ssioner accordingly.

Al t hough the nei ghbors assert that the adoption of Bill No. 29-95
inpliedly reflects an acknowl edgnent that the prior adm nistrative
del egation of the Planning Board s responsibilities under forner
sub-section (b)(1) to the Planning Director was illegal, we need
not decide that contention in view of our ultimte holding on this
i ssue.
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record, the 16.6 negawatt electrical transfornmer had been in
exi stence on Tract C since 1956. The subdivision plan for the
Forwood Property/Fox Ridge Estates, recorded on 23 August 1988,
al so depi cted no devel opnent on Tract A, contrasted with the hones
shown on the twenty-four nunbered lots. Tract A was conveyed to
BGE before any of the residentially-denomnated lots in the Plan
were marketed or conveyed.

Clearly, the Plan did not propose residential devel opnment on
Tract A. That being the case, nmuch of the specific informational
requi rements of BCZR § 1B01.3A for inclusion on a final devel opnent
pl an appear inapplicable to Tract A That no nore explicit
devel opment plan for Tract A was itemzed on the Plan is, of
course, what powers the instant controversy. The neighbors cry
foul, asserting that they were surprised when they | earned of BGE s
plans for Tract A followng the variance and special exception
filing in May 1994. BCE inpliedly decries as disingenuous the
nei ghbors’ clains of surprise. BCE points to presumably mandatory
i nferences that a reasonable person would draw fromthe facts that
the Plan, in substance, alerted any reader that Tract A would
beconme the property of BGE and, in all |I|ikelihood, given the
exi stence of the existing 16.6 negawatt substation on the abutting
Tract C and the absence of a contrary devel opnment proposal for
Tract A, would becone subject to at |east sone public utility use
that inplicated the principal, if not sole, activity engaged in by
t he prospective owner, i.e., providing electrical service to its
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custoners.

M. Gavrelis, BGE' s expert witness regarding zoning and | and
planning in Baltinore County, testified, anong other things, that
BGE's plans for Tract A were “in absolute accord with [the Pl an]
for Tract A" He based this opinion on the Plan’s notations as to
Tract A s prospective conveyance to BGE and the arrows linking it
to Tract C, upon which the existing substation was | ocated. He
further expressed his opinion that the Plan notes predicted BGE s
future use to such an extent that subsequent purchasers of the
residential lots within the renmai nder of the Forwood Property/ Fox
Ri dge Estates subdivision were on notice of the |ikely future use
of Tract A, consonant wth the purpose articulated in BCZR 8§
1B01.3(A)(1)(a).*°

We concl ude that the Board had before it an adequate factual
record to support its conclusion that no amendnent to the Pl an was
requi red under the circunstances of this case. Mreover, the Board

correctly interpreted BCZR § 1B01.3(A) and applied it to the facts

%l n passing, we noted earlier in this opinion, see supra p.10,
that only a very small part of the expanded Ivy H |l substation
facility was proposed to be located on Tract AL O the physical
installations proposed by the special exception, nost of the on-
site storm water managenent pond, an at-grade or bel ow grade
facility, was to be on Tract A (0.1856 acre of the total 0.2421
acre surface area of the pond). O the vertical structures
proposed by the special exception, those proposed on Tract A
(within the overall fenced area) covered 0.0331 acre of Tract A's
total 1.5628 acres. A conparison of the devel opnent statistics for
Tracts A, B, and C (BCGE s Exhibit 16 before the Board) places in
perspective the relatively nobdest inpact of the developnent to
occur on Tract A
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as the Board found themto be. Because we agree with the Board’'s
and circuit court’s disposition of this issue, we need not address
t he neighbors’ two-fold argunent, because both of its elenments
necessarily assune that an anmendnent to the Plan was required.
[T,
BCZR § 307.1 provides as follows with regard to variances: 3!

The zoning comm ssioner of Baltinore
County and the County Board of Appeals, upon
appeal , shall have and they are hereby given
t he power to grant variances from hei ght and
area reqgulations, from off-street parking
regul ations and fromsign regulations, only in
cases wher e speci al ci rcunst ances or
conditions exist that are peculiar to the |and
or structure which is the subject of the
vari ance request and where strict conpliance
with the zoning regulations for Baltinore
County would result in practical difficulty or
unr easonabl e hardshi p. No increase in
residential density beyond that otherw se
al l owabl e by the zoning regulations shall be
permtted as a result of any such grant of a
variance from height or area regulations.
Furthernore, any such variance shall Dbe
granted only if in strict harnmony with the
spirit and intent of said height, area, off-
street parking, or sign regulations, and only
in such manner as to grant relief wthout
injury to public health, safety, and general
wel f are. They shall have no power to grant
any other variances. Before granting any
vari ance, the zoning comm ssioner shall
require public notice to be given and shall
hol d a public hearing upon any application for
a variance in the sanme manner as in the case
of a petition for reclassification. Any order
by the zoning comm ssioner or the County Board

31For an excellent discussion of the distinctions between
speci al exceptions and conditional uses on one hand and vari ance,
see Ctomwel |l v. Ward, 102 Md. App. 691, 699-703 (1995).
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of Appeals granting a variance shall contain a
finding of fact setting forth and specifying
the reason or reasons for making such
vari ance.

(Enmphasi s added.)

BCE sought a variance in this case from BCZR §8 1A04.3(B)(3)’s
area regulation in the RC. -5 zone that required that “[a]ny
principal building ... constructed ... shall be situated ... at
| east 50 feet fromany lot line other than a street line.” The
aspect of BCGE s special exception application that, in the exercise
of caution, dictated the need for such a variance was the
clustering of the expanded Ivy H Il substation equipnment in the
center of the assenbled Tracts A, B. and C. That siting arguably
woul d not be possible if the equipnent (if treated as a “princi pal
buil ding”) had to be set back 50 feet fromthe internal lot |ines
of the 3 tracts. %

As noted previously, the Board explained, in pertinent part,

its grant of the variance:

%2The Board initially determined that the variance request was
nmoot, i.e. not needed, because BCZR 8§ 306 excused BGE s proposal
fromhaving to conply with the ordinary internal |ot |ine setback
requi renents. BCZR § 306 provided:

Section 306 —M NOR PUBLI C UTI LI TY STRUCTURES

M ninmum | ot area regulations in any zone shall
not apply to repeater, booster, or transformner
stations, or small community dial offices.

BCE, inits brief, offers no argunent in support of this basis for
the Board’ s action. As no appellate argunent has been put forward
in this regard, we shall not consider this point further.
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Section 306 points to the fact that public
utilities are unique in their requirenents

Therefore, the spirit and intent of the BCZR
in height, area, off-street parking and sign
regul ations are nmet by the subject Petitioner.

* * * * *

The Board finds as a fact that the existing
el ectrical substation is a substation which is
far undersized in capacity for the required
demand in the existing locale. An imedi ate
need in increased capacity has been adequately
denonstrated to address the issue of an
unusual condition which exists wth the
exi sting structure. BCE is nmandated to
increase the capacity of any substation in
order to stay ahead of demand. The conditions
which exist in the existing substation are
unique in that BCGE has been unable to even
meet existing demand. The Board finds that
the existing conditions and insufficient
capacity force BGE to increase capacity;
further, in order to accommbdate existing and
i ncreasi ng demand. The Board finds that the
exi sting conditions and insufficient capacity
force BGE to increase capacity; furthernore in
order to accommpdate existing and increasing
demand, in accordance with its requirenments
under its Public Services franchise, as well
as nationally recognized and accept ed buil di ng
codes and standards, a condition exists which
requires sufficient area to acconmodate the
needs of an enlarged substation. The Board
therefore finds that the first test under
307.1 has been net.

* * * * *

The second test under 307.1, assum ng the
first has been net, is that strict conpliance
with the zoning regulations would result in
practical difficulty or unreasonabl e hardship.
In order to require BGE to conply strictly
wi th the setback requirenents, the Board woul d
be aski ng BGE to devi ate from the
af orenenti oned nationally recogni zed buil di ng
and electrical codes, as well as sound
engi neering practices, on consolidating all
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substation equipnent to the extent possible
under this Petition. That deviation creates a
practical difficulty in causing BGE to design
a facility which would not conform to those
standards. Furthernore, the Board finds as a
fact that BGE s proposal, in consolidating the
substation equipnent to a central |[|ocation
within the three tracts, provides for the
maxi mum setback from adjoining property
owners, allowi ng for the greatest opportunity
from visual and other alleged inpacts.
Because the Board finds that strict conpliance
would result in practical difficulty, the
Board is not required to address the issue of
unr easonabl e har dshi p.

The nei ghbors argue that the Board s decision is erroneous
because BCGE produced no or insufficient evidence of the uniqueness
of its site, relative to the surroundi ng nei ghborhood, to support
the Board' s conclusion “that the first test under 307.1 [ speci al
circunstances or conditions exist that are peculiar to the |and or
structure which is the subject of the variance request’] has been
met.” In support of this contention, the neighbors offer us
sni ppets of the cross-exam nation testinony before the Board of
BCGE' s expert on zoning and | and planner (M. Gavrelis) and conpare
that to a summary of the relevant testinony of their dueling expert
(M. Cerber). They summarize M. CGerber’s testinony in this regard
as reflecting “that the subject site consisting of three separate
parcels [was] no different than any other parcel in the
nei ghborhood in that it is flat, noderately forested, with no
unusual physical features.” Turning to bits of M. Gavrelis’'s

testimony excerpted from his cross-exam nation, the neighbors
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proclaimthemthe sole support for the Board s conclusions. |In one
of these extractions set forth in the neighbors brief, M.
Gavrelis responds to sone followon questions from appellants’
counsel as to what he believes may be different (only inferentially
relative to the other land in the nei ghborhood) about the conbi ned
3 tracts, other than their tree cover:

There’s a substation already there.

Exactly. And other than that?

It has existing infrastructure.

It has lines serving it in and out?

Exactly.

O her than that?

> O » O »>» O

| think that’s enough.

Additionally, the neighbors point out, wth regard to BGE s
acquisition of Tracts A and B, that BGE knew or shoul d have known
at those tinmes that it would be expected to neet the setback
requirenents as to the internal lot lines created by the I|and
assenbl age and, therefore, that the present request for a variance
was generated solely by an inpermssibly self-inflicted practical
difficulty or unreasonabl e hardship.

BCE naturally takes a nore expansive view of the evidence (and
rel evant |aw and regul ations) before the Board. Parsing out the
i ndi vidual variance requirenents of the BCZR, it directs our

attention first to evidence of special circunstances with respect
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to the structures for which the variance was sought. BCE first

notes its general legal nmandate to supply adequate el ectric service
to its custoners, even in energencies. See MI. Code (1957, 1995
Repl. Vol.), Art. 78, 8 28(c) (Public Service Conmm ssion Law); M.

Code (1957, 1995 Repl. Vol.), Art. 78, § 75(a); COMAR 20.50.02.03. 33

33Article 78, Section 28(c) of the Maryland Code (1957, 1995
Repl . Vol .) (Public Service Comm ssion Law), provides:
§ 28. Affirmative duties generally; conservation duties
of gas and el ectric conpanies.

Every public service conpany shall, in addition to
such other duties as may be specifically inposed by this
article:

(c) Furnish instrunentalities, utilities, services,
and facilities which are safe, adequat e, j ust,
r easonabl e, economi cal , and efficient, gi ving
consideration to the conservation of natural resources
and the quality of the environnent.

Article 78, Section 75(a) provides:

8§ 75. Expiration, abandonnent or discontinuance of
franchi se.

(a) Conmm ssion may require continuance of service;
consent of Commi ssion to discontinuance required. - The
Commi ssion may require the continuance of any service
rendered to the public by any public service conpany
under any franchise, right, or permt, after its
expiration date, if any; and no service under a
franchise, right or permt shall be discontinued or
abandoned wi thout the consent of the Conmm ssion, which
shall be granted if the Conm ssion finds that the present
or future public convenience and necessity permts such
di sconti nuance or abandonnent. Denial of such consent
shal | not preclude subsequent reapplications whenever the
public service conpany thinks them warranted.

COVAR 20. 50. 02. 03 provi des:
Title 20
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Moving from the general to the specific, BGE alludes to the
evidence with regard to the Fall 1994 power crisis at the existing
16. 6 negawatt lIvy H |l substation, the future energy needs of the
vy HIIl service area (as originally defined and as proposed to be
augnented) as forecasted by its experts, and the civil and
el ectrical engineering testinony of other of its experts wth
regard to why the proposed equi pnent for the enlarged substation,
based on both national code standards and specific electrical/civil
engi neering requirenents, needed to be massed in the fashion
proposed. Moreover, BGE asserted that the needed expansion could
not be accommodated on any one of the 3 tracts and still neet the
ot line setback requirenents in any event. Collaterally, and of
no direct bearing on fulfillnment of this criterion for the grant of
a variance, the massing of the new equi pnment enabled BGE to screen

nore effectively the facility fromthe surroundi ng properties. 3

PUBLI C SERVI CE COW SSI ON
Subtitle 50 SERVI CE SUPPLI ED BY ELECTRI C COVPANY

Chapter 02 Engi neering

* * * * *

.03 Adequacy of Supply.

The generating capacity of the wutility' s plant,
suppl emented by the electric power regularly available
fromother sources, shall be sufficiently large to neet
all normal demands for service and provide a reasonable
reserve for emnergencies.

3BCGE nounts an additional argunent as to why the evidence al so
supports a finding that special circunstances of the land (as
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As to the practical difficulty® prong of the criteria for
grant of a variance, BGE essentially repeats references to the
evidence itemzed in this opinion, supra, to denonstrate why strict
adherence to internal lot line setbacks would harmits ability to
meet its general |egal mandate and the denonstrated present and
future needs of the Ivy H Il service area, and would in fact
inpair, if not prevent, its ability to screen the needed
i nprovenents fromviews fromsurrounding properties. Highlighting
its reasoning, BCGE argues that the

ot lines between the adjoining [BGE] tracts
are essentially uninportant except in terns of

their legal effect because the purpose of a
setback requirenent is to protect neighboring

property owners from encroachnent. Because
BCE is its own “neighbor” with respect to
these interior lot [Iines, t hough, this
requi renent IS irrel evant under t he
ci rcunst ances. Requiring BGE to strictly

conply with the setback requirenents woul d not
serve the purposes behind the ordi nance as BGE
does not need to be protected fromitself.

opposed to the structures) of Tracts A B, and C satisfied the
first criterion of BCZR §8 307.1. This argunment is prem sed on the
| ocations of existing tree cover on the periphery of the assenbl ed
tracts, the cleared areas to the interior, the convergence of the
internal lot lines relative to the treed and cl eared areas, and the
best siting of the expanded facility in light of those factors.
We shall not analyze this aspect of BGE s argunent for at

| east two reasons: (1) the Board's decision was in no way
explained as relying on this evidence; and (2) even were it gernmne
to this appeal, it would fail to carry the day of its own wei ght

because no expl anation was gi ven why the characteristics of BGE s
land were “peculiar” with regard to other properties in the
nei ghbor hood, ot her than comon owner shi p.

3In light of its conclusion that BGE satisfactorily
denmonstrated practical difficulty, the Board expressly declined to
reach the alternative “unreasonabl e hardship” criterion
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Therefore, as M. Gavrelis testified, allowing BGE to build
across these lot lines, when the practical effect is to maxim ze
the distance to the exterior lot lines, is consistent with the
spirit and intent of Section 1A04.3.B.3. As M. Gavrelis further
testified, the zoning regulations have recognized that public
utility conpanies must be permtted to provide service to their
custoners, even in rural residential areas.

We are not unmndful of the adnonition in many Maryland

appel | ate deci sions that variances should be “granted sparingly,”

cf. Cromnell v. Ward, 102 M. App. 691, 703 (1995), and, when
granted and appell ate scrutiny sought, affirmances are “exceedi ngly
rare.” |d. at 708. The instant case, we believe, is such a “rare”
case.

BGE, albeit since 1956 and only on Tract C, has operated a
16.6 negawatt electrical transformer substation, wth attendant
overhead distribution/supply lines at this |ocation apparently well
before any of the hones in the Fox Ridge subdivision were even a
gleamin a devel oper’s eye. BCGE s business, supplying electrical
power, is a State regulated franchise. The need for its product
and the growth of that need are not “self-inflicted” or exclusively
within BGE's control. |If one concludes (as the Board did) for the
sake of this particular argunent that the size of the expansion of
the vy HIIl substation equipnent is “needed” (at least wthin the
broad mandate that nakes BGE responsible for providing adequate
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service), that the existing 16.6 negawatt station is inadequate to
meet present (let alone future) demand, and that Tract C (or Tracts
A or B standing alone) could not accommpdate the necessary
expansion within the dictates of reasonabl e engi neering and zoning
requi renents, the reasonableness of acquiring additional |and
adj acent to Tract C upon which to site the required new substation
becones nmanifest. These are special circunstances that are
peculiar to BCGE s assenbled properties in the context of this
nei ghborhood and the structures BCGE proposes to locate on its
property.

We can find nothing in either CGrommel |l v. Ward, 102 Md. App.

691 (1995) or North v. St. Mary's County, 99 MI. App. 502 (1994), 3¢

both heavily relied on by the neighbors, that undercuts the Board s
decision in the instant case. The Board expressly acknow edged in
its decision an awareness of G omaell (involving a building hei ght

vari ance purportedly granted under BCZR § 307.1 for a building that

%6l ndeed, North is best appreciated when one recogni zes the
i nfluence exerted by the environnmental considerations of the
State’s Chesapeake Bay Critical Area legislation and regul ations
over the application of the very strict |ocal ordinance governing
t he requested variance. See North, 99 M. App. at 513. The
property owner in North wanted to erect a gazebo in a critical area
adj acent to a creek so that he could contenplate nature in closer
proximty than he was able to fromhis house. 1d. at 505-06. The
fragility of this justification for a variance from the
environnmental | y-driven requirenent that no structures be erected
within the critical area buffer patently flew in the face of
Maryl and vari ance case law. The nere desire by a property owner to
i ndul ge such a whim though not inherently unreasonable, could not
satisfy either the uniqueness or legitimte hardship requirenents
SO as to override the presunptively prohibited aspect of that
request.
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the applicant’s contractor had al ready constructed in violation of
t he applicable requirenent), and then correctly enployed, in the

proper order, the two-step anal ysis underscored in Gomwell. 1d. at

694- 95. W are satisfied that the Board’s finding as to the
“special circunstances or conditions” existing with regard to the
structures that were the subject of the variance application were
uni que and not shared by other properties or property owners in the
ar ea. We are satisfied further that the practical difficulties
that BGE would experience if forced to conply strictly wth
internal lot Iine setback requirements within its properties, were

fairly debatable and consonant with Maryl and vari ance case | aw. 3" 38

3"The nei ghbors reliance on Gties Service Co. v. Bd. of County
Conm ssi oners, 226 Ml. 204 (1961), is msplaced also. I n that
case, Cties Service bought three undevel oped, subdivided lots, all
with street frontage (but on different streets) at an intersection.
Id. at 209. Cities Service desired to erect an autonobile

service/filling station on the lots and was able to obtain a
building permt and pour footings before the county building
i nspectors issued a stop work order. 1d. The cause for the stop

work order’s issuance inplicated the building setback requirenents.
ld. at 209-10. Confusion arose because of the “corner Ilot”

interpretation of the local ordinance’s rear line or side line
designation of the internal lot lines of the assenbled three |ots.
ld. at 211. In this interpretational norass, Cties Service

asserted that its common ownership of the Iots should influence the
interpretation to ignore essentially the internal lot |ines and
treat the three lots as a single corner lot. Id.

In rejecting Cties Service's argunent in this regard, the
Court said:

The appellant’s contention would, in short, permt
private rezoning by the purchaser of the strips of his
| and adj acent to the property of his neighbors. W think
that the inplications ... of the Zoning Odinance are
that Lot |lines shown on a duly recorded subdivision plat
retain their character as front or rear or side lines, as
t he case may be, unless and until either a new plat duly

46



I V.
Anmong the findings BCZR 8411.1 required the Board to nmake in
order to grant any public utility use permtted only by specia

exception is:

approved by public authority, Parks and Planning, 1is
filed, or until the Ordinance is anended so as to change
the definitions of such lines.

Id. at 213.

In the instant appeal, BGE (unlike Cties Service) does not
argue that its common ownership of Tracts A B, and C shoul d have
the legal effect of obliterating the internal lot Iines. |nstead,
BGE poured its energies into seeking affirmative relief fromthe
arguabl e | egal effect of the internal lot |ines.

Further, in Gties Service, the variance applicant appears to
have premsed its justification for a variance, under whatever the
| ocal ordinance requirenent was at the tinme (the relevant text of
t he ordi nance was not reproduced in the opinion), on the hardship
it would suffer if its aborted construction were not allowed to

proceed. 1d. at 213-14. Cities Service's notive for desiring to
establish the station was purely a voluntary, nercantile one. |d.
at 213-14. In the instant case, BGE s “need” evidence is cl oaked

in the garment of a general public mandate, presumably inplicating
retention of its franchise to deliver an essential public service
utility. Also, hardship in no way forned a basis for the Board' s
deci si on.

Finally, the opinion in Cties Service, rather than engaging
in an informative or detailed exposition of Maryl and variance | aw,
held that, with regard to the denial of Cities Service s variance
request based on hardship, the Board of Zoning Appeals for Prince
George’s County did not deprive Cities Service of its property
wi t hout due process of law. 1d. No such constitutional fight has
been picked in the case before us now.

%The nei ghbors, for the first tinme on appeal, raise in their
reply brief an additional argunment that the Board’s witten
decision as to the variance was deficient in setting forth the
detailed facts upon which it relied to nmake the other required
findings necessary under BCZR 8§ 307.1. W do not consider that
argunent as properly before us. See Fearnow v. C&P Tel ephone Co.,
342 Md. 363, 383-84 (1996); Ritchie v. Donnelly, 324 Md. 344, 375
(1991); Mayor & Gty Council v. New Pulaski Co., 112 M. App. 218,
233-34 (1996); Federal lLand Bank of Baltinore, Inc. v. Esham 43
Md. App. 446, 459-61 (1979).

a7



Section 411 —PUBLI C UTILITY USES

For public utility uses permtted only by
Speci al Exceptions in addition to the
provisions of Section 502, the followng
regul ations shall apply.

411.1 —The use nust be needed for the proper
rendition of the public utility's service and
the location thereof shall not seriously
inpair the use of neighboring property.

Wth regard to this required finding, we repeat again what the
Board’s witten decision stated:

The first issue to be decided by this
Board, therefore, is the question of need
pursuant to Section 411 of the BCZR regarding
distribution of electric power. Petitioner
brought evidence and testinony by an expert in
forecasting electric demand, James F. Ryan.
Protestants offered the testinony of Ronald P.
Hanl ey, an enpl oyee for a waste col |l ection and
recycling conpany, and one who had three
courses in statistics at Pennsylvania State
University, and who prepared various graphs
whi ch wer e i nt roduced into evi dence.
According to the testinony of Charles S
Tayl or, an engi neer and expert in the area of
el ectric system planning, the BGE franchise
with the Public Services Comm ssion in the
State of Maryland is required to supply power

at all times and satisfy all denmands. I n
short, the obligation of the Petitioner is to
serve the demand at peak periods. The

Protestants allege that the peak denmand
experience on one day in the winter of 1994
was, admttedly by the Petitioner’s witness, a
one-tinme occurrence; however, that one-tine
occurrence established the new demand.

It was wel | -established during the course
of evidence and testinony that existing
demand, prior to the single-day occurrence in
1994, is not nmet by the existing substation
capacity; therefore, need for enlargenent of
the substation given current demand is
justified. As indicated by Petitioner’s
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BGE' s

experts, future demand is forecasted and is
the basis for establishing future demand in
designing facilities such as the Ivy Hill
Subst ati on. The analysis of the need
conparison versus capacity presented by
Protestants’ witness, M. Hanley, points to a
future need for increased capacity fromthis
subst ati on. Protestants would have the
petitioner increase the ~capacity of the
substation in increnents which stay just ahead
of denmand. The Board notes that such
alteration of t he subst ati on pl aces
unreasonable engineering constraints and
unnecessary additional cost to the ultimte
devel opnent of this site. Such costs would be
unnecessarily borne by all electric consuners
for the benefit of those in the surroundi ng

communi ty. The Public Services Comm ssion
dictates that BGE nust provide sufficient
power to exceed denand. Petitioner has

obviously net its burden of proof to Section
411 as buttressed by the evidence presented by
Protestants in their graphic analysis of need
versus capacity.

The Protestants further allege that the
vy Hill Substation should not be used to
supply power to areas outside of their own
| ocal e. Again, BGE was able to denonstrate
that, because of its requirenent to provide

power, it was forced into the position of
swi tching power distribution anay fromthe |vy
Hll Substation as a result of the peak

demands in 1994, creating a simlar condition
at the nearby Delight Substation in Om ngs
MIls, an area growing even faster than the
area surrounding lvy Hll.

The Board therefore finds as a fact that
not only has need been denonstrated but that
in further review ng the requirenents of 502.1
the health, safety and welfare of the general
public is suspect when required power is not
delivered to the homes served by the
substati ons as nandat ed.

need to upgrade their equipnent and its
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appropriately.” Ascertaining nore precisely where the neighbors
contend BGE' s proposal crossed the line into inappropriateness,
based on the evidence, is sonmewhat difficult. As we conprehend it,
however, that |ine seens to be the difference between BCE s Phase
| expansion (from 16.6 to 32 negawatts) and its Phase |l proposal
(from 32 to 64 negawatts). We infer this distinction from that
portion of the neighbors’ brief, introducing the above quoted
passage, where it is asserted that wunder the nost generous
interpretation of the testinony of BGE s expert electrical needs
forecaster, Janes Ryan, the existing (using the winter of 1994 peak
| oad on one day of 20.1 negawatts) and projected future demands for
service in the existing Ivy HIIl substation service area (excluding
the Hickory H Il addition) through the year 2015 (nultiplying M.
Ryan’s assunmed per household fractional negawatt usage by the
annual housing growm h rates obtained fromlocal government sources)
require only 29.9 negawatts of capacity. Hence, the Phase |
expansi on arguably woul d accommbdat e addi ti onal devel opnent through
t he year 2018 using simlar straight line projections. Even adding
Hickory Hill’s existing seven hundred or so dwelling units, plus
the gromh assunption of approximately ten hones per year, the
nei ghbors contend, does not justify approval at this tinme of Phase
I1’s doubling of the proposed expansion. From this concl usion

t hey appear to hint at BGE's true notive, which they inmagine to be
that BCE intends to provide service to undi scl osed areas beyond the
vy H Il and Hi ckory H Il service areas.
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Wi | e the nei ghbors’ skepticismis not unfounded totally,? the
Board was persuaded that 64 negawatts of capacity was “needed for
the proper rendition of the public utility' s service.” Al t hough
BCE s evidence justifying approval now of Phase Il may have been as
thin as workhouse gruel (even supplenented “with an onion tw ce a
week and half a roll on Sundays”),?* it was nourishing enough to
support the Board' s decision.* The evidence al so conports wth our
under st andi ng of the neaning of “need” in this context.

The judicial gloss given to the definition of the “need”
requi renment in Maryland special exception |lore has been that it
means “expedi ent, reasonably conveni ent and useful to the public.”

Neuman v. City of Baltinmore, 251 M. 91, 99 (1968) (citations

omtted); accord Lucky Stores v. Board of Appeals, 270 M. 513,

527-28 (1973) (citing Neunman). “Need” does not nean absolute
necessity. ld. The termis elastic and relative, infusing the
designated |ocal governnent decision-naker with a degree of

di scretion, not unfettered or to be arbitrarily exercised, in

39l ndeed, though undoubtedly of scant consolation to the
nei ghbors, were we free to substitute our judgnent for that of the
Board, we may have been unpersuaded on the sane evidence that Phase
Il was “needed” at this tinme or at a reasonably ascertai nabl e date.

40See Charles Dickens, Qiver Twist, chp. Il (1837).

“As we understand the conversion table for such matters, ten
gossaners of evidence equals a scintilla, and nore than a scintilla
is required to achieve the critical nmass of substantial evidence.
See Turner v. Hammond, 270 Md. 41, 60 (1973). The evi dence before
the Board in support of the need for Phase Il approval, in our
di sci plined appell ate judgnment, had the probative wei ght of el even
gossarmers.
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interpreting and applying the facts of each case to this
requirenent. 1d.

W t hout question, BGE adduced substantial evidence to support
the Board s approval of the Phase | expansion. The need for that
expansion within a relatively near term horizon, whether it be
BCGE s 2001- 2005 or the neighbors’ 2015-2018, was properly for the
Board, both in mathematical and in legal terns, to sort out as it
di d.

As to the Phase |l expansion, the Board appears to have
considered how often it would be reasonable to require BCE to
shl ep*? speci al exception applications back and forth for expansions
of this electrical transfornmer facility. W viewit as essentially
an admnistrative judgnment call as to the relative maturity or
prematurity of the applicant’s request. The applicant’s inplied
willingness to commt to the capital expenditures necessary to
effectuate its request, if approved, is a factor to be considered.
The effect on the rate payers is also a consideration. The ability
of a public utility to plan concretely for the future, but to also
have the flexibility to respond quickly to unforeseen demands or
energencies, |ikew se may be, and was, considered in the equation.

For the Board to view BGE' s evidence as to Phase |1, although of

“2Though nore often thought of as a Yiddish termby way of the
Cerman “shl eppen,” “shlep” has been enployed in sonme Maryl and
jurisdictions, according to your author’s know edge, also as a
zoning termof art neaning “to proceed nore slowy, tediously, or
awkwardly in obtaining zoning approvals.”
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much | ess definiteness than the Phase | evidence, through the prism
of BGE s sonewhat open-ended |egal obligation to provide adequate
electric service, even under energency circunstances, was not
arbitrary or capricious.*
V.

Based on the evidence before the Board relative to the effect
of the BCGE proposal on the value of surrounding properties, the
Board found, in pertinent part:

Much of the five days of testinony surrounded
the requirenents of Section 502.1. The first
test under 502.1 is that the proposed use for
whi ch the special exception is required wll
not be detrinental to the health, safety or
general welfare of the locality involved...

* * * * *

Pursuant to the issue of general welfare
under this subsection, the Protestants allege
that property values wll be negatively
inpacted on the expansion of the proposed
subst ati on. The Board finds as a fact that
the Ivy H Il Substation has existed since
1958; the Board also finds as a fact that al
property owners prior to the purchase of their
properties were apprised of the ownership of
Tract A and the ultimate disposition of that
property being wth BCGE, and that any effect
on property values in relation to the
exi stence of the substation were already felt
in t he pur chase of their respective

“Even were the evidence in rebuttal to BGE s evidence properly
wei ghable by us (it was for the Board to do, and it did), M.
Hanl ey’'s adroit regurgitation of and spin on BGE s nunbers was
nonet hel ess worthy of the skepticismexpressed by the Board. M.
Hanley had no training or experience in electrical needs
forecasting and consequently his extrapolations mght not have
inspired the same confidence in the Board’'s mnds as did BGE s
experts.
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properties. Furthernore, as indicated above,
the health, safety and general welfare of
other localities served by the Ivy Hl
Subst ation continues to be suspect so |ong as
the substation sits unaltered, as nost hones
in the area served by the lvy Hi |l Substation
rely on uninterrupted transm ssion of electric
power as the sole source of energy for the
heati ng of their hones.

As we recounted earlier, the neighbors filed* a notion to
alter or anmend judgnent, under Rule 2-534, asking the circuit court
either to receive additional evidence and anend/reverse its 24
Decenber 1996 witten nmenorandum and order based thereon or remnmand
the matter to the Board so that the Board inpliedly may receive and
consi der the additional evidence. The additional evidence referred
to in the notion and appended to it (together with affidavits of
the affected neighbors) consisted of revised real property tax
val uations of certain of the neighbors’ properties received in |ate
August and Septenber of 1996 from the State Departnent of
Assessnents and Taxation (SDAT). The potential relevance of the
proffered additional evidence was patent. Each notice included a
statement that the valuations had been revised downward from

earlier proposed valuations received in Decenber 1995, and were

premsed in sonme part on the “proximty to Baltinore Gas and

44According to the conplete docket entries (“case history”)
i ncluded as an appendix to BGE's brief, this notion was not filed
(docketed) in the circuit court until 8 January 1997, although it
was received apparently by the clerk’s office on 3 January 1997.
We note that the neighbors’ appeal of the court’s 24 Decenber 1996
witten opinion and order (docketed on 30 Decenber 1996) was
received and docketed on 6 January 1997. As the parties nake
not hi ng of this sequence, neither shall we.
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El ectric substation.” The court denied the notion, wthout
el aboration, by witten order of 3 February 1997.
W review the court’s action on an abuse of discretion

standard. Blitz v. Beth |Isaac, 115 Mi. App. 460, 469 n.4, cert.

granted, 347 M. 155 (1997). Appel l ate courts define the term
“abuse of discretion” in many different ways:

[ Abuse of discretion] has been said to occur
“where no reasonable person would take the
vi ew adopted by the [trial] court,” or when
the court acts “wthout reference to any
guiding rules or principles.” It has also
been said to exist when the ruling under
consideration “appears to have been made on
unt enabl e grounds,” when the ruling is
“clearly against the logic and effect of facts
and inferences before the court,” when the
ruling is “clearly untenable, unfairly
depriving a litigant of a substantial right
and denying a just result,” when the ruling is
“violative of fact and logic,” or when it
constitutes an “untenable judicial act that
defies reason and works an injustice.”

North v. North, 102 Md. App. 1, 13-14 (1994) (citations omtted).

This Court has noted that “[t]here is a certain commonality in al
of these definitions, to the extent that they express the notion
that a ruling reviewed under an abuse of discretion standard w ||
not be reversed sinply because the appellate court would not have
made the same ruling.” 1d. at 14.

W nust evaluate the circuit court action “from the

standpoint of the soundness of the exercise of discretion.’”

Thodos v. Bland, 75 Md. App. 700, 712 (1988) (quoting Ogburn v.
State, 71 Md. App. 496, 509 (1987)). This neans that
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when the consequences of a particul ar exercise
of discretion are clear, i.e., one result is
clearly unjust and the other, clearly not, the
limts of the exercise of discretion are
narr ow. On the other hand, when the
consequences are not so clear, i.e., no result
is clearly just or unjust, the limts of the
exercise of discretion are considerably
broader. Indeed, in the latter situation, we
will not find an abuse of discretion whichever
way the trial court may choose to exercise
di scretion.
Id. at 712 (citing Qgburn, 71 Ml. App. at 510). Wth this standard

of reviewin mnd, we turn to the matter at hand.

Vi ewi ng the continuumthat was the process of this litigation,
we note that, although the affected nei ghbors received the rel evant
revised notices of valuation in all but one of the instances on or
about 24 August 1996 (the exception being the Follos who received
their notice on 27 Septenber 1996), the existence or content of the
revised notices was not brought to the court’s attention until
after the court had filed on 30 Decenber 1996 its witten
menor andum opi nion and order on the nerits. As the neighbors
observed in their revisory notion, these revised notices arrived
after the <circuit <court held oral argunment on the nerits
(apparently oral argunent took place on 20 July 1995, although that
fact is not apparent fromthe joint record extract filed with this

Court).“ Yet, the neighbors’ notion nmade no effort to explain why

45To say that this matter has had a convoluted and tortured
history in the circuit court would not be an exaggeration. For
exanpl e, apparently the record before the Board was not transmtted
and filed in the circuit court until 30 Decenber 1996, well after



t he neighbors failed to bring the revised notices to the court’s
attention in the alnost four nonths that followed their receipt of
themprior to the court’s ruling on the nerits of the case. |If the
exi stence of the revised notices was as consequential as the
nei ghbors contended in their notion, a view they renew on appeal,
one is left to wonder what occasi oned the delay in advanci ng then?
There is no answer to this question that we can find in the joint
record extract, nor has one been offered in the neighbors’ brief.
A lack of diligence could be inferred; perhaps, even a know ng
decision to wait and see what the outcone on the nerits would
ot herwi se be and to hold the revised notices in reserve as grounds
for a possible revisory notion.

Short of bringing such an analytical exercise in inferred
bl ameworthiness to a conclusion, we detect other possible
expl anations for the court’s denial of the notion. The faces of
the revised notices explain that they pertain to “Levy Year 96-97,”
which we interpret to nmean the real property tax year comrencing 1
July 1996 and endi ng on 30 June 1997. The Decenber 1995 proposed
property valuations that were altered by the August-Septenber 1996
revised notices presumably addressed the sane |evy year. Even for

that |evy year, which followed the Board s decision to grant BGE

the parties’ required | egal nenoranda had been received on 17 July
1995. The sane date the record before the Board was filed, the
court’s 24 Decenber 1996 opinion and order was filed. Also, there
were apparently extensive settlenment conferences conducted in this
matter (unusual for a zoning case) before the court decided the
nerits.
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t he speci al exception and variance but overl apped the pendency of
this case in the circuit court, the SDAT notices* and the hearsay
suppl ementation of those notices by the neighbors affidavits
rai sed no new i ssue that had not been advanced before the Board by
the neighbors and their expert appraiser, M. Kern. To that
extent, the proffered additional evidence was cumul ative. To the
extent that the evidence arguably bolstered the neighbors’
contention of adverse effect on surrounding real property val ues as
a result of the proposed substation expansion, the evidence did not
render the neighbors’ contention irrefutably so as a matter of |aw,
thus renoving the matter fromthe realmof the fairly debatabl e.
The court did not abuse its discretion, therefore, in declining to
receive the evidence and change its decision or to renmand the case
to the Board.

JUDGVENT AFFI RVED,

COSTS TO BE PAID

ONE- FI FTH (1/5) BY

BGE AND FOUR- FI FTHS

(4/5) BY FRIENDS OF
THE RI DGE, ET AL.

46t is unclear from the SDAT nmaterials in the joint record
extract whether the State assessors’ May and Septenber 1996 site
i nvestigations of the neighborhood and the BGE properties
attributed the valuation adjustnent to the existing 16.6 negawatt
substation that had been there since 1956 (or the nobile tenporary
replacenent installed apparently sonetine after the original
transforner failed in Septenber 1995 - a matter not appearing in
the extract, but one which BGE's brief infornmed us of)) or the
prospect of the expanded facility. The neighbors, however, clained
in their affidavits that the revisions were caused by the latter
consi derati on.
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