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Appel  ant, Joseph Anastasi, filed a grievance contesting the
refusal of the Mntgonmery County Police Departnent (“the
Departnment”) to pronote him from sergeant to |ieutenant. The
Departnent, through Chief of Police Carol Mhrling, denied
Anastasi’s grievance, and he appeal ed to Montgonery County’s Chi ef
Adm nistrative Oficer (“CAO). After a hearing, the CAO also
deni ed Anastasi’s grievance, and he filed another appeal to the
county’s Merit System Protection Board (“Merit Board”). The Merit
Board reviewed both the record of the proceedings before the CAO
and witten argunments submtted by the parties; it then denied
Anastasi’s grievance, and he filed yet another appeal to the
Crcuit Court for Montgonmery County. After a hearing, the circuit
court affirmed the decision of the Merit Board, and Anastasi has
now appeal ed to this Court.!?

| SSUES

Anast asi raises six issues, which we rephrase:

| . Did the pronotional procedure used by the
Departnent violate certain dictates of
the Montgonery County Charter and the
Mont gonery County Code?

1. D d the mai ntenance by the Departnent of
a file of nmenbs on Anastasi violate his
rights under t he Law  Enforcenent
Oficers” Bill of Rights (“LEOBR’)?

I11. Dd the naintenance of that sanme file
vi ol ate Anastasi’s rights under

Mont gomery County Adm ni strative
Procedure 4-8?

The appellee in this case is Mntgonery County.



V. D dthe Departnent’s use of the nenos in
that file violate Mntgonery County
Per sonnel Regul ati on 23-2?
V. Was the Departnent entitled to consider
an act of dishonesty in its decision not
to pronote Anastasi?
VI. Dd the Departnment illegally pronote
Alfred Dooley to |ieutenant during the
same pronotion cycle?
FACTS
Anastasi is currently a sergeant with the Departnent. This
case involves the failure of the Departnment to pronote Anastasi to
I ieutenant during a pronotional cycle that lasted from 1993 to
1995.
Anastasi applied for the pronmotion in July 1993. At the tine,
t he pronotional process consisted primarily of taking a conpetitive
exam nat i on. After the scores were returned, applicants were
grouped into two separate categories —one marked “wel |l -qualified”
and anot her marked “qualified” —and then ranked, by score, within
their respective categories. Wen the ranking process was
conplete, all the nanmes were submtted to the Chief of Police, who
then used the list to fill openings for |ieutenant when they
occurred.
The Chief’s decisions on who to pronote were to be based on
the follow ng guidelines, set forth in a personnel bulletin dated

July 16, 1993:

I n maki ng pronotional decisions the Chief of
Police may consider examnation results,
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l ength of County service, tinme in rank, and
other information pertinent to the candidate’s
suitability and potential for successfu
performance in the higher rank. The Chief may
al so consider for up to a maximm of five
years: personnel evaluations, comrendati ons,
repri mands, and di sciplinary actions.
Information may be obtained by a review of
personnel files, examnation results, personal
interviews or recommendations from the
supervisors of those on the eligible Iist
The selection process mnust be consistently
conducted at each stage of consideration.

The Chief of Police nay formally delegate to

others authority to review and consider the

above listed information and, based on that

i nformati on, to recomend officers for

pronoti on. Recommendi ng of ficers nust be at

least equal in rank to the pronotiona

position. Several individuals may serve as a

recomendi ng panel . Panel s shoul d i nclude

mnorities and wonen when possi bl e.
Using these guidelines as a starting point, the Departnent devised
a pronotional procedure known as “rank order with exception.” This
meant that when openings at the rank of |ieutenant occurred, a
commttee consisting of the Departnent’s one |ieutenant col onel and
three majors would neet to discuss the highest-ranked candi date on
the two lists.?2 |If the commttee determ ned that there were no

problems with that candidate, it would signal its approval to the

2The pronotional cycle at issue in this case lasted from
Septenber 30, 1993 to Septenber 30, 1995. During that tinme, the
Departnent had two different Chiefs. C arence Edwards was Chi ef
of Police at the beginning of the cycle, and stayed in that
position until Decenber of 1994. \When he |left, he was repl aced
by Carol Mehrling, who currently serves as Chief of Police.

During Edwards’s tenure, the recomendi ng conmttee
consisted only of the Departnent’s |ieutenant col onel and three
maj ors. After Mehrling took over, the commttee consisted of the
i eutenant colonel, the three majors, and Chief Mehrling herself.
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Chi ef of Police, and the Chief would pronote that candidate. |If,
however, the commttee determned that there was a problem with
that candidate, it would warn the Chief of Police; the Chief would
t hen deci de whether to pronote that candi date.

The pronotional examtaken by Anastasi was admnistered in the
| ate summer of 1993. The categories were established on Septenber
30, 1993, and “held open” until Septenber 30, 1995. This neant
that during that two-year period, the Chief of Police was to pick
all new lieutenants fromthose categories.

Anast asi scored 96 points out of 100 on the exam which was
good enough to make him the eighth-ranked sergeant in the well-
qualified category. Thus, at the tine the categories were
established, Anastasi was in a good position to receive a
pronoti on.

In the spring of 1994, however, Anastasi’s pronotional
opportunities took a sharp downturn when he inproperly attenpted to
obtain reinbursement for a car wash, and then lied to his
supervi sors about his actions. The incident arose out of the
Department’s policy of reinbursing officers for noney they pay to
wash their official vehicles. Oficers obtain such rei nmbursenent
by submtting an expense sheet and a receipt from the carwash
Oficers may also obtain fromthe Departnent official tokens, which
are accepted in lieu of paynent by certain Montgonery County car
wash vendors. |If an officer pays by token, he is required to nmake
a note of the transaction in a | og book.
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On May 24, 1994, Anastasi, who was then working for the
Departnent’s Drug Enforcenent Unit, had his vehicle washed, and
paid by token. As such, he nade a notation of the transaction in
the | og book. Later, however, he submtted an expense sheet to his
superior, Lieutenant John King, seeking reinbursenent for the sane
car wash.

King al so went to get his vehicle washed on May 24, and al so
paid by token; and when he signed the |og book, he noticed
Anastasi’s notation. Thus, when he received the reinbursenent
request, he becane suspicious, and questioned Anastasi about it.

Anastasi told King that he had had his car washed tw ce on My
24. King apparently did not believe Anastasi, and contacted
Capt ai n Robert MKenna, the next officer in the chain of command.
McKenna tal ked to Anastasi, who offered the sanme story he rel ated
to King. After his conversation with MKenna, Anastasi wote a
letter to McKenna reiterating his story.

On May 26, 1994, however, Anastasi called both King and
McKenna and adm tted that he had only had one carwash on May 24,
and that he had |ied about the expense sheet that he submtted.
Anastasi also requested a transfer to a different assignnent.
Anastasi explained to both that he had had his cruiser washed
several nonths before w thout reinbursenent, and that he intended
the reinbursement claim submtted on May 24, 1994, to cover the
expenses of that earlier carwash. After his conversations with
King and McKenna, Anastasi wote a letter to MKenna apol ogi zi ng
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for the

carwash;

incident and reiterating the story about the
that letter provides, in relevant part:
Capt ai n McKenna:

Since | probably won’t see you until |
get back to work on Tuesday at 4:00 p.m, |
again wanted to apologize to you & John for
submtting the expense sheet and, nor e
inportantly, for lying to both you and John.

| have never been a “conpany nman” who did
everything by the book but lying to you guys
and then conmpounding matters by continuing to
lie over sonething small (despite the
overwhel m ng evi dence you shared with ne) is,
wi t hout a doubt, the npost assinine [sic] thing
| have ever done in ny 21 years here. To the
best of ny know edge, | have never given
anyone reason to question ny integrity before.
As it now stands, | have destroyed it as far
as you and John are concer ned.

Al of that aside, and wth ful
know edge that you will endorse ny request for
transfer, | would like to tell you that two
months ago (I'’msorry |I don’'t have the exact
date with nme now but it was around the m ddl e
of March) | truely [sic] did take a group of
kids on a field trip here in the County in ny
Cruiser. They really did trash it and |

really did pay to get it washed but the
attendant collected the receipt. Not havi ng
that receipt, | did not submt an expense
sheet . | did, however, renenber that, at
least in ny mnd, | was owed $8.00 .

(Enmphasis in original).

At t

earlier

he very end of May 1994, Anastasi was transferred fromthe

Drug Enforcenent Unit to the Wheaton-d ennont District.

June, MKenna phoned his direct supervisor, then-Mjor

Mehr |l ing,

In early

Car ol

to inform her of the carwash incident. Also in early

June, King sent a neno to Lieutenant Col onel Ronald Ricucci, the
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Deputy Chief of Police, informng himof the carwash incident and
recomendi ng that Anastasi’s “future performance . . . be closely
scrutinized.”

On July 21, 1994, McKenna sent a nmeno to Mehrling expressing
concern over Anastasi’s pronotional potential. The neno focuses
primarily on the carwash incident, although it also nentions other,
unrel ated problens; it reads, in full:

Ser geant Anastasi’s eligibility for
pronotion to Lieutenant should be closely
scrutinized in ny opinion because of his
unt r ut hf ul statenments to his immediate
supervisor and nyself in reference to the
previously reported situation where he
submtted a falsified voucher for $8.00.
Sergeant Anastasi also was very reluctant to
m nimze the use of overtinme where responsive
schedul i ng woul d cause the investigation to be
conpl eted during the regular work day.

| also feel Sergeant Anastasi finds it
difficult to nake operational decisions and/or
have a command of presence when supervising
tactical operations.

Lieutenant King’s confidential meno,
enpl oyee eval uations, and supervisory |og of
Sergeant Anastasi causes ne real concern as to
hi s candi dacy for a next higher rank.

A few days later, Mehrling sent a nmeno to Ricucci requesting
that then-Chief of Police Carence Edwards consider denying
Anastasi a pronotion; Mehrling s nmeno specifically referred to the
menos 1ssued by King and MKenna. The three nenbs witten by
Mehrling, MKenna, and King were kept in a file in Edwards’s

of fice. Also kept in that file were the two notes witten by



Anastasi to McKenna. Anastasi was never nade aware of the nmenos
contained in that file.

In addition to all of these nenbs, King issued a separate
“Planni ng and Performance Appraisal” of Anastasi in the aftermath
of his transfer to Weaton-Qd ennont. That evaluation was quite
critical of Anastasi’s performance in a nunber of areas, including
coordi nation  of scheduling and personnel trai ni ng, and
docunentation of the performances of subordinates. Unli ke the
ot her nenos, Anastasi was nmade aware of King's “Planning and
Per f ormance Appraisal.”

As a result of these negative recomendati ons, Edwards passed
over Anastasi for pronotion on several occasions. For his part,
Anastasi attenpted to rehabilitate hinself in the eyes of his
superior officers. On August 2, 1994, he net wth Mehrling to
explain the carwash incident, and to offer his apol ogies. On
August 10, 1994, he filed a grievance over King' s “Planning and
Per f ormance Appraisal.”

Edwards ultimately granted Anastasi’s grievance, and agreed to
destroy King’s negative evaluation on the condition that Anastasi
i nprove his performance; Edwards’s decision on the grievance
provides, in relevant part:

[ TI he performance deficiencies identified by
Lt. Ki ng are critical supervi sory
responsi bilities which nust be corrected. I
am therefore directing Lt. King to contact
grievant’s current unit commander to discuss
t he performance deficiencies identified. The

unit commander wll discuss the perfornance
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of his unit comranders,
gri evance.

and Captain Edward C arke —gave Anast asi

deficiencies identified. The unit commander
will develop a work plan to nonitor grievant’s
performance in the specific areas identified.
| f no inprovenent occurs between now and the
end of the evaluation period, Novenber, 1994,
the grievant could receive an unacceptable
eval uati on. If the grievant’s performance
does inprove and his performance is rated as
meets or exceeds requirenments, the supervisory
notes and appraisal of Lt. King wll be
dest royed.

On Novenber 15, 1994, Anastasi received an evaluation by two

as required by the Edwards decision on his

Bot h of those commanders —Li eutenant Ant hony MDonal d

concl uded that he should be considered for pronotion.

eval uation provided, in relevant part:

| am pl eased to report that the Sergeant
has perfornmed in an exenplary manner and that
| consider him to be the nost proficient
supervisor currently in the D strict and
certainly the equal of any supervisor that |
have evaluated during the past 6 years. I t
shoul d be noted that his performance has been
very consi stent and has not varied as a result
of the nmentioned work plan. The Sergeant has
denonstrated an ability to performat a |evel
above his current rank, possibly above the
rank of lieutenant. The issues raised by Lt.
King have not been observed during this 5
nmonth rating period.

| am very inpressed with all of Sgt.
Anastasi’s skills and abilities and I offer ny
hi ghest recommendation that he receive
consideration for advancenent based on his
performance in the Wheaton 3 ennont District.

Cl arke’s eval uation provided, in relevant part:

After having observed Sergeant Anastasi’s
per f or mance in sever al ar eas, I can

-0-
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unequi vocal ly state he has conducted hinself
in a nost professional manner and has exceeded
t he performance standards of his position. |
strongly believe that Sergeant Anastasi is
ready to assune the position of Lieutenant on
a full tinme basis and hope he is afforded that
opportunity.

As a result of these evaluations, King s Planning and
Performance Appraisal was destroyed, as required by Edwards’s
decision on Anastasi’s grievance. Also as a result of these
eval uations, Edwards decided that he would no |onger pass over
Anastasi for pronotion.?

Unfortunately for Anastasi, Edwards stepped down as Chief of
Police before the occurrence of another opening for |ieutenant.
Edwards was ultimately replaced by Mehrling, who decided that, as
t he new Chief of Police, she was not bound by Edwards’s decision to
consi der Anastasi for pronotion. Thus, when the next opening
occurred (in the early spring of 1995) Mehrling pronoted Sergeant
Al fred Dool ey, who was ranked | ower on the well-qualified list than

Anastasi. As a result of Dooley's pronotion, Anastasi filed the

grievance that has resulted in this appeal.

SEdwards related this decision to Ricucci, who then passed
it along to Anastasi. Ricucci related these events in his
testinmony at the hearing before the CAO
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DI SCUSSI ON
|. Validity of the Departnent’s Pronotional Procedures
Anastasi’s initial challenge is to the procedures used by the
Departnent during the relevant pronotional cycle to choose
candi dates for elevation to |ieutenant. Specifically, he
chal | enges the guidelines issued in the personnel bulletin of July
16, 1993, which (again) read as foll ows:

I n maki ng pronotional decisions the Chief of
Police may consider examnation results,
l ength of County service, tinme in rank, and
other information pertinent to the candidate’s
suitability and potential for successfu
performance in the higher rank. The Chief may
al so consider for up to a maxinmm of five
years: personnel evaluations, comrendations,
repri mands, and di sci plinary actions.
Information may be obtained by a review of
personnel files, examnation results, personal
interviews or recommendations from the
supervisors of those on the eligible I|ist
The selection process mnust be consistently
conducted at each stage of consideration.

The Chief of Police nmay formally delegate to
others authority to review and consider the
above listed information and, based on that
i nformation, to recomend officers for
pronoti on. Recommendi ng of ficers nust be at
least equal in rank to the pronotiona
position. Several individuals may serve as a
recommendi ng panel. Panel s shoul d i nclude
mnorities and wonen when possi bl e.

According to Anastasi, these guidelines violate his rights under
t he Montgonery County Charter and the Montgonery County Code.
Anastasi’s argunent is based on 8§ 401 of the Montgonery County

Charter and 88 33-5(a) and 33-5(b)(2) and (6) of the Montgonery
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County Code. Section 401 of the Montgonery County Charter reads,
in relevant part:

The council shall prescribe by law a nerit
system for all officers and enpl oyees of the
county governnment . . . The nerit system shal
provide the means to recruit, select, devel op,
and maintain an effective, non-partisan, and
responsive work force with personnel actions
based on denonstrated nerit and fitness.

Sections 33-5(a) and 33-5(b)(2) and (6) of the Mntgonery County
Code, in turn, read as follows:

(a) Statenent of legislative intent. It is
the legislative intent of the county counci
that this article foster excellence in the
public service; high individual conpetence
anong enpl oyees; recognition that respect for
the enployee as an individual is first
required for achieving such excellence and
conpetence; and harnonious and efficient
operation within the various conponents of
county governnent.

(b) Merit systemprinciples. The nmerit system
established by this chapter enconpasses the
foll ow ng principles:

* * *

(2) The recruitnment, selection and
advancenent of nerit system enpl oyees shall be
on the basis of their relative abilities,
knowl edge and skills, including the full and
open consideration of qualified applicants for
initial appointnent;

* * *

(6) Al applicants to and enpl oyees of
the county nerit systemshall be assured fair
t reat ment wi t hout regard to politica
affiliation or other nonnerit factors in all
aspects of personnel adm nistration.
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According to Anastasi, these provisions afford himthe right
to a pronotional process in which all candidates are considered
openly, equally, and according to relevant (i.e., nerit-based)
criteria, and in which no candidate is able to benefit from
favoritismor cronyism Anastasi argues further that the procedure
outlined in the July 16, 1993 personnel bulletin violated his
rights to equal, open and rational consideration under the
Mont gonery County Charter and the Montgonmery County Code because it
failed to establish any kind of pronotional system which
saf eguarded those rights. Instead, argues Anastasi, the procedure
outlined in the personnel bulletin allowed the Chief of Police to
exercise discretion in a way that ignored such rights. To support
his position, Anastasi cites Montgonery County v. Anastasi, 77 M.
App. 126 (1988) (hereinafter Anastasi 1)% in which this Court held
that the provisions of the Mntgonmery County Charter and the
Mont gonmery County Code cited above nmandate pronotional procedures
whi ch guarantee open, equal, and rational consideration of all
candi dates. [Id. at 135-36.

If, in fact, the Departnent had sinply relied upon the
procedures outlined in the July 16, 1993 personnel bulletin, we
would be inclined to agree with Anastasi. Those procedures are

very simlar to the procedure outlined in fornmer Mntgonery County

“ln Anastasi |, Anastasi and sixteen other nenbers of the
Departnent successfully chall enged the procedures used by the
Departnment in an earlier pronotional cycle.
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Personnel Regulation 5.6, which provided, in relevant part, that
when maki ng pronoti onal decisions, the Chief of Police was “free to
choose any individual from the highest rating category based on
that person’s overall rating, character, know edge, skill, ability
and physical fitness for the job as well as possible future
advancenent.”® In Anastasi |, this Court specifically disapproved
of the use of Regulation 5.6 standing alone. W held that in [ight
of the requirenments of the Mntgonery County Charter and the
Mont gonery County Code, the Chief of Police, “in considering each
of the factors enunerated in [Regulation] 5.6 . . . nust proceed by
sonme system which ensures: fairness; rational, infornmed decision
meki ng; and conpliance with the other mandates of both the Charter
and Code.” Id. at 136 (enphasis in original).

The problem wth such an argunent, however, is that in this
case (unlike in Anastasi |), the Departnment did not sinply rely on

t he general guidelines in the personnel regulations and bulletins.®

SIn the aftermath of Anastasi |, the Montgonery County
Per sonnel Regul ati ons were reorgani zed. Thus, Regulation 5.6 is
now Regul ation 6-3. It also was anended, and now sinply reads,
in relevant part, that an appointing authority “is free to choose
any individual fromthe highest rating category.”

6At this point, we should nake clear the hierarchy of
personnel |aws and regul ations in Mntgonery County.

At the top are the Montgonery County Charter and the
Mont gonmery County Code. Next are the Mntgonery County Personne
Regul ations, which are passed pursuant to, and read in |ight of,
the Charter and the Code. Next, there are the personnel
bull etins, which are apparently neant to suppl enent the
regul ati ons.

In addition to all of these |aws and regul ations, there is

(continued. . .)
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Instead, it actually took an additional step, and fornulated a
pronotional procedure known as “rank order with exception.” Under
t hat procedure, when an opening occurred, a commttee consisting of
the Departnent’s |lieutenant colonel and three majors would neet to
di scuss the highest-ranked candidate on the two lists.” [If they
had no problem with the candidate, he or she would be pronoted.
| f, however, the commttee discovered a problemw th the candi dat e,
t he probl emwoul d be brought to the Chief’s attention, and he woul d
make the decision whether to pronote or pass over that candi date.
In Iight of the procedure actually used by the Departnent, the
i ssue here is not whether the procedure outlined in the July 16,
1993 personnel bulletin violated Anastasi’s rights under the
Mont gonery County Charter and the Montgonmery County Code. Rather
it is whether the procedure actually used by the Departnent —the
“rank order with exception” procedure —violated Anastasi’s rights
under the Montgonery County Charter and the Montgonmery County Code.
W believe that the “rank order with exception” procedure used
by the Departnent conplied with the dictates of the Mntgonery

County Charter and the Montgonery County Code. The fact that

5C...continued)
anot her set, known as Adm nistrative Procedures, which hel ps
govern the personnel system These regul ati ons, passed pursuant
to 8 2A-16 of the Montgonmery County Code, supplenent all of the
ot her applicable sets of |aws and regulations. As we shall see
below (in 8 Il of this opinion), Adm nistrative Procedures play
an inportant role in the disposition of this case.

‘As not ed above, after Mehrling becane Chief of Police, she
al so woul d attend these neetings.
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pronotions were made primarily by rank order, and the fact that
problens with each candidate were discussed and analyzed by a
commttee of high-ranking officers (rather than just one or two)
were sufficient to assure that each candidate was considered
equal ly and according to relevant, rational criteria. |In this way,
this case differs substantially from Anastasi |. There, where the
only procedure used by the Departnment was the one outlined in then-
Mont gonery County Personnel Regulation 5.6, the pronotional process
was found by the Merit Board to be casual and unrecorded; and, in
the words of this Court, it had the deficiency “of appearing to
grant favoritism to those few individuals who were personally
famliar with the decision makers . . . .7 1d. at 135. It was for
that reason that this Court held that sinply following the criteria
in then-Regulation 5.6 was inproper, and that a system which
ensured open, equal, and rational consideration of each candi date
was required. Here, by contrast, the Departnment did inplenent such
a system and did not sinply rely on the personnel regulations and
t he personnel bulletin. Thus, unlike the situation in Anastasi I,
there was no finding by the Merit Board of a casual, unrecorded
process, and there was, in our judgnent, no danger of cronyism
favoritism or any other kind of unequal treatnent of candi dates.

To conclude, we agree with Anastasi that the procedure
outlined in the July 16, 1993 personnel bulletin invited violations
of the Montgonery County Charter and the Mntgonery County Code.
Nevert hel ess, because the Departnent devel oped and adhered to a
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separate procedure where candidates were pronoted, with l[imted
exceptions, according to rank order on the eligible lists, the
dictates of the Montgonery County Charter and the Mntgonery County
Code were adhered to, and Anastasi’s rights were not viol at ed.

1. Alleged Violation of the LEOBR

Again, in the nonths that followed the carwash incident, two
of Anastasi’s direct supervisors —King and Mehrling —sent nenos
to the Deputy Chief of Police expressing reservations about
Anastasi’s candi dacy for pronotion to |ieutenant. Al so during that
time, another of Anastasi’s supervisors —MKenna —sent Mehrling
a meno which was also quite critical of Anastasi. These nenos were
kept in a file, separate from Anastasi’s personnel file, in then-
Chief Edwards’s office; and Anastasi was not nmade aware of the
menos.

Because the nenos were not revealed to Anastasi at the tine he
was being considered for pronotion, Anastasi argues that his rights
under the Law Enforcenent O ficers’ Bill of Rights (“LEOBR’) were
violated. Specifically, Anastasi alleges a violation of Ml. Code
(1996 Repl. Vol.), Art. 27, 8 728(b)(12)(i), which provides:

(b) Procedure to be followed at
i nterrogation or i nvestigation; record;
representation by counsel ; statute or
regul ation abridging right to sue; insertion
of adverse material into officer’s file; chief
under investigation; polygraph exam nation. —
Whenever a |law enforcenent officer is under
i nvestigation or subjected to interrogation by

a | aw enforcenent agency, for any reason which
could lead to disciplinary action, denotion or
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dism ssal, the investigation or interrogation
shal | be conducted wunder the follow ng
condi ti ons:

* * *

(12)(I') A law enforcenent agency may not
insert any adverse material into any file of
the officer, except the file of the interna
investigation or the intelligence division,
unless the officer has an opportunity to
review, sign, receive a copy of, and conment
in witing upon the adverse material, unless
the officer waives these rights.

Anastasi’s argunent fails because the rights enbodied in §
728(b)(12)(1) only attach, as the prelimnary part of subsection
(b) makes clear, when “a |aw enforcenent officer is under
i nvestigation or subjected to interrogation by a |aw enforcenent
agency . . .” This point has been recogni zed nunmerous tines by
both this Court and the Court of Appeals. See Liebe v. Police
Department of Annapolis, 57 Md. App. 317, 323 (1984) (Tracking of
police officer’s use of sick | eave was not an “investigation” which
triggers procedural protections of 8 728 of Article 27). C. M ner
v. Novotny, 304 Md. 164, 173 (1985) (“The LEOBR . . . [is] designed
to provide a | awenforcenent officer covered by the statute with
substantial procedural safeguards during any inquiry into his
conduct.”); D Gazia v. County Executive for Mntgonmery County, 288
Md. 437, 452 (1980) (“The legislative schene of the LEOBR is sinply
this: Any |law enforcenent officer covered by the Act is entitled

toits protections during any inquiry into his conduct which could

lead to the inposition of a disciplinary sanction.”). In this
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case, there was clearly no such “investigation;” rather, the nmenos
at issue were generated as part of a pronotional process, for the
pur pose of warning the Departnment’s senior officers that Anastasi
shoul d not be elevated to |lieutenant. Accordingly, there was no
vi ol ation of Anastasi’s rights under the LEOBR
1. Alleged Violation of Adm nistrative Procedure

Anastasi also argues that his inability to respond to the

menos in that file violated his rights under 8 3.5 of Mntgonery

County Adm nistrative Procedure 4-8, which provides, in relevant

part:
No i nformation shall be placed in an enpl oyee
personnel record unless the enpl oyee receives
a copy of the information and is provided an
opportunity to submt a rebuttal, if desired,
to be included in the file.

W agree.

Adm ni strative Procedures in Mntgonery County help govern
(along with applicable portions of the Montgonery County Charter,
t he Montgonery County Code, county regul ations and bulletins, and
executive orders) the internal nmanagenent of Mntgonmery County
agenci es and departnents. See Montgomery County Code § 2A-13
(1997) (defining “Adm nistrative Procedure” as “a witten directive
concerning the internal managenent of one or nore than one county
agency or departnent.”). Thus, to the extent that Admnistrative
Procedures apply to a particular county agency or departnent, and
to the extent that they have the force and effect of law, and are
not sinply interpretive rules, policy statenents, or other, |esser,
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rul es of agency organi zation, procedure or practice, that agency or
departnent, wunder the well-known Accardi doctrine, nust follow
them and if the agency or departnment fails to follow such
Adm ni strative Procedures when taking an action, then the agency’s
action is invalid. See Board of School Comm ssioners v. Janes, 96
Md. App. 401, 421-22, cert. denied, 332 MiI. 381-82 (1993) (citing
United States ex rel. Accardi v. Shaughnessy, 347 U.S. 260, 268
(1954)).¢8

I n determ ni ng whet her an agency rule has sufficient force and
effect to trigger an application of the Accardi doctrine, Mryland
courts generally ook to see whether it “affects individual rights
and obligations,” See Janes, 96 M. App. at 422 (quoting Peter
Raven- Hansen, Regul atory Estoppel: Wen Agencies Break Their Own
“Laws”, 64 Tex. L. Rev. 1, 16 (1985)), or whether it confers
“Inportant procedural benefits wupon individuals.” Board of
Education of Anne Arundel County v. Barbano, 45 M. App. 27, 41
(1980). See also Chrysler Corporation v. Brown, 441 U. S. 281, 302
(1979) (a “characteristic inherent” in a legislative-style rule is

that it affects “individual rights and obligations’”) (quoting

8As the Janes Court nmade clear, even if an agency rul e does
not have the force and effect of law (that is, even if it is
sinply interpretive, a statenent of policy, or any other, |esser,
rul e of agency organi zation, procedure, or practice), a violation
of that rule wll still invalidate an agency’s action if the
conpl ai nant can show that he was substantially prejudiced by the
violation. However, given that Adm nistrative Procedure 4-8 does
have the force and effect of |aw (See discussion, infra),
Anast asi does not have to make such a show ng.
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Morton v. Ruiz, 415 U. S. 199, 235 (1974)). The agency rule at
issue here — Admnistrative Procedure 4-8 — is actually an
extensi ve schene of regul ati ons whose purpose is “[t]o establish a
procedure for review of enpl oyee personnel records, and to identify
all organi zations of the County Governnment which maintain personal
i nformation concer ni ng enpl oyees.” Mont gonery County
Adm ni strative Procedure 4-8, 8 1.0. To that end, Adm nistrative
Procedure 4-8 sets a series of strict constraints on the contents
of , and access to, files on county enployees. For exanple, 8 3.6
of Adm nistrative Procedure 4-8 delineates all those who may have
access to an enpl oyee’s personnel record; it reads:

To preserve confidentiality and protect the

privacy of enployees, access to an enpl oyee’s

personnel records shall be restricted to the

fol | ow ng:

A Enmpl oyee who is the subject of the file
or authorized representative.

B. Enpl oyee’ s supervi sor. (Need to know
basi s)

C. Appointing authority considering an
enpl oyee for appointnent, pronotion or
transfer after the enployee has been

interviewed and rated. (Need to know
basi s)
D. Personnel Director or designee. (Need to

know basi s)

E. Menmber or Merit System Protection Board
or designee. (Need to know basis)

F. County Attorney or designee. (Need to

know basis; i.e. when enployee is in
[itigation against the County, e.g. Merit
System Protection Boar d, Wor knmen’ s
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Conpensat i on, Disability, Retirement,
etc.)

G Chief Admnistrative Oficer or designee.
(Need to know basi s)
Simlarly, 8 4.0 outlines the permssible contents of an enpl oyee’s
personnel record; it reads:

The contents of an enployee’s officia
personnel file shall be imted to:

A Applications for enploynent or pronotion
whi ch resul ted in appoi nt nent or
pronoti on.

B. Enpl oyment hi story, including personne

action docunents affecting appointnent,
pronotion, transfer, salary change, etc.

C. Copy of commendati ons.

D. Enpl oyee energency i nformation.

E. Payrol | w thhol di ng docunents.

F. | nsurance and retirenment records.

G Education and training records.

H. Per formance evaluations —limted to | ast
five years only.
Leave records — limted to last five
years only.

J. Results  of tests and exam nations

successfully conpleted —limted to two
years fromdate of test or exam nation

K. Copy of disciplinary actions.

L. Copy of reprimands —limted to two years
only.

Fromthese |imted exanples (Adm nistrative Procedure 4-8 is

too long to be reproduced fully in this opinion), it should be
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clear that Admnistrative Procedure 4-8 significantly affects
i ndividual rights and obligations, and confers inportant procedural
benefits upon enpl oyees of Montgonery County. Thus, it should be
clear that the dictates of Adm nistrative Procedure 4-8 have the
force and effect of law, and that any violations of its provisions
trigger an application of the Accardi doctrine.

The question thus becones whether the Departnent violated 8
3.5 of Admnistrative Procedure 4-8 when it maintained, during the
rel evant pronotional cycle, a file containing, inter alia, three
menos — one witten by King, one witten by MKenna, and one
witten by Mehrling — adverse to Anastasi, and did not either
notify Anastasi of the existence of those nenos, or allow himto
respond to them in witing. Again, 8 3.5 of Admnistrative
Procedure 4-8 provides:

No i nformation shall be placed in an enpl oyee
personnel record unless the enpl oyee receives
a copy of the information and is provided an
opportunity to submt a rebuttal, if desired,
to be included in the file.

The answer to this question turns on whether that file was a
“personnel record.” The term “personnel record” is defined as
fol |l ows:

The repository of of ficial i nformation
regarding an active, termnated or retired
enpl oyee of Montgonmery County Governnent. A
personnel record can be a personnel, nedica
or departmental operating file.
Mont gonmery County appears to argue that the file was not a

“per sonnel record” because it did not contain “official
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informati on” on Anastasi. W believe otherwise. Gving the term
its ordinary signification®, “official i nformation” means
information that is both authorized, and which relates or refers to
an office or position. See Webster’s New Collegiate Dictionary
(1981) (defining the adjective “official” as “of or relating to an
office, position, or trust . . . authoritative, authorized
prescribed or recogni zed as authorized . . .”). The nenbos witten
by King, MKenna, and Mehrling were authorized, and related to
Anastasi’s position in the Department. Thus, the file was clearly
a “personnel record,” and Anastasi was entitled to receive a copy
of the nmenos contained in that file, and to respond to themin
writing. Because Anastasi was never given the opportunity to
either see or respond to those nenos, the Departnent violated
Adm ni strative Procedure 4-8.
V. Alleged Violation of Personnel Regulation 23-2

Anastasi al so argues that, even if there had been no
violation of Adm nistrative Procedure 4-8, the Departnent’s use
of the King, MKenna, and Mehrling nenbos woul d have been i nproper

because of Montgonmery County Personnel Regul ation 23-2, which

W& believe that the | anguage of § 2.1 is clear and
unanbi guous. Pursuant to applicable rules of statutory
construction, we give statutory |anguage its ordinary neaning if
it is clear and unanbi guous. See Schweitzer v. Brewer, 280 M.
430, 438 (1977) (Stating that goal of statutory construction is
to effectuate legislative intent, and that the primary source for
determining intent is the |language of the statute; also stating
that if “the intent is expressed in clear and unanbi guous
| anguage, [a Court] will carry it out,” and that “[w]ords are
granted their ordinary signification . ").

-24-



provides, in relevant part, that a pronotional program should
provide “[q]ualified enployees an opportunity to receive fair and
appropriate consideration for higher |level positions . . .7
According to Anastasi, the very use of the King, MKenna, and
Mehrling nenos is discrimnatory, and thus viol ates Regul ation
23- 2.

This argunent is entirely without nmerit. Had Anastasi been
gi ven an opportunity to respond to them there would have been
not hi ng discrimnatory or unfair about the use of those nenos.
| ndeed, because they come fromofficers wth direct know edge of
Anastasi’s abilities, they are a legitimte source of information
on Anastasi. Thus, to the extent that the Departnment follows the
dictates of Adm nistrative Procedure 4-8, its use of the King,
McKenna, and Mehrling nmenos does not violate Mntgonery County
Per sonnel Regul ati on 23-2.

V. Consideration of Carwash Incident

Agai n, on August 10, 1994, Anastasi filed a grievance over
King's “Planni ng and Performance Appraisal,” which was critical
of Anastasi’s performance in a nunber of areas (and not just of
the carwash incident). Then-Chief Edwards granted the grievance,
and agreed that if Anastasi received positive recomendati ons by
Novenber of 1994, King s evaluation would be “destroyed.”

I n Novenber of 1994, Anastasi received the positive
recomendati ons required by Edwards’s decision. Thus, King s

eval uati on was destroyed. Edwards al so decided, informally, that
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he woul d no | onger pass over Anastasi for pronotion —a decision
that Mehrling overrul ed when she becane Chief of Police.

Anast asi now argues that because of Edwards’s resol ution of
the grievance, and because of Edwards’s decision to consider
Anastasi for pronotion, Mehrling was not entitled to use the
carwash incident in her evaluation of Anastasi. W disagree.

The fact is that the decision to destroy King' s “Planning
and Perfornmance Appraisal” was sinply that —a decision to
destroy King' s “Planning and Performance Appraisal.” It was not
a decision to prohibit consideration of the carwash incident.

Simlarly, the decision by Edwards to gi ve Anastasi a second
chance was not a decision to prohibit consideration of the
carwash incident. It was sinply a discretionary decision on
Edwards’s part, in his role as the appointing authority, to
consi der Anastasi for the next opening. Accordingly, Edwards
i ssued no decision prohibiting consideration of the carwash
i ncident, and the Departnent was entitled (and, subject to the
constraints of all applicable laws and regulations, is stil
entitled) to use that incident in its evaluation of Anastasi.

VI. Pronotion of Lieutenant Dool ey

When Li eutenant Dool ey was pronoted, he was tenporarily
pl aced, as a sergeant, in an open position that was adverti sed
several weeks later as one for a lieutenant. Dooley was then

considered, along wth several other candidates, for the
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position; and he was ultimtely awarded the job, and pronoted to
i eut enant.

Anast asi argues that the pre-placenment of Dooley in that job
vi ol ated Montgonery County Personnel Regul ation 23-4, which
provides, in relevant part:

On the recommendati on of a departnent head,

the Chief Admnistrative Oficer may approve

a tenporary pronotion on a non-conpetitive

basis, not to exceed 12 nonths w t hout

approval of the Merit Systen1Protection Boar d

: This nust not give the enpl oyee a

prlorlty claimor conpetitive advantage when

the position is announced as a pronoti onal

opportunity.
According to Anastasi, the pre-placenent of Dool ey gave himthe
kind of conpetitive advantage prohibited by Montgonery County
Personnel Regul ation 23-4.

The question of whether Dool ey’ s pre-placenment gave hima
conpetitive advantage over the other candidates is a question of
fact. The Merit Board found that Dool ey had no such conpetitive
advant age, and based that conclusion on Mehrling s testinony that
she decided to pass over Anastasi for the opening, and that,
using the rank order with exception procedure, the conmttee of
senior officers recommended Dool ey for pronmotion. This testinony

is sufficient to support the factual finding of the Merit Board.

Accordingly, we nust uphold that finding.
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Concl usi on

The final question here is what kind of renmedy to afford
Anastasi for the Departnment’s violation of Admnistrative Procedure
4- 8.

Anastasi asks that we order his pronotion to |ieutenant,
retroactive to the spring of 1995. That we are extrenely unwilling
to do. Anastasi’s acts of dishonesty raise very serious questions,
in our mnds, about his fitness for pronotion to a relatively high-
ranki ng position in the Departnent. Furthernore, the decision to
pronote, at least in this case, is not one that is proper for us to
make; that decision is best left to the Departnent itself.

The appropriate renmedy, we believe, is to allow Anastasi to
respond to the adverse nenos in the file (thus restoring his rights
under Adm nistrative Procedure 4-8), and then to be considered
again for pronotion during the better part of a future pronotional
cycl e. If, after allow ng Anastasi to respond to the nenos, the
Departnment decides that it does not want to pronote him such a
decision would be valid (as long as all other procedural
requirenments are net). But such reconsideration is necessary to
rectify the violation of Anastasi’s rights under Adm nistrative
Procedure 4-8.

The details of that reconsideration (such as whet her Anastasi
should have to wait for the start of a new pronotional cycle, which
eligible list he should be placed on, or what his ranking on the

eligible list should be) are best left to the discretion of the
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Merit Board. Thus, we will remand the case to the Merit Board for
t he purpose of working out those details.

JUDGMENT OF THE CIRCU T COURT FOR
MONTGOMERY COUNTY  REVERSED. CASE
REMANDED TO  THAT COURT WTH
| NSTRUCTI ONS TO REMAND THE CASE TO
THE MERIT SYSTEM PROTECTI ON BQARD
FOR FURTHER PROCEEDI NGS CONSI STENT
WTH THI'S OPI NI ON.

APPELLEE TO PAY THE COSTS.
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