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A jury sitting in the CGrcuit Court for Charles County
convicted appel | ant Bernard G| bert Ashe  of i nvol unt ary
mansl aughter and assault and battery. That sanme jury acquitted
appel lant of first degree felony nurder, second degree specific
intent nurder, and conspiracy to commt nmayhem and deadl ocked on
charges of second degree depraved heart nurder and conspiracy to
commt assault and battery. On the final charge agai nst appell ant
— first degree preneditated nurder —the circuit court granted
appellant’s notion for acquittal.

Before the court (Oark, J.) sentenced appellant, the State
re-tried appellant on the charges of second degree depraved heart
mur der and conspiracy to commt battery. A jury sitting in the
Circuit Court for Prince George's County! convicted appellant of
both charges, and appellant was sentenced to concurrent prison
terms of twenty years and eighteen nonths. This tinmely appea
fol | oned.

Appel I ant rai ses four questions, which we rephrase:

| . Did the second trial on charges of second
degree depr aved heart mur der and
conspiracy to commt Dbattery violate

appel l ant’ s doubl e jeopardy rights?

1. Dd the conviction of appellant for
second degree depraved heart nurder

Appel | ant requested that the second trial be renpved from
Charles County to Prince George’s County because of extensive
pre-trial publicity. W do not believe the notion for a change
of venue served as a waiver of appellant’s ability to chall enge
the second prosecution. Arguing that double jeopardy forecl osed
a second trial on the second degree nurder charge, appell ant
preserved the issue by filing a notion to dism ss on February 27,
1997, prior to the notion for a change in venue.
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violate the rule against inconsistent
verdi cts?

I1l. Did the circuit court err when it refused
to suppress a statenent appellant nmade to
t he police?
IV. Dd coments nade by the circuit court
during jury instructions constitute
reversible error?
We answer all questions presented in the negative and affirmthe

judgnent of the circuit court.

FACTS

This case stens fromthe nmurder of Paul Scott Jefferson (the
victim on June 27, 1996. On that date, the victim several
menbers of his famly, and several friends returned to his hone in
Charles County after an excursion to an anusenent park in Virginia.
As they were exiting their car, a group of nen approached and
demanded to speak with the victims brother, David, about racial
slurs that David had allegedly nade earlier in the week. Davi d
Jefferson refused to conply with their demands, so the group began
to attack those who had been in the car. Al of the famly nenbers
and friends managed to escape to the house except the victim who
found hinsel f surrounded. The group of nmen then proceeded to beat
the victimto death.

Appel | ant was al |l egedly a nenber of the nob which attacked the
victim Two days after the attack, two detectives fromthe Charles

County Sheriff’'s Departnent visited appellant’s house, and asked
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him to acconpany them back to their station house. Appel | ant
conplied with their request, and, during an interrogation at the
station house, gave a statenment inplicating hinself in the attack
on the victim

Appel | ant was subsequently charged and tried before a jury
which, on February 21, 1997, <convicted him of involuntary
mansl aught er and assault and battery. The jury al so deadl ocked on
bot h second degree depraved heart nmurder and conspiracy to commt
assault and battery and acquitted of first degree felony nurder,
second degree specific intent nurder, and conspiracy to commt
mayhem A February 24, 1997 order of the court reflects that the
State indicated an intent to re-try appellant on the charges for
which the jury was hung. Thus, the State filed a notion, on March
10, 1997, to continue sentencing and to set a date for the re-
trial. Despite appellant’s opposition, the court, in an order
dated March 26, 1997, granted the notion.

Citing double jeopardy violations, appellant filed a notion to
di sm ss the second degree depraved heart nurder charge. After the
noti on was denied by the trial court, appellant noted an appeal and
noved for a stay of the re-trial pending the appeal. On April 23,
1997, the court denied the notion for a stay of the proceedi ngs.
The Adm nistrative Judge for Charles County (MKee, I1I, J.),
however, granted appellant’s notion for renoval and transfer of the
case to Prince George’'s County, wherein a trial date was set for

June 10, 1997. At the conclusion of trial, on June 13, 1997, the
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jury convicted appel | ant of second degree depraved heart nurder and
conspiracy to commt battery.

On July 22, 1997, appellant was sentenced to twenty years
i nprisonnment for the second degree nmurder charge, into which the
court nmerged the involuntary mansl aughter and assault and battery
convi ctions. On the conspiracy conviction, the court sentenced
appel l ant to eighteen nonths inprisonnment to run concurrently with
the termfor second degree nurder.

Appellant tinmely noted this appeal on August 18, 1997.

Additional facts will be set forth in the discussion of the issues.

DI SCUSSI ON

Appel lant first argues that, because of his initial conviction
for involuntary manslaughter, his second prosecution for second
degree depraved heart nurder was barred by principles of double
| eopardy. We di sagree. Bef ore addressing appellant’s specific
argunments, however, we shall set forth the double jeopardy
principles applicable to the instant case. The Doubl e Jeopardy
Cl ause provides that no person shall “be subject for the sane
offense to be twice put in jeopardy of life or Iinmb . . . .7 US.
Const. anmend. V. The anendnent affords three basic protections to
crimnal defendants: “[It] protects against a second prosecution
for the same offense after acquittal. It protects against a second

prosecution for the sanme offense after conviction. And it protects
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against multiple punishnments for the sane offense.” Brown v. Onio,
432 U S. 161, 165 (1977).

Following a mstrial, a second trial is not prohibited by any
of the three aforenentioned protections because a mstrial is
equi valent to a reversal of conviction on appeal. See Woten- Bey
v. State, 308 MI. 534, 542, cert. denied, 481 U S. 1057 (1987).
Al though re-trial after a mstrial is essentially a second
prosecution for the same of fense, the policy behind doubl e jeopardy
does not require prohibition of the second prosecution. See
Jeffers v. United States, 432 U S. 137, 152 (1977). If a jury is
unable to agree on a verdict, the jeopardy which attached when the
jury was sworn is dissipated by the declaration of a mstrial and
a defendant is not relieved fromfurther liability. See Woten-
Bey, 308 M. at 543 (quoting Neal v. State, 272 M. 323, 327
(1974)). The Suprene Court opined:

[We reaffirm the proposition that a trial
court’s declaration of a mstrial followng a
hung jury is not an event that term nates the
original jeopardy to which petitioner was
subj ected. The Governnent, |ike [appellant],
is entitled to resolution of the case by
verdict fromthe jury, and jeopardy does not
termnate when the jury is discharged because
it is unable to agree.
Ri chardson v. United States, 468 U S. 317, 326 (1984).

In the instant case, the jury's inability to agree on the

charge of second degree depraved heart nurder did not prohibit the

State fromre-trying appell ant, even though he was convicted of two

counts, including involuntary manslaughter. |In State v. Giffiths,
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338 M. 485 (1995), the appellant was convicted, inter alia, of
possessi on of cocaine, although the jury was unable to reach a
verdict on the charge of possession of cocaine with intent to
distribute as well as one other count. After the trial court
declared a mstrial as to those counts, the appellant was sentenced
on the counts for which he was convicted. Subsequent to the
sentencing,?2 the State retried the appellant on the two counts for
which the jury hung, and a guilty verdict resulted.

The Court observed that a hung jury is the *“prototypical
exanpl e” of manifest necessity for a mstrial that would allow re-
trial for the sane charge w thout offending double jeopardy
princi pl es. See id. at 490 (citing Oegon v. Kennedy, 456 U. S
667, 672 (1982)). The Supreme Court held, “jeopardy is not
regarded as having cone to an end so as to bar a second trial in
t hose cases where ‘unforeseeable circunstances . . . arise during
the first trial nmaking its conpletion inpossible, such as the
failure of a jury to agree on a verdict.”” Geen v. United States,
355 U. S. 184, 188 (1957) (quoting Wade v. Hunter, 336 U S. 684, 689
(1949)). Thus, the trial court did not err by allowing a re-trial

on the charges which caused the mstrial. Moreover, the fact that

2\ note that the sentencing issue present in Giffiths did
not arise in the instant case because the court conti nued
sentencing to allow for the re-trial to occur first. Therefore,
we need not address the concerns proffered by the dissent in
Giffiths that a court may not vacate the sentence fromthe
earlier trial to avoid the nultiple punishnment that would occur
by sentencing the defendant on the convictions in the second
trial. See Giffiths, 338 Md. at 497 (Eldridge, J., dissenting).
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t he def endant was sentenced prior to the re-trial is of no nonent
in the case sub judice because the court continued sentencing after
the first trial so that appellant could be re-tried before
sent enci ng.

Turning to appellant’s specific argunment, he asserts that his
re-trial was barred by doubl e jeopardy because of the coll ateral
est oppel aspect of double jeopardy |law. Under those principles,
col | ateral est oppel precludes subsequently relitigating an
“ultimate issue of fact” against the sane defendant once that issue
of ultimate fact has been fully and finally determned in his or
her favor in an earlier case. Ashe v. Swenson, 397 U S. 436, 443
(1970).

According to appellant, the initial conviction for involuntary
mansl| aughter precluded his second prosecution for second degree
depraved heart nurder because of the elenent of malice. Appellant
points out that malice is an elenent of second degree depraved
heart murder, while it 1is not an elenent of involuntary
mansl aughter. Thus, appellant argues, a conviction for involuntary
mansl aughter is necessarily a finding that a defendant killed
w t hout malice, and prevents a subsequent prosecution for second
degree depraved heart nurder which, of course, requires a finding
that the defendant did kill with malice.

Appel l ant’s argunent fails because it ignores the fact that
there are two types of involuntary manslaughter — unlawful act

i nvoluntary mansl aught er and gross negligence involuntary
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mansl| aughter — and that the second of these types differs only
slightly from second degree depraved heart nurder. Unlawful act
i nvoluntary manslaughter is defined as the killing of another
unintentionally while doing sonme unlawful act. Schl ossman v.
State, 105 Md. App. 277, 288 (1995), cert. dism ssed, 342 Md. 403
(1996); see also Maryland Crimnal Pattern Jury Instructions
(MCPJI) 4:17.8 (1997). @Goss negligence involuntary mansl aughter,
by contrast, is the unintentional killing of another while engaged
in an otherwise lawful act in a grossly negligent manner. WIIians
v. State, 100 Md. App. 468, 483-84 (1994). Finally, second degree
depraved heart nurder is virtually identical to gross negligence
i nvol untary mansl aught er. The only difference is that depraved
heart murder has a heightened nens rea —instead of having acted in
a grossly negligent manner, a defendant nust have acted wth
“extrene disregard of the life[-]endangering consequences” of his
actions. WIllianms, 100 Ml. App. at 484 (citing MCPJI 4:17.8).
Thi s hei ghtened di sregard for human |ife takes the killing out of
the real m of mansl aughter and places it wthin the nore serious
real mof nurder. Id. at 484-85.

In this case, appellant was charged wth wunlawful act
i nvol untary mansl aughter. Thus, by convicting himof that offense,
the jury in the initial prosecution found that he had
unintentionally caused the victims death while engaged in an
unl awful act. These findings certainly did not involve any

concl usion that appellant had not unintentionally caused the death
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of Paul Scott Jefferson while acting with extrene disregard for the
i fe-endangering consequences of his actions.

Stated otherwi se, collateral estoppel is only inplicated when
there is either an express factual finding or a factual finding
necessarily inplied by virtue of the ultinate determ nation of the
fact finder, i.e., an acquittal of a bank robber for the robbery of
teller “A’ precludes a subsequent prosecution of the defendant for
robbi ng bank teller “B" during the sane crimnal event because the
crimnal agency of the sole robber has been adjudicated at the
first trial. See Ashe v. Swenson, supra. Wether the fact finder
determnes that an elenent of an offense has been proven or,
inferentially, the existence, vel non, of a fact sought to be
established, collateral estoppel requires that such determ nation
be affirmative

Thus, in the case at hand, re-prosecution would only be
precluded if the initial jury had made an affirmative finding that
malice did not exist. The failure of all twelve jurors to find
that malice existed which resulted in a hung jury did not
constitute an affirmative finding that malice did not exist. By
anal ogy a jury conviction for day-tinme housebreaking rather than
common | aw burglary inplies only a non-finding of nighttime, not an
affirmative finding of day-tine. Reduced to its sinplest terns,
the nmere doubt or inability to agree as to the establishnment of
el emrent “A” is not proof of the absence of “A.” Accordingly, the

i nvol untary mansl aughter conviction did not preclude the State from
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subsequently trying appellant for second degree depraved heart

mur der .

Appel l ant al so argues that the conviction for involuntary
mans| aught er was inconsistent with the conviction for second degree
depraved heart nurder. Again, we disagree.

A finding of inconsistency requires that the two convictions
have el enents that are inconpatible with each other. As the above
di scussi on denonstrates, however, the elenents of unlawful act
i nvol untary mansl aughter and second degree depraved heart nurder
are entirely conpatible.® Unlawful act involuntary nanslaughter
i nvolves an unintentional killing of another while engaged in an
unl awf ul act. Schl ossman, 105 MJ. App. at 288. Second degree
depraved heart nurder involves an unintentional killing of another
whil e engaged in extrenely risky behavior, and in a manner that

di sregards, in the extrenme, the |ife-endangering consequences of

3G ven that the only difference between gross negligence
i nvol untary mansl aughter and second degree depraved heart nurder
is the heightened nens rea of second degree depraved heart
nmurder, those two offenses are not inconpatible either. 1ndeed,
i nvoluntary mansl aughter is a |l esser-included of fense of second
degree depraved heart nurder. See WIllians, 100 Md. App. at 482-
85 (explaining that reckless endangernent, gross negligence
i nvol untary mansl aughter, and second degree depraved heart nurder
are all related offenses, and that reckless endangernment wl |
merge into involuntary mansl aughter or second degree depraved
heart nurder upon a conviction for either involuntary
mansl aught er or second degree depraved heart nurder).



- 11 -
t hat conduct. WIllians, 100 M. App. at 484. Accordi ngly,

appel lant’s argunent is without nerit.

Prior to his arrest, appellant was brought to a police station
by two detectives of the Charles County Sheriff’'s Departnment. At
no time during that visit did any nenber of the police force give
appel I ant warni ngs, pursuant to Mranda v. Arizona, 384 U S. 436
(1966). Nevertheless, while at the station house, appellant nade
a statenment inplicating hinself in the nurder.

Prior to trial, appellant noved to suppress that incrimnating
statenment on the ground that his Mranda rights had been viol at ed.
The circuit court denied the notion. Appellant now argues that the
circuit court erred by admtting the statenent. W disagree.

Appel l ant’s argunent i s based on the requirenent that M randa
war ni ngs be given to a person subject to “custodial interrogation”
by the police. See Mranda, 384 U S. at 444. According to
appellant, he was in “custody” when he made his incrimnating
statement, and should have been informed of his Mranda rights.
Because the police failed to give hima Mranda warni ng, he argues,
his statenment was obtained in violation of his rights, and should
have been suppressed.

Whet her appellant was in “custody” when he nade his

incrimnating statenent is a |legal question, which we decide de
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novo using the facts found by the circuit court. See McAvoy V.
State, 314 M. 509, 515 (1989) (“Armed wth the facts properly
found by the trial judge, we nust . . . make an independent
constitutional appraisal of the record to determne the correctness
of the trial judge s decision concerning custody.”). Those facts,
whi ch appellant fails to challenge on appeal, were set forth by the
circuit court as foll ows:
At approximately 10:45, on the norning of the 29th

of  June, 1996, Detective Goldsmith responded to

[ appel l ant’s] residence in LaPl ata. | specifically do

not accept the testinony of [appellant] or his father

that this occurred at 7:30 in the norning, which was

their testinony. | accept the testinony which was

supported by the record of the Sheriff’s Departnent, that

the initial contact on the 29th day of June 1996, wth

[ appel l ant], occurred at approximately 10:45 a. m

The officers were greeted at the [appellant’s]

residence by [appellant’s] f at her. They told
[appel lant’s] father that his son had wtnessed an
assault which occurred the previous day. They told

[appellant’s] father that his son wasn’t a suspect in
that. That, in fact was not the case. They didn’t know,
at that point, whether he was a suspect or not a suspect,
according to their testinony. According to the
i nformation that woul d have been in the know edge of the
police officers, it would be ny opinion that they, in
fact, knew that [appellant] was a suspect, but as the
Suprenme Court points out, that is not particularly
rel evant, especially since they never conmunicated to
[ appel l ant] that they believed that he was a suspect.

They asked [appel |l ant] whether he woul d acconpany
themto the sheriff’s departnment. [Appellant] agreed to
do that. They drove to the sheriff’s departnent. It
t ook them about three or four mnutes. Wen they were at
the sheriff’s departnent, [appellant] was polite and
cooperative wwth them That [appellant] was not advi sed
of his Mranda warnings [sic].

Once they got in the police car, [appellant] was
told by Detective G bson that he was not under arrest and
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that he would be free to go at any tine. [ Appel | ant ]
said that he interpreted that as he would be free to go
as soon as he gave a statenent. It is ny opinion that,
it is my finding that that was never told to him by
menbers of the sheriff’s departnent, and there is nothing
in the evidence fromwhich I would find that a reasonabl e
person in [appellant’s] position would have understood
that he was only free to go after he nade a statenent.

[ Appellant] did, in fact, wupon going to the
sheriff’s departnent, go to an interview room He was
interviewed by one officer. The other officer, Oficer
Gol dsmth, was in a cubicle, the next cubicle fromthe
one he was being interviewed in. There were other police
officers there. The police officers held [appellant] in
this room [ Appel lant] rmade a statenent which
subsequently was reduced to witten form The statenent
was concluded at 12:21 in the afternoon, approximtely,
an hour and a half was the total tinme of this detention.

It is ny opinion, that considering the totality of
the facts and circunstances, that the statenent was given
by [appellant] when he was not in custody. There is
testinmony in the case which | do not accept, that
[ appel | ant] said he requested a | awyer, or should | have
an attorney present? [ Appel l ant] says that Oficer
G bson’s reply to that was, that is up to you. And | do
not accept that that testinony, or that that statenent,
was ever made by [appellant], or that Detective G bson
told [appellant] that.

It is ny finding that the statenment given by
[ appel | ant] was not given while he was in custody. That
[appel lant] was at all tinmes free to go. That he knew he
was free to go. That he gave the statenent freely and
voluntarily. That he never requested to |eave or
requested an attorney, as he has indicated that he did.
Whet her an individual is in custody for the purpose of giving
M randa warni ngs “‘depends on the objective circunstances of the
interrogation, [and] not on the subjective views harbored by either
the interrogating officers or the person being questioned.”” Gantt
v. State, 109 M. App. 590, 595 (1996) (quoting Stansbury v.

California, 511 U S. 318, 323 (1994)). The relevant inquiry is
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whether a reasonable man in the suspect’s position would have
understood hinself to be without the freedomto | eave. See MAvoy
v. State, 314 Ml. at 516 (“A policeman’s unarticul ated plan has no
bearing on the question whether a suspect was ‘in custody’ at a
particular time;, the only relevant inquiry is how a reasonabl e man
in the suspect’s position would have understood his situation.”)
(quoting Berkenmer v. MCarty, 468 U. S. 420, 442 (1984)).

Here, when the police had appellant acconpany them to the
station, they informed himthat he was not under arrest, and that
he was free to go at any tinme. In light of these factual findings
(and in spite of the fact that the questioning took place in a
police station, while appellant was surrounded by police officers),
we believe that a reasonable nman in appellant’s position would have
under stood that he was not under arrest, and that he was free to
| eave at any tine. Accordi ngly, appellant was not in “custody”
when he nmade the incrimnating statenment, and the statenent was

adm ssible at trial.

IV

During its instructions to the jury, the circuit court
informed the jury that it had an obligation, in evaluating
appellant’s incrimnating statenent,* to determi ne whether the

statenent was voluntarily given. The court advised the jury what

“This is the statenment, discussed in section Ill of this
opi ni on, which appellant gave to the police prior to his arrest.
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vol untari ness neans, and then set forth various factors for the
jury to use in determ ning whether the statenent was voluntarily
given. One factor listed by the court was whether appellant was
read his Mranda rights. 1In its explanation of that factor, the

court made the follow ng statenent:

In this case, it is wundisputed that
Corporal G bson didn't advise [appellant] of
these Mranda rights. He didn't tell him

those things. GCkay, that's a factor that you
may consider, it says here.

But it is inportant for you to understand
when a police officer has to advise a person
of his or her Mranda rights, and | am going
to tell you that.

Now, when | say | am going to tell you

that, | amgoing to tell you in about three
sent ences. There have been hundreds of
t housands, hundreds of thousands of cases
witten on this subject, but | am going to
make it as sinple for you as | can. | don’t
know if it’s hundreds of thousands, but |ots
and | ots.

A person who is in the involuntary
custody of the police is entitled to be
advi sed of his or her Mranda warnings before
they make a statenent. Now, you’ve heard a
| ot about whet her sonebody was under arrest or
not under arrest. Cbviously, if you are under
arrest, you are involuntarily in the custody
of the police, and obviously you are required
to have your Mranda warnings before your
statenent can be received into evidence.

Now, in this case, Oficer G bson, ny
recollection of the testinony — yours wll
control. These are sone of the facts as |
remenber them —says, no, we didn’'t place this
young man under arrest. W asked himif he
woul d voluntarily acconpany us to the station,
and he voluntarily acconpani ed us.
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We told him he was free to go at any
time. He knew he was free to go any tinme, so
he was not involuntarily in our conpany —or
in our custody, excuse me —and therefore we
do not have to give himhis Mranda warnings.

If, in fact, he freely and voluntarily
went with the police, if he wasn't in their
custody involuntarily, they don’t have to
advise himof his Mranda rights. It’'s only
if, in fact, he is involuntarily in their
custody that they have to advise him of his
M randa rights.

Appellant clains that the circuit court’s commentary on
O ficer Abson’s testinony constituted reversible error because it
invaded the jury’'s fact-finding role. W disagree.

Rul e 4-325(d) provides that, “[i]n instructing the jury, the
court may refer to or summarize the evidence in order to present
clearly the issues to be decided.” Subsection (d) al so provides
that when the court does refer to or summarize the evidence, it
“shall instruct the jury that it is the sole judge of the facts,
t he weight of the evidence, and the credibility of the w tnesses.”

In spite of the fact that the court may refer to or summari ze
evidence in its instructions, it nust be careful not to comment on
the weight of the evidence. This is so for two reasons. First,
the jury is the sole judge of the facts of a case. Dykes v. State,
319 Md. 206, 224-25 (1990). Second, when a judge conments on the
wei ght of the evidence, jurors are Ilikely, because of the
aut horitativeness of the judges’s position, to be influenced by him

or her. See Fagan v. State, 110 Md. App. 228, 244 (1996) (“[I]f a

judge makes a statenment which shows his or her opinion of a
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gquestion of fact which the jury is to pass on, it is very apt to
make an inpression on sone, if not all, of the jurors . . . .7")
(quoting CGore v. State, 309 M. 203, 213 (1987)). Thus, when a
judge nmkes a comment on the weight of the evidence, he or she
cannot help but invade the fact-finding function which is supposed
to belong exclusively to the jury. For this reason, “‘it is
generally inproper for a trial judge to show his or her opinion of
t hose matters upon which the jury will eventually pass.’” Fagan,
110 Md. App. at 243 (quoting Gore, 309 Md. at 214).

In the case sub judice, the court sinply summarized Oficer
G bson’s testinmony with respect to whether appellant was in
custody. Before summarizing Oficer G bson’s testinony as all owed
by Rule 4-325(d), however, the trial judge disclosed to the jury
that its recollection of the testinony was controlling wth respect
to the voluntariness issue. The court instructed:
“Now, in this case, Oficer G bson, ny
recollection of the testinmony — yours wll
control. These are sone of the facts as |
renmenber them —says, no, we didn't place this
young man under arrest. W asked himif he
woul d voluntarily acconpany us to the station,
and he voluntarily acconpani ed us.”
Such an instruction conplies wth the judge's duty from Rule 4-
325(d) to informthe jury that it decides the facts and wei ghs the
credibility of w tnesses.
The trial judge s next statenent, “These are sone of the facts

as | renenber them” was a harmess comment leading into his

summary of the evidence. The statenment was not, as appellant
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cont ends, an invasion of the jury's fact-finding role.
Furthernore, the court’s reference to “sone of the facts” was not
intended to be an attestation to the veracity of Oficer G bson’s
testinmony, nor was it an indication that the court believed the
version of the events propounded by the State. To the contrary,
the trial judge warned the jury that his recapitulation of the
relevant testinony was from his nenory, even though it would be
their nenories and recollections that would control. W are
convi nced beyond a reasonabl e doubt that the court’s conmments in no

way i nfluenced the verdict.

JUDGMENT OF THE CI RCU T COURT FOR
PRI NCE GEORCGE' S COUNTY AFFI RVED,

COSTS TO BE PAI D BY APPELLANT.



