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Appel l ant, Paul B. Gallagher, submtted a request for copies
of letters contained in an investigatory file of appellee, the
Securities Division of the Ofice of the Attorney General (the
“State”). The State rel eased 58 of the docunents, but w thheld 82
on the ground that they were exenpt under the Mryland Public
Information Act (the “MPIA”), Maryland Code (1984, 1996 Repl. Vol .,
1998 Cum Supp.), 88 10-611 through 10-628 of the State Governnment
Article (*S. G). On January 27, 1997, appellant filed a conpl aint
inthe Grcuit Court for Baltinore Cty, seeking a wit of nandanus
to conpel disclosure of the 82 docunents that had been w thheld by
the State. The conplaint stated, in relevant part:

1. This action is brought under M. Code
Ann., State Gov't § 10-611 et seq.,
Maryland Public Information Act (the
“Act”) and Maryland Rul e 15-701.

2. From on or about October 1, 1985 through
June of 1986 Plaintiff Gallagher was the
subject of an investigation by the
Division of Securities in the Ofice of
the Attorney CGeneral of Maryl and.

3. Plaintiff Gal | agher appear ed and
participated in an adm nistrative hearing
held on June 6 and 9, 1986.

4. Based on t he Mar yl and Securities
Comm ssioner’s | nvesti gati on, t he
Plaintiff was indicted and convicted in
the Commonwealth of Virginia, Roanoke
County GCircuit Court, for securities
fraud and securities regi stration
of f enses.

5. Plaintiff Gallagher is currently serving
a thirty-four year sentence in Virginia
for his March 28, 1991 conviction. The
Plaintiff’s direct appeal s of hi s
convi ction have been exhausted and he now
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intends to file a petition for a wit of
habeas cor pus.

6. In a letter dated Novenmber 15, 1996,
Plaintiff Gal | agher, t hr ough hi s
attorney, requested from the Attorney
General, pursuant to the Act, public
docunents that were generated as a result
of the investigation of Plaintiff
Gal | agher by the Division of Securities.
(Exhibit A).

7. On Decenber 17, 1996, Maryl and Assi stant
Attorney General T. Webster Brenner, on
behalf of the Division of Securities,
refused to nmake available to the
Plaintiff certain docunents because it
was “required as a matter of law or
because access would be contrary to the
public interest.” (Exhibit B).

8. That Plaintiff Gallagher is a “person in
interest” as defined in Ml. Code Ann.,
State Gov't § 10-611(e)(1).

9. That the Defendants, the Ofice of the
Attorney General and T. Wbster Brenner,
are “official custodians” as defined in
Ml. Code Ann., State Gov't § 10-611(d).

10. That the Defendants have a clear duty to
grant the Plaintiff’s request to review
certain public documents concerning the
investigation of the Plaintiff.

11. That Plaintiff Gallagher has a clear
right to have access to the public
docunents that were generated over the
course of the investigation of himby the
Division of Securities in the Ofice of
the Attorney Ceneral of Maryl and.

The State filed a notion to dismss, which appellant opposed.
In its notion, the State acknow edged that, “The docunents at issue

are contained in the Maryland Securities Division' s investigatory
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file relating to, anong related parties, Caucus Distributors, a
publ i shing and fund raising organi zation affiliated wth Lyndon H
LaRouche, Jr.”

On May 5, 1997, the court denied the nmotion to conpel
production of the docunents, but ordered the State to submt a
Vaughn i ndex describing each docunent withheld.! On June 9, 1997,
the State filed a Vaughn index, which was acconpani ed by a renewed
motion to dismss, or, in the alternative, notion for protective
order. Appellant opposed these notions. After a hearing on June
20, 1997, the court ordered the State to submt a revised Vaughn
i ndex, which it did on July 28, 1997

Appel lant filed an additional nmenorandum on August 11, 1997,
and, on Decenber 10, 1997, filed a summary of objections to the
State’s MPI A exenption clains. A hearing was held on Decenber 12,
1997, and the court directed the State to submt the docunents for
an in canmera review Initially, only 51 of the docunents were
submtted to the court. On May 14, 1998, the court filed an order
with regard to those 51 docunents. As a prelimnary matter, the
court noted, “Since ny reason in each case will mrror either the

State’'s position or the plaintiff’s argunent, | wll not repeat

A “Vaughn index” requires a custodian of records “to present a sufficiently detailed
description and explanation to enable the trial court to rule whether a given document, or portion
thereof, is exempt without the necessity of an in camera inspection.” Cranford v. Montgomery
County, 300 Md. 759, 779, 481 A.2d 221 (1984)(citing Vaughn v. Rosen, 484 F.2d 820 (D.C. Cir.
1973), cert. denied, 415 U.S. 977, 39 L.Ed.2d 873 (1974)).
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I am satisfied t hat i nt er-agency
communi cation includes agenci es of other
states and because of the inplicit
assurance of its non-privil eged
di ssemnation, the attorney privil ege was
not wai ved.

An inter-agency nenorandum can be in a
correspondence format.

| regard a communication about a non-
public legal perspective, tactic or
approach to be, in nobst instances, an
i nvestigative procedure.

It is obvious that the Attorney Ceneral
of Maryland has been in conmmunication
wth simlar offices in other states.
This is not a confidential fact. Nor is
it unknown that such communi cati on woul d

i ncl ude sone shari ng of st at us
information. Such comrunication, unless
they are regarding attorney |egal

procedures, strategy and inpressions, are
not protected fromrevel ation.

Wien the context of a docunment conveys an
attorney’s reaction, question, idea, or
i npression regarding a |egal procedure,
it can be withheld pursuant to § 615.
The nature of the transfer was consi dered
also as to whether it was inplicitly
[imting its future disposition.

wi t hhol di ng of 34 docunents.

The court then nmade the foll ow ng general

t he documents and

the remaining 31 docunents were subsequently

submtted to the court. On June 10, 1998, the court

suppl enental order

i ssued a

authorizing the State to withhold all 30 of
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t hose docunments. On June 17, 1998, the court issued an order
regarding the time for filing an appeal of its judgnent. The order
st at ed:

Upon the Consented Mdtion for darification of

the parties to the above-referenced case, the

Court hereby clarifies that its Oder dated

May 11, 1998, was in subst ance an

interlocutory Oder, and the Supplenental

Order to be entered by this Court shall be the

final Oder for purposes of determning the

time for filing a notice of appeal from both

the May 11 Order and the Suppl enental O der

On July 9, 1998, appellant filed a notice of appeal to this
Court. On August 29, 1998, the court issued a second suppl enent al
order, acknow edging that it had reviewed the |ast docunent and
ordering that it could be withheld by the State.
DI SCUSSI ON
| .
In this case, inspection of public records is sought under the

MPI A, The Court of Appeals has noted that “‘the provisions of the
[MPLA] reflect the legislative intent that citizens of the State of
Maryl and be accorded w de-ranging access to public information
concerning the operation of governnent.’” Fioretti v. Maryland
State Bd. of Dental Examners, 351 M. 66, 716 A 2d 258
(1998) (quoting A S. Abell Pub. Co. v. Mezzanote, 297 M. 26, 32,
464 A. 2d 1068 (1983)). The MPI A

declares that “[a]ll persons are entitled to

have access to information about the affairs

of government and the official acts of public
officials and enployees.” 10-612(a). “To
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carry out the [foregoing right], unless an
unwarranted invasion of the privacy of a
person in interest would result, [the Act is
to] be construed in favor of permtting
i nspection of a public record.” 10-612(b). A
““Iplublic record” neans ... any docunentary
material” that is nade or received “by a unit
or instrumentality of the State governnent or
of a political subdivision ... in connection
with the transaction of public business.” 10-
611(f)(1)(i); see Maryland Attorney General,
Public Information Act Manual 4 (1987).

Mayor and Gty Council of Baltinmore v. Maryland Committee Agai nst
the GQun Ban, 329 M. 78, 80-81, 617 A 2d 1040 (1993)(enphasis
added) .

The question to be resol ved when a governnent agency denies a
citizen inspection of public records is whether the public records
sought to be inspected “fall within any exclusion fromthe general
rule of disclosure.” 1d. at 81. The exclusions asserted by the
State and applied by the trial court in this case are outlined in
S.G 88 10-615, 617, 618. State Governnment 8 10-615 requires
custodi ans to deny inspection of a public record or any part of a
public record if:

(1)by law, the public record is privileged or
confidential; or
(2) the inspection would be contrary to:
(i) a State statute;
(ti)a federal statute or a regulation
that is issued under the statute and has

the force of |aw,
(i1i) the rules adopted by the Court of

Appeal s; or
(itv) an order of a court of record.

State Governnment 8§ 10-617 “requires custodians to deny
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inspection of a part of a public record if the public record
contains specified information, including certain nedical
psychol ogi cal , sociol ogical, commercial and financial information.?

Maryl and Conm ttee Agai nst the Gun Ban,

State Governnent 8 10-618 provides,

329 M.

at 81.

in relevant part:

’S. G 10-617 states,

(a)ln general.-- unless otherw se provided by
law, if a custodian believes that inspection
of a part of a public record by the applicant
woul d be contrary to the public interest, the
custodi an may deny inspection by the applicant
of that part, as provided in this section.

(b)I nteragency and intra-agency docunents.-- A
custodi an may deny inspection of any part of
an interagency or intra-agency letter or

in relevant part:

(d) Comrercial information.--A custodian shal
deny inspection of the part of a public record
that contains any of the follow ng information
provided by or obtained from any person or
governnmental unit:

(1) a trade secret;

(2) confidential commercial information;
(3)confidential financial information
or

(4)confidential geol ogical or geophysical

i nf ormati on.

(f)Financial Information.--(1) This subsection

does not apply to the salary of a public

enpl oyee.
(2)Subject to
subsecti on, a custodian shall deny
inspection of the part of the public
record that contains information about
the finances of an individual, including
assets, incone, liabilities, net worth
bank bal ances, financial history or
activities, or creditworthiness.
(3) A custodian shall permt inspection
by the person in interest.

paragraph (3) of this
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menor andum t hat woul d not be avail able by | aw
to a private party in litigation with the
unit.

(f)Investigations.--(1) Subject to paragraph
(2) of this subsection, a custodian may deny
i nspection of:

(1) records of investigations conducted by
the Attorney General, a State's Attorney, a
city or county attorney, a police departnent,
or a sheriff;

(ii1) an investigatory file conpiled for any
ot her |aw enforcenment, judicial, correctional,
or prosecution purpose; or

(ti1) records that contain intelligence
information or security procedures of the
Attorney General, a State's Attorney, a city
or county attorney, a police departnent, a
State or local correctional facility, or a
sheriff.

(2) A custodian may deny inspection by a
person in interest only to the extent that the
i nspecti on woul d:

(i) interfere with a valid and proper |aw
enf or cenent proceedi ng;

(i1) deprive another person of a right to
a fair trial or an inpartial adjudication;

(1i1) constitute an unwarranted invasion
of personal privacy;

(1v) disclose the identity of a
confidential source;

(v) disclose an investigative technique
or procedure;

(vi) prejudice an investigation; or

(vii) endanger the I|ife or physical
safety of an individual.

Appel | ant argues that because the docunents requested to be
i nspected were part of an investigatory file, the trial court erred
by authorizing the w thholding of documents under any provision
other than S. G 10-618(f). W agree. In Maryland Conmmttee
Agai nst the Gun Ban, supra, an action was filed under the MIA

seeki ng disclosure of records that were generated in the course of
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an investigation conducted by the Internal Investigation D vision
(“I''D’) of the Baltinore Gty Police Departnment. The circuit court
hel d that the records were exenpt fromdisclosure under S.G § 10-
618(a)(intra-agency nenoranda) and S .G 8 10-618(f)(police
departnent investigation). On the appeal that followed, this Court
reversed the trial court, hol ding that neither of the
af orenmenti oned exenpti ons appli ed.

The Court of Appeals granted certiorari and reversed, hol ding
that the Commttee was not “a person in interest” under the
statute.® In reaching that conclusion, the Court noted that under
10-618(f)(2), a custodian could deny inspection “‘by a person in
interest’ but ‘only to the extent that the inspection would
produce one of the seven results enunerated in paragraph (f)(2).”
ld. at 82. The Court enphasized that the seven exenptions
enunerated in paragraph(f)(2) “conprise the only justifications for
wi thholding a police investigation report from a person in
interest.” 1d.; See also Fioretti, supra.

Throughout this case, the State has conceded that the
docunents requested are part of “an investigatory file” conpiled by
the Securities Dvision of the Ofice of the Attorney General, and

that appellant is a “person in interest” as that termis defined in

3A “person in interest” is“aperson ... that is the subject of a public record or a designee of
the person.” 10-611(e)(1). See Maryland Committee Against the Gun Ban, 329 Md. at 92 (“The
Act’s history covering reports of police investigations also makes clear that the ‘person in interest’
referred to in 8 10-618(f)(2) is the person who isinvestigated.”).
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the Act. The duty of the custodi an upon a request for records in
t hese circunstances i s unanbi guous; disclosure is mandatory unl ess
inspection of the file would give rise to one of the seven
enunerated exenptions outlined in S.G 8§ 10-618(f)(2).

The State argues that such an interpretation “would
effectively negate nmuch of the remainder of the [MPIA]--even its
mandat ory nondi scl osure provisions in S.G 88 10-615 and 10-616--
whenever investigatory file materials covered by S.G § 10-618(f)
are requested by a person in interest.” The State argues further
that neither the MPIA nor its legislative history indicates that
the General Assenbly intended such a result. W do not agree. The
nature of the enunerated exenptions effectively restricts the
fl oodgat e agai nst whol esal e di sclosure of an investigatory file.
As the Attorney Ceneral’s Ofice has noted, “‘[t]he nunber and w de
scope of these factors will often lead to a denial of disclosure by
the law enforcenent agency, especially where records have been
recently obtained and are in active use in investigations.”” 81 Op.
Att’y Gen. __ (1996)[ Opinion No. 96-003 (January 31, 1996)].

In Maryland Commttee Against the Gun Ban, the Court of
Appeal s noted specifically that the | egislature adopted S.G § 10-
618(f)(2) to protect the interests of the person subject to an
i nvestigation conducted by public authorities. The Court stated:

The Act’s history covering reports of police
investigations also mnmakes <clear that the

“person in interest” referred to in 8§ 10-
618(f)(2) is the person who is investigated.
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As originally enacted by Chapter 698 of the
Acts of 1970, the Act becane codified in M.
Code (1957, 1975 Repl.Vol.), Art. 76A.
Section 3(b)(i) of former Art. 76A addressed
records of investigations conducted by a
police departnent, but it did not contain any
speci al provisions concerning inspection by a
person in interest. “Person in interest” was,
however, a definitional termin the origina

Act, M. Code (1957, 1975 Repl.Vol.), Art.
76A, 8 1(h), that was enployed in other
exceptions to the general rule of disclosure.
What is today paragraph (2) of 8§ 10-618(f)
cane into the Act by Chapter 1006 of the Acts
of 1978.

During 1974, netropolitan Baltinore daily
newspapers published articles describing
surveillance activities and the mai ntenance of
dossiers by the Baltinmore Gty Police
Depart nment concerning persons who were
politically active in the community. I n
January of the 1975 General Assenbly session,
the late Senator Verda Wl cone of Baltinore
City obtained adoption of Senate Resolution
No. 1, calling for a legislative investigation
into intelligence surveillance by police

t hr oughout t he State. The Senat e
Constitutional and Public Law Commttee (the
Senat e Comm ttee) was desi gnat ed to

i nvesti gate. It reported Decenber 31, 1975.
See Report to the Senate of Maryland, Senate
| nvestigating Commttee Established Pursuant
to Senate Resolutions 1 and 151 of the 1975
Maryl and General Assenbly (1975) (the Senate
Comm ttee Report).

The Senate Comm ttee found, inter alia,
t hat

“the privacy of citizens is directly
affected by the collection, maintenance,
use and dissemnation of per sonal
informati on especially when one consi ders
that information gathered by intelligence
agencies as well as other governnental
departnents is wdely dissemnated to
| ocal, state and federal agencies. The
opportunity for an individual to secure
enpl oynment ... may well be endangered by



-12-

t he di ssem nati on of I npr oper or
erroneous personal information.” Senate
Comm ttee Report at 73.

Concluding that it was “an inpossible
task to define areas of legitimte police
concern for surveillance and information-
gat heri ng practices wi t hout adversely
affecting proper |aw enforcenent activities,”
the Senate Commttee “deened it both necessary
and preferable to provide for sone type of
outside wvigilance wherein citizens are
afforded the right to view those materials in
the possession of I|aw enforcenent agencies
respecting them personally.” I d. (enphasis
added) . As a result, the Senate Commttee
recommended, inter alia, that the then Act be
anmended to provide “that a ‘person [in]
interest’ as defined in the statute my be
denied the right to inspect records referred
to in subsection (b)(i) thereof only to the
extent that the production of such records

woul d  hanper or jeopardize wvalid |aw
enf or cenent activities as particularly
defined.” 1d. at 74.

That recomendation was incorporated into
Chapter 1006 of the Acts of 1978. It added to
former Art. 76A, 8 3(b)(i), the proviso that
“the right of a person in interest to inspect
the records may be denied only to the extent
that the production of them would” generate
one of the circunstances currently enunerated
i n subparagraphs (i) through (vii) of § 10-
618(f)(2). See Acts 1978, ch. 1006.
Consequently, there was no | egislative purpose
in the addition of present paragraph (2) of §
10-618(f) to enlarge the class of those who
coul d exercise the right of inspection beyond
t hose who were the subjects of the particular
police investigation.

The adm nistrative interpretation of the
Act by the Maryland State Police concerning
records of investigations conducted by its
Internal Affairs Unit is also consistent with
the interpretation of 8§ 10-618(f) which we
have set forth above. D stinction is nmade
between “Access R ghts of the Person in
Interest” and “Di scl osure of Records to Third
Parties.” See Final Report, Governor's



13-

| nformati on Practices Comm ssion 308 (1982).
As to the forner, “the accused officer has
access to virtually all of the Internal
Affairs Records pertaining to him as a
consequence of the [LEOBR],” while as to the

latter, “Internal Affairs Records are not
released to third parties w thout the consent
of the officer in question.” Id.

Because appellant was a person in interest with regard to the
investigation, denial of inspection of the public docunents
requested had to be based on the factors enunerated in S.G § 10-
618(f)(2). Thus, to the extent the trial court denied inspection
on other grounds, its ruling was in error.

.
Di sposition
A
Docunents found exenpt in the initial order

In its initial order, the court held that inspection of 29
docurents “woul d di scl ose an investigative technique or procedure,”
and were exenpt frominspection based on S.G 8§ 10-618(f)(2)(v).
The court determned that five of the docunents reviewed in canera
were “intra-agency letter or nmenorandumthat woul d not be avail abl e
by law to a private party in litigation” and were exenpt from
i nspection based on S.G 8 10-618(b). Two of the five docunents
were deenmed protected by 8 10-615 and two were docunents deened
covered only by §8 10-615 As this was an investigatory file, the
only applicable exenptions to disclosure were those enunciated in

S.G § 10-618(f)(2). W will remand to the trial court for its
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determ nati on whet her these docunents were exenpt frominspection
based on S.G 8§ 10-618(b). If not , the docunents nust be
rel eased to appell ant.

The trial court determned that 29 docunents were exenpt from
i nspection under S.G § 10-618(f)(2). Appellant argues that this
determ nati on was erroneous. Specifically, appellant argues that
the trial court erred by concluding generally based on the evi dence
that “a communi cation about a non-public | egal perspective, tactic
or approach to be, in nost instances, an investigative procedure.”

No Maryland court has clearly enunciated the standard of
review applicable to this case. 1In Fioretti, however, the Court of
Appeal s noted that the purpose of the MPLAis “virtually identical”
to that of the Freedomof Information Act (“FOA’), 5 U S. C 8§ 552
and that interpretations of the federal statute are ordinarily
per suasi ve. Id. at 76. Accordingly, we shall apply the standard
of review applied by federal courts to appeals involving clains
under the FO A which is (1) whether the trial court had an
adequate factual basis for the decision rendered and (2) whether
upon this basis the decision reached was clearly erroneous. Bowers
v. US Dept. of Justice, 930 F.2d 350, 353 (4" Cir. 1991), cert.
denied, 502 U. S 911, 116 L.Ed.2d 250 (1991)(denoting standard for
review ng clainms under the Freedom of Information Act); Spannaus V.
U S. Dept. of Justice, 813 F.2d 1285, 1288 (4'" Cir. 1987). Pure

| egal errors, however, are reviewed de novo. |d.
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Because the circuit court conducted an in canera review of the
docunents, appellant cannot seriously contest the factual basis for
the court’s conclusions. Fioretti, supra (noting that in canera
i nspection of investigatory files would have provided a sufficient
basis for concluding that the information sought was exenpt from
di scl osure under the MPIA); Cranford, 300 Ml. at 780-81 (anal yzing
a cl ai m brought under the MPI A and noting that an appellate court
does not encroach on the trial court’s domain as a fact finder);
See also Gty of Virginia Beach v. U S. Dept. of Commerce, 995 F. 2d
1247, 1252 n.12 (4" Gr. 1993)(citing Bowers, 930 F.2d at 353)(“By
conducting in canera review, the [circuit] court established an
adequate factual basis for its decision.”). Moreover, based upon
our own in canera review, we cannot conclude that the trial court’s
decision to deny inspection of these docunents was clearly
erroneous wth the exception of the docunments described in the
trial court’s opinion as Revised Vaughn Index Nos. 6, 8, 13, and
19. Accordingly, with regard the other docunents w thhel d pursuant
to S.G 8 10-618(f)(2), the circuit court’s judgnent shall be
af firmed.

B.
Docunments found exenpt in supplenental order

In its supplenmental order, the court concluded that 30
docunents were exenpt frominspection based on S.G § 10-618. The

court found that ten of those 30 docunents could also be w thheld
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under S.G 8 10-615 and fifteen of those 30 docunents could al so be
w thheld under S.G § 10-617. As we have already indicated,
because the docunments were part of an investigatory file the
factors listed in S.G § 10-618(f)(2) constitute the only basis for
denyi ng i nspection of the docunents.

In its supplemental order, the trial court did not specify the
paragraph of S.G 8 10-618 upon which the denial of inspection was
based. Because the court adopted the justification asserted by the
State in the Vaughn i ndex and because the justification put forth
in the Vaughn index does not enunciate the specific section upon
whi ch inspection was denied, we shall remand this case so the court
can clarify its order. W reiterate, however, that under the
ci rcunstances, inspection of the docunents can be denied only if
aut hori zed by the factors listed in SSG 8§ 10-618(f)(2). Docunents
not exenpt under S.G 8 10-618(f)(2) nust be released to appel |l ant.

C.

Docunment found exenpt under second suppl enental order

The one docunent addressed by the court in its second
suppl enental order was w thheld pursuant to S.G 88 10-615, 10-
618(b) and 10-618(f)(2)(v). W hold that the court had a
sufficient factual basis for concluding that this docunent was
subject to exclusion under S.G 8§ 10-618(f)(2) and that the
decision to exclude this docunment was not clearly erroneous.

Accordingly, we shall affirmthe judgnent rendered in the second
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suppl enent al order

[T,
| nt eragency Conmuni cati on

Appel lant’s final argunent is that the trial court erred when
it made the general observation that it “was satisfied that inter-
agency comuni cation includes agencies of other states and because
of the inplicit assurance of its non-privileged dissem nation, the
attorney privilege was not waived.” Appellant concedes that it is
unnecessary to address this issue if we accept his position that
the trial court erred by considering exceptions outside of S.G 8§
10-618(f)(2). Therefore, because we have accepted that position,

we shall not address this issue.
JUDGVENT AFFIRVED I N PART,;
REVERSED |IN PART. CASE
REMANDED TO THE Cl RCU T COURT
FOR BALTI MORE CI TY FOR FURTHER

PROCEEDI NGS  CONSI STENT W TH
TH'S OPI NI ON.

COSTS TO BE SPLIT EQUALLY
BETWEEN THE PARTI ES.



