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Darwin Geen (Darwin), a disabled mnor child, through his
parents and next friends, Teresa Johnson and Charles Johnson
(appel lants), instituted a nedical nmal practice action against North
Arundel Hospital Association, Inc. (NAH); Richard T. Fields, MD.;
Stewart P. Axel baum MD.; and Harshad R Mdy, MD. (appellees).?
Appel  ants cl ai ned that appel | ees breached the applicabl e standard
of care by failing to diagnose an alleged shunt malfunction in
Darwi n on August 18, 1988, and that a proper diagnosis would have
prevented the child' s subsequent injuries that have left himin a
chronic vegetative state.

Appel lants filed their original conplaint in the Grcuit Court
for Baltinore Gty and naned only NAH and Dr. Fields as defendants.
Dr. Fields resides and carries on business solely in Anne Arundel
County; NAH conducts business solely in Anne Arundel County. On
March 20, 1992, Baltinore City Crcuit Court Judge Richard T.
Ronmbro ruled that appellants had filed their suit in the wong
venue and transferred the action to the Crcuit Court for Anne
Arundel County.

The Anne Arundel County Circuit Court set a trial date for
June 1994. On May 17, 1994, appellants noved to stay the Anne
Arundel County proceedi ngs because they wanted to add two new
defendants to the case —Drs. Mddy and Axel baum As required by

title 3, subtitle 2A of the Courts and Judicial Proceedings

Appel l ants al so named the University of Maryland Medical System University
Hospital, as a defendant in the suit. Darwin's parents subsequently signed a joint
tortfeasor rel ease against the University of Maryland i n exchange for a paynent of
$1, 489, 000.



Article of the Maryland Code (1998 Repl. Vol & Supp. 1998),
appellants initially filed their clainms against Drs. Mdy and
Axel baumin the Health Clains Arbitration Ofice on May 20, 1994.2
After the parties agreed to waive arbitration in Decenber 1995, the
arbitration panel chairman signed a transfer order on February 20,
1996, allowi ng appellants to proceed with their case agai nst Drs.
Mody and Axel baumin circuit court.

Rat her than noving to lift the stay in the Anne Arundel County
action by adding Drs. Mdy and Axel baum to that pending case,
appellants filed a new conplaint in Baltinore City Grcuit Court.
Appel lants' basis for filing in Baltinmore Gty was that Dr. Mdy
regul arly conducted business and maintained his nedical office
there. In the Baltinore Gty conplaint, appellants not only naned
Drs. Mdy and Axel baum as defendants, but they also set forth
clains against NAH and Dr. Fields —the sanme clains al ready pending
in the Crcuit Court for Anne Arundel County. On June 3, 1996,
Baltinmore City Circuit Court Judge David B. Mtchell granted
appellees’ notion to dismss and inposed sanctions against
appel l ants. 3

Meanwhi | e, on February 22, 1996, appellants made a notion in

the Anne Arundel County Crcuit Court to transfer that pending

2Title 3, subtitle 2A, of the Courts and Judicial Proceedings Article of the
Maryl and Code (1998 Repl. Vol. & Supp. 1998) requires certain nedical nalpractice
claims to be submitted to the Health Clainms Arbitration Ofice for an initial
ascertainnent of liability and danages before the case can proceed in circuit court.
See Attorney Gen. v. Johnson, 282 Mi. 274, 275 (1978), overruled in part, Newell v.
Ri chards, 323 Md. 717 (1991).

5No appeal was filed from Judge Mtchell's dismssal of the Baltinore City
action.



action back to Baltinore Gty. On August 2, 1996, G rcuit Court
Judge Lawrence H Rushworth held a hearing on the notion. At the
time of that hearing, neither Dr. Mddy nor Dr. Axel baum had been
added to the Anne Arundel County action. Judge Rushworth denied
the notion to transfer at the conclusion of the August 2" heari ng.

On August 9, 1996, appellants anmended their original conplaint
by nam ng Drs. Mddy and Axel baum as defendants in the Anne Arundel
County acti on. Dr. Mbdy was served with process on August 19,
1996. The record is unclear as to when Dr. Axel baum was served
with process, but he filed an answer to the anended conpl aint on
Septenber 17, 1996; Dr. Mody filed his answer two days later. At
no tinme after August 9, 1996, did appellants renew their nmotion to
transfer the case back to Baltinore City.

On Cctober 30, 1996, Judge Rushworth bifurcated the case on
the issues of liability and damages. Subsequently, the trial judge
held a hearing on appellees' notion in limne to exclude Darwi n
from the courtroom during the liability portion of the trial
After hearing argunents and watching a videotape of a day in
Darwin's life,* Judge Rushworth granted the notion, finding that
Darwin did not have the ability to comunicate with his attorneys,
nurses, or parents; that he would be wunable to provide any
assistance to his attorneys in preparing his case; that he would be

unabl e to understand or conprehend the proceedings; and that his

‘After watching the videotape, the court observed that Darwin was bound to a
wheel chair, required twenty-four hour nedical attention from nurses, breathed
through a hole in his neck, and had to be fed via a feedi ng tube approxi mately every
two hours.



presence served no purpose other than to prejudice the jurors
agai nst the defendants.

Trial commenced on Cctober 7, 1997. At the conclusion of
plaintiffs' case, on Cctober 17, 1997, Judge Rushworth granted
NAH s and Mbdy's notions for judgnent. The jury returned a verdi ct
in favor of Drs. Fields and Axel baum on October 21, 1997, having
concl uded that neither doctor “departed from accepted standards of
care in the treatnent of Darwin Geen.”

Appellants filed this tinely appeal and present four questions
for our review

1. Did. . . the Grcuit Court for Baltinore
City err as a mtter of Jlaw in
transferring [a] ppellants' action to Anne
Arundel County . ?

2. Did . . . the Crcuit [Clourt for Anne
Ar undel County err in denyi ng
[ a] ppel l ants' notion to transfer [their]
action back to the Crcuit Court for
Baltinore Gty once Dr. Mbdy was added to
t he action?

3. Did the trial court err as a matter of
law in barring the [p]laintiff, Darwn
Geen[,] fromattending his own trial as
a result of his physical and nental
disability, in that such excl usion
violated the Arericans Wth Disabilities
Act, as well as fundanental notions of
equal access to justice?

4. Did the trial court err in allowng
[a] ppel | ees to present a theory of their
case that is against Maryland case | aw as
stated in Mehlman v. Powel | ?

We answer all of the questions in the negative and affirm



Darwin Geen was born on February 12, 1977, with a nedi cal
condition called hydrocephal us. Hydr ocephal us causes increased
pressure on the brain due to an excessive accunul ation of fluid.
When Darwi n was ni ne days old, doctors placed a shunt in the right
ventricle of his brain that drained the extra fluid to another part
of his body in order to prevent the build-up of intracranial
pressure.

In 1981, when he was approxi mately four-and-a-half years old,
Darw n conpl ai ned of headaches and vomting. Doctors determ ned
that Darwin's shunt was not functioning properly and perforned
surgery to correct the problem For the next several years, Darwi n
experienced no problens wth his shunt.

On the norning of August 17, 1988, Darwin was with his father
when he began conpl ai ning that he had a headache. Darwin's father
gave him Tylenol and later testified that it was not unusual for
Darwin to have headaches and that Tylenol normally cured the
probl em On this day, however, the Tylenol did not work, and
Darwi n continued to conplain of a headache. Later that day, Darw n
felt nauseous, began vomting, and refused to eat. Hi s father
continued to give him Tylenol, but Darwin's condition did not
i nprove.

The next nmorning, August 18, 1988, Darwn was still
conpl aining that he had a headache. |In addition, Darw n appeared
drowsy and was still refusing to eat. Darwin's father gave him
anot her dose of Tylenol but this again failed to relieve the

child s synptons. At this point, Darwin's father becane very



concerned and decided to take his son to the energency room at
nearby North Arundel Hospital, |located in Anne Arundel County.

Darwin and his father arrived at the hospital at 11:05 a.m
Dr. Fields, the on-call physician in the energency room exam ned
Darwin at 1:00 p.m At that time, Darwin was conplaining of a
severe headache. Dr. Fields ordered several |aboratory tests,
i ncludi ng an energency CT scan. Darwin was also given Vicodin, a
prescription pain killer.

Darwin's CT scan was reviewed by Dr. Axel baum a radiol ogi st
at NAH. Dr. Axel baum noted the presence of shunts in Darwin's
brain as well as a nunber of other abnormalities, but he
interpreted these results as all old changes. Dr. David Buchhol z,
appel l ants' nedi cal expert, later opined at trial that Dr. Axel baum
breached the standard of care when he reported that the changes
were all old while failing to report to Dr. Fields that there was
a possibility that the results could represent new change or a
bl ocked shunt.

Dr. Fields contacted Dr. Mdy, the neurol ogi st on-call at the

hospital. Dr. Mdy advised that Darwin could be rel eased once his
headache was relieved. It is unclear when Dr. Axel baum placed his
witten findings in Darwin's energency room (“ER’) chart. Dr.

Buchhol z | ater testified that if Dr. Axel baum s findings were not
in the ER chart when Dr. Fields spoke with Dr. Mdy, then neither
Dr. Fields nor Dr. Mody breached the standard of care. I f Dr.
Axel baum's findings were in the chart and Dr. Fields read it to Dr.

Mody, then Dr. Fields also conplied with the standard of care,



according to Dr. Buchhol z. Dr. Buchhol z said, however, that if
Dr. Axel baumis notations were on the chart and Dr. Fields failed to
read themto Dr. Mody in their entirety, then Dr. Fields would have
breached the standard of care. Dr. Buchholz could not say which of
these three scenarios actually occurred.

At 2:45 p.m, Darwin's headache was gone, and he was able to
tolerate fluids. Dr. Fields consulted with Dr. Lee, Darwin's
primary care pediatrician, who inforned Dr. Fields that he would
see Darwn in his office for a followup the next day. Dr.
Fields's final diagnosis was a “vascul ar headache.” He rel eased
Darwin fromthe hospital at 3:05 p.m wth instructions to follow
up with Dr. Lee the next day. Darwin then left the hospital and
went to his father's hone, |located in Anne Arundel County.

After his release fromNAH Darwin continued to conplain of a
headache at his father's hone. That evening, his father gave him
another Vicodin as prescribed by Dr. Fields. The next norning,
August 19, 1988, Darwin was still conplaining of a headache. Hi's
father took Darwin to Dr. Lee's office in Anne Arundel County for
his foll owup appointment. Dr. Lee exam ned Darwi n and noted that
he had a headache, appeared drowsy, and had a staggering gait. Dr.
Lee contacted Darwi n's neurosurgeon, who referred Darwin to the
University of Maryland Hospital, located in Baltinore City.

Dr. Buchholz was later to testify that Darwin's condition at
Dr. Lee's office was “worse” than it was the day before at NAH and

that the worsening of his condition was related to increasing



intracranial pressure caused by his still undiagnosed shunt
mal f uncti on.

Darwin and his father arrived at the University Hospital at
3:55 p.m on August 19, 1988. The University Hospital ER records
note that Darwin was weak, drowsy, and |ethargic; that he wal ked
well the day before but “today can hardly wal k by hinself”; and
t hat his headache was “worse today.” Darwin's shunt was tapped® in
t he emergency room and a CT scan was perforned. The shunt tap
revealed that Darwin had increased intracranial pressure. From
this information, energency roomdoctors correctly diagnosed Darw n
as having a probable shunt mal function, and at 11:05 p.m, Darwin
was admtted to the neurosurgery service of the University
Hospital . Corrective surgery was not perforned imediately,
however, and the next day, August 20, 1988, Darwi n experienced a
cardiac arrest as a result of his shunt bl ockage. Doctors were
able to revive and stabilize him but the cardiac arrest caused
extensive and irreversible damage to Darwin's brain. This danage
has left Darwin in a permanent vegetative state.

Dr. Buchhol z' s expert opinion was that, given Darwin's nedica
history and the synptons that he was exhibiting at NAH, the doctors
shoul d have perforned a shunt tap on Darwin on August 18, 1988.
According to Dr. Buchholz, if a shunt tap had been perforned at
NAH, it would have reveal ed that Darwi n had increased intracrani al

pressure at that tinme. This information would have | ed the doctors

5A shunt tap is a diagnostic test that allows doctors to deternine if a shunt
i s working properly.



to the proper diagnosis that Darwin's synptons were caused by shunt
mal function. Dr. Buchhol z opined that once a correct diagnosis had
been nmade, if Darwi n had been properly managed fromthat point on
and received a shunt revision,® then his subsequent cardi ac arrest
on August 20, 1988, could have been avoi ded.

In addition, Dr. Buchholz testified that, between the tinme of
Darwi n's discharge from NAH and his arrival at the University of
Maryl and Hospital in Baltinore City, Darwin had increased synptons
from his intracranial pressure, but his injuries were not
irreversible at that point. According to Dr. Buchholz, if a shunt
revi sion had been done at University Hospital on August 19, 1988,
or during the norning of August 20, 1988, Darwi n woul d have avoi ded
his cardiac arrest and would not have suffered any permanent
injury. Dr. Buchholz admtted, however, that if Darwin had been
referred to the University of Mryland Hospital by NAH on August
18, 1988, there was no evidence that his course of treatnment at the
University of Mryland Hospital would have been any different,
other than that his treatnent woul d have started twenty-four hours

earlier.”

A shunt revision is a procedure that repairs or replaces a malfunctioning
shunt .

Dr. Buchhol z's testinmobny on this point was as foll ows:

Q Now, is there any indication or any evidence that
you have, Dr. Buchholz, that had Darwin G een been
referred [to the University of Maryland Hospital by North
Arundel Hospital on August 18, 1988] the deci sion-nmaki ng
at [the] University [of Maryland] would have been
different?

A I have no specific evidence to point to.

Qobviously, it would have been 24 or 25 hours earlier, but

| can't point to anything that's docunented in the records
(continued. . .)



ANALYSI S
| ssue 1

A. “Where the Cause of Action Arose”

I n Decenber 1991, appellants filed their initial conplaint in
the Crcuit Court for Baltinore City against NAH and Dr. Fields
Defendants imedi ately chall enged venue. At a March 20, 1992
hearing, Judge Ronbro found that both NAH and Dr. Fields were
residents of Anne Arundel County, that they both maintai ned offices
and engaged in business solely in Anne Arundel County, and that
appel l ants' cause of action arose in Anne Arundel County. Based on
these findings, he ruled that Baltinore Gty was an inproper venue
for the suit and transferred the case to Anne Arundel County. On
appeal , appellants claimthat Judge Ronbro erred in this ruling.

Section 6-201 of the Courts and Judicial Proceedings Article
of the Maryland Code (1998 Repl. Vol.) (hereinafter “CJ”) provides,

in pertinent part:

(a) Cvil Actions. — Subject to the
provi sions of 88 6-202 and 6-203 and unl ess
otherwise provided by law, a civil action
shall be brought in a county where the

defendant resides, carries on a regular
busi ness, is enployed, or habitually engages
in a vocation.

(b) Miltiple Defendants. —If there is
nore than one defendant, and there is no
single venue applicable to all defendants,
under subsection (a), all my be sued in a
county in which any one of them could be sued,
or in the county where the cause of action
ar ose.

(...continued)
that indicates that the course woul d have been different.
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C) 8 6-202 reads, so far as here material:

In addition to the venue provided in
§ 6-201 or § 6-203, the follow ng actions may
be brought in the indicated county:

* * %

(8) Tort action based on negligence —
Where the cause of action arose;

(Enmphasi s added.)

All parties agree with Judge Ronbro's finding that, at the
time the conplaint was filed in Baltinore City, both NAH and Dr.
Fields were Anne Arundel County residents who nmaintained their
of fices and conducted their business solely in that County. As
such, neither party disputes that Anne Arundel County was the only
proper venue under CJ 8 6-201 because it provided “a single venue
applicable to all defendants.” Neverthel ess, appellants note that
CJ) §8 6-202(8) provides an alternative venue in negligence actions,
allowing plaintiffs to bring suit in the county where the cause of

action arose. See Wlde v. Swanson, 314 Ml. 80, 92 (1988) (hol ding

that when nmultiple venues are proper under both CJ 8 6-201 and CJ
8 6-202, the plaintiff can choose to proceed under either section —
“Nei ther section enjoys a priority over the other”). Appellants
mai ntain that, under CJ 8 6-202(8), venue was proper in Baltinore
City because their cause of action arose there.

Whet her the court was right in transferring the case to Anne
Arundel County depends, in part, upon the neaning of the phrase
“where the cause of action arose.” Maryland appellate courts have

not had occasion to interpret this phrase in the context of our

11



venue statutes, but prior decisions have interpreted simlar
| anguage contained in section 11-108(b) of the Courts and Judi ci al
Proceedings Article of the WMiryland Code (1998 Repl. Vol.)
(hereinafter CJ 8 11-108(b)). Section 11-108(b) states:

Limtation on anpunt of danmages established.

— (1) In any action for damages for personal

injury in which the cause of action arises on

or after July 1, 1986, an award for
noneconom ¢ danages nay not exceed $350, 000.

(Enmphasi s added.)

In Onens-I1linois, Inc. v. Arnstrong, 326 Md. 107 (1992), the

Court of Appeals held that, with respect to CJ] 8 11-108(b), a cause
of action “arises” when facts exist to support each el enent of the

cause of action. See id. at 121 (citing Omens-Illinois v.

Arnstrong, 87 Md. App. 699, 724-25 (1991)). The Court expl ai ned:

We agree with the Court of Special Appeals'

conclusion that a cause of action in
negligence . . . arises “when facts exist to
support each elenent.” 1In a negligence claim

the fact of injury would seemngly be the | ast
elenment to conme into existence. The breach

duty, and causation el enents naturally precede
the fact of injury.

ld. (citation omtted); see Onens Corning v. Bauman, No. 744, Sept.

Term 1998, 1999 W. 41997, at *11 (Md. C. Spec. App. Feb. 1, 1999)
(“Each of the elenents of a claimnust be nmet before a cause of

action arises . . . ."); Ford Mdtor Co. v. Wod, 119 M. App. 1,

45, cert. denied, 349 M. 494 (1998) (“[A] cause of action for
negligence . . . arises when the injury first occurs.”); Anchor

Packing Co. v. Ginshaw, 115 MJ. App. 134, 153 (1997), vacated in

part sub nom Porter Hayden Co. v. Bullinger, 350 Ml. 452 (1998)

12



(stating that a cause of action arises “when all the elenents of

the claim are satisfied”); D Leo v. Nugent, 88 M. App. 59, 77

(1991) (concluding that a nedical nmalpractice cause of action
arises “when a negligent act, coupled with the resulting harm
anounts to a legally cognizable wong”).

Al t hough the cases just referenced deal with when a “cause of
action arises” in the context of CJ 8 11-108(b), we see no reason
why the sanme interpretation of the phrase should not be applied to

where a “cause of action arises” under CJ 8 6-202(8). See Engel v.

Gosper, 177 A 2d 595, 598 (N.J. Super. . Law Div. 1962) (noting
that state statute dictating that a wongful death cause of action

ari ses when death occurs al so nmakes it “reasonable to concl ude that

[a wongful death] cause of action arises where death occurs”
(emphasis added)). W therefore hold that, under CJ § 6-202(8),
“where the cause of action arises” is the place where all the
el enents of the negligence claim (duty, breach, causation, and
injury) are satisfied. 1In negligence cases, because injury is the
last elenment to conme into existence, a cause of action in

negl i gence arises where the injury first occurs.

Appel | ees argue that a cause of action in contract or tort

arises where the alleged breach occurs. Appellees cite Kane v.

Schul neyer, 349 Ml. 424 (1998), in support of this position. O her
than citing to Kane, appellees fail to point to any case that holds
that a cause of action arises at the place of the breach. Kane
does not hold that a cause of action in contract or tort arises

where the breach occurs —the specific holding of Kane is that, in

13



an action involving the breach of an agreenent to pay noney, a
cause of action for breach of contract arises where paynent was to
be nade; if no place of paynent is specified in the agreenent, then
the cause of action arises where the creditor resides or has its
pl ace of business. See id. at 438.

At issue in Kane was the breach of an agreenent to repay a
debt . In such actions, the breach and damages arising fromthe
breach wll always occur in the sanme place. In other words, as
soon as the debtor fails to make paynent at the proper place, the
creditor has incurred damages at that |ocation. The Kane Court did
not address the issue of where a cause of action arises when the
breach occurs in one county and the injury occurs in another. As
such, Kane does not support appellees' argunent that a cause of

action ari ses where the breach occurs.?®

8Qur research has revealed that the majority of our sister states with venue
statutes simlar to ours have held that a tort cause of action arises at the place
of injury. See, e.q., Ebell v. Seapac Fisheries, Inc., 692 P.2d 956, 957-58 (Al aska
1984) (interpreting statute that placed venue in “the judicial district in which the
claimarose” and holding that, in tort cases, this | anguage placed venue where the
plaintiff first suffered injury); Tucker v. Fianson, 484 So. 2d 1370, 1371-72 (Fla
Dist. C. App. 1986) (construing venue statute allowing suit to be brought “where
the cause of action accrued” and holding that, in negligence suits, “the rule is
wel | established that a cause of action accrues where the plaintiff suffers his or
her injuries . . .”); Gaboury v. Flagler Hosp., Inc., 316 So. 2d 642, 644 (Fla
Dist. Ct. App. 1975) (“[A] cause of action is said to arise at the place where the
act creating the right to bring an action occurred, and when a tort is conplete in
a particular county, the cause of action is deened to have accrued there so as to
fix venue . . .” (enphasis omtted)); Wentz v. Mntana Power Co., 928 P.2d 237
(Mont. 1996) (holdlng that venue statute permitting tort suit in “the county where
the tort was comm tted” allowed wongful death cause of action to be brought only
in county where death occurred; rejecting position that a tort is “conmmtted” or
“arises” where the negligent acts took place); Engel v. Gosper, 177 A 2d 595, 597-98
(N.J. Super. C. Law Div. 1962) (“It is conceded by all counsel and seens wel
established that a cause of action for damages for personal injuries caused by
negligent acts arises where the injuries are inflicted”; rejecting position that a
wrongful death cause of action arises at the place where the allegedly wongful acts
occurred); Emert v. Larami Corp., 200 A 2d 901, 902-04 (Pa. 1964) (“To constitute
a tort, there nust be an injury; nmere negligence establishes no right of action
The place of wong is, and the tort nust be deened to arise, where the injury is
inflicted, not where the negligent acts leading to it were conmitted.”) (enphasis
omtted); Action Indus. v. Wedenman, 346 A 2d 798, 805 (Pa. Super. C. 1975)
(continued. . .)

14



8(...continued)

(construing statute placing venue in “the county in which the cause of action arose”
and holding that, “[i]n a tort action, the cause of action arises where the injury
isinflicted”). But see, e.qg., lvey v. Padgett, 502 So. 2d 22, 23 (Fla. Dist. C
App. 1986) (“In a tort action, the cause of action accrues where the act (or
om ssion) creating the right to bring the action occurred.”); Spencer v. Flathead
County, 687 P.2d 1390, 1392 (Mont. 1984) (“Were a cause of action arises is to be
determ ned by inquiring where the act or breach occurs which creates the necessity
for bringing the suit.”); MQiire v. Fitzsimons, 475 S.E 2d 132, 136-37 (W Va.
1996) (noting that prior decisions have recogni zed that venue may arise in nore than
one county and holding that a | egal mal practice cause of action arises either (1)
where the attorney's duty cane into existence; (2) where the breach of the duty
occurs; or (3) where the damages from the breach occurs). See generally Jay M
Zitter, Annotation, Place Wiere Claimor Cause of Action “Arose” Under State Venue
Statute, 53 A L.R 4th 1104 (1987).

On the other hand, federal courts have taken a variety of different approaches
in determning where a cause of action “arises” under the federal venue statute (28
US C 8§ 1391). See generally, Annotation, What |Is the Judicial District “In Wich
the daimArose” for Venue Purposes Under 28 U.S.C S. § 1391(a) and (b), 59 A L.R
Fed. 320 (1982). Prior to 1990, title 28, section 1391(a), of the United States
Code placed venue in diversity cases in the federal district “in which the claim

arose.” Sone federal courts, like nost state courts, interpreted this | anguage as
permtting venue only in the jurisdiction where the plaintiff first suffered injury
(“place of injury” test). See, e.q., Delta Educ., Inc. v. Langlois, 719 F. Supp

42, 49 (D.NH 1989); Wade v. Qynpus Indus., 695 F. Supp. 730, 734 (S.D.N. Y. 1988);
Quinn v. Bowwar Pub. Co., 445 F. Supp 780 (D. M. 1978). Most federal courts
however, adopted one of two tests to determne where a claimarose —the “wei ght of
contacts” test or the “substantial part” test. See Mssouri Hous. Dev. Commin v.
Brice, 919 F.2d 1306, 1309 (8th Cir. 1990); Frontier Fed. Sav. & Loan Ass'n V.
National Hotel Corp., 675 F. Supp. 1293, 1300 (D. Utah 1987); Hodson v. A.H Robins
Co., 528 F. Supp. 809, 813 (E.D. Va. 1981), aff'd, 715 F.2d 142 (4'" Cir. 1983)
Under the “weight of contacts” test, venue is proper in the district that has
the nost significant ties to the claim and not proper in a district where nerely
i nsignificant conduct took place. See Brice, 919 F.2d at 1312; Broadcasting Co. V.
Flair Broadcasting Corp., 892 F.2d 372, (4th Cr. 1989); Frontier, 675 F. Supp. at
1301; Hodson, 528 F. Supp at 813; Quinn v. Bowrar Pub. Co., 445 F. Supp. 780, 783
(D. Md. 1978); Hindu Incense v. Meadows, 439 F. Supp. 844, 847 (N.D. Il1l. 1977);
California Gippers, Inc. v. United States Soccer Football Ass'n, 314 F. Supp. 1057,
1063 (N.D. Cal. 1970); Philadelphia Hous. Auth. v. American Radiator & Standard
Sanitary Corp., 291 F. Supp. 252, 260 (E.D. Pa. 1968). It is noteworthy, however,
that federal courts applying the “weight of contacts” test have given significant
wei ght to the location of the injury in anal yzing where a claimarose. See Hodson
528 F. Supp. at 814; Grappone, Inc. v. Subaru of Anmerica, Inc., 403 F. Supp. 123,
133 (D.N.H 1975) (adopting the “weight of contacts test” but noting that “the place
of injury should be given great weight and consideration by the court”). Q her
federal courts have used the “weight of contacts” test only in conplex cases where
injuries are present in multiple districts; for sinple tort cases, these courts have
stated that the “place of injury” test applies. See California dippers, 314 F
Supp. at 1063; Phil adel phia Hous. Auth., 291 F. Supp. at 260 (“Wiile it may be well
to find that a tort claimarises in the jurisdiction where injury occurs, antitrust
actions are not susceptible to such sinplistic rationale.”) (enphasis omtted).
The “substantial part” test places venue in the district in which a
substantial part of the events or omssions giving rise to the claimoccurred. See,
e.g., Lanobnt v. Haig, 590 F.2d 1124, 1134-35 (D.C. Cir. 1978); Commercial Lighting
Prods., Inc. v. US Dist. Court, 537 F.2d 1078, 1080 (9th Cr. 1976); Medica
Energency Serv. Assocs. v. Duplis, 558 F. Supp. 1312 (N.D. IIl. 1983); Hodson, 528
F. Supp. at 815; Thornwell v. United States, 471 F. Supp. 344, 355-56 (D.D.C. 1979).
In Leroy v. Geat Western United Corp., 443 U S. 173 (1979), the Suprene Court
had the opportunity to interpret section 1391, but the Court did not expressly
endorse any particular test for determning where a claim arises. The Court
determ ned where a claimarose by bal ancing the various rel evant contacts between
(continued. . .)
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We therefore reject appellees' interpretation of the |anguage
in CJ] 8 6-202(8) and hold that a cause of action in negligence
arises where the injury first occurs.

B. VWere Did Darwin First Suffer Injury?

Appel l ants presently contend that because Darwin suffered his
cardiac arrest and brain danmage at the University of Maryland
Hospital in Baltinore Gty, the cause of action arose in Baltinore
City because this is where he manifested injury proxi mately caused
by NAH s and Dr. Fields' alleged breach of the standard of care
On the other hand, appellees maintain that, after his discharge
from NAH on August 18, 1988, and due to his undiagnosed shunt
mal function, Darwin incurred pain and suffering injuries in Anne
Arundel County, before he was transported to Baltinore Cty, and
therefore the cause of action arose in Anne Arundel County.

In Ednonds v. Cytology Services, 111 M. App. 233 (1996),

aff'd sub nom, R vera v. Ednonds, 347 Ml. 208 (1997), we said:

A patient sustains an “injury” .
when, as a result of the tort, he or she first

8(...continued)
the claimand the districts. See id. at 186. Lower courts interpreting Leroy
concluded that the Suprene Court's analysis inplicitly rejected the “place of
injury” test and indirectly endorsed the “weight of contacts” approach. See
M ssouri Hous. Dev. Commin, 919 F.2d at 1311; Broadcasting Co., 892 F.2d at 372
Dody v. Brown, 659 F. Supp. 541, 550 (WD. Md. 1987) (“Leroy did not overrule those
cases applying the weight of the contacts test.”).

The confusion anong the federal courts ended in 1990 when Congress adopted the
“substantial part” test by replacing the “claimarose” |anguage in section 1391 with
“ajudicial district in which a substantial part of the events or om ssions giving
rise tothe claimoccurred . . . .” 28 US.C 8§ 1391(a)(2) & (b)(2) (1994 & Supp
1997).

Even though nany federal cases have determined that a claim “arises” in a
district other than the place of injury, appellees nake no argunent that we should
adopt a “weight of contacts” or “significant part” approach. |In addition, we note
that the Court of Appeals in Kane expressly rejected these approaches to venue. The
Kane Court noted that there were a “bewildering variety of tests to ascertain where
cl ai marose” under the federal venue statute and that there was no need for Maryl and
courts “to wander into that thicket.” 349 MI. at 438-39 n.6
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sustains conpensable danages that can be
proven with reasonable certainty. Therefore,
the patient could suffer an “injury” as a
result of a negligent m sdiagnosis, when (1)
he or she experiences pain or ot her
mani festation of an injury; (2) the disease
advances beyond the point where it was at the
time of the m sdiagnosis and to a point where
(a) it can no longer effectively be treated,
(b) it <cannot be treated as well or as
conpl etely as it could have been at the tine
of the msdiagnosis, or (c) the treatnent
would entail expense or detrinental side
effects that would not |ikely have occurred
had treatnment commenced at the earlier tineg;
or (3) the patient dies. This is not, of
course, an exhaustive checkl i st; t he
overriding inquiry in all cases nust be when
t he pati ent first sust ai ned | egal ly
conpensabl e danmages. |In any event, the injury
occurs, as we have observed, when legally
conpensabl e tort damages first occur,
regardl ess of whether those danages are
di scover abl e or undi scover abl e.

Id. at 270 (citations omtted). Gven this definition of injury,
we agree with appellees that Darwin first suffered injury in Anne
Arundel County.

During discovery, one of the interrogatories propounded to
appel | ants was:

Descri be in det ai | t he injuries,
disabilities, and infirmties which you claim
that [Darw n] sustained as a result of the
occurrence which is the subject matter of this
suit, and when each such injury, disability,
or infirmty occurred.

Appel l ants' answer to this interrogatory was:

At the time [Darwin] was in the care of
t he Defendants at North Arundel Hospital, the
child' s intracranial pressure was constantly
increasing causing neurological deterioration
nmoving him inevitably toward and ultimtely
causi ng massive brain injuries.
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(Enmphasis added.) This interrogatory answer shows that appellants
clainmed that the defendants caused Darwin to suffer injury in the
form of “neurol ogical deterioration” and increased intracrania
pressure while at NAH, |ocated in Anne Arundel County.

In addition, at trial, appellants' nedical expert, Dr.
Buchhol z, testified that if the doctors at NAH had properly
di agnosed Darwi n as having a shunt mal functi on on August 18, 1988,
then he would have been referred to the University of Mryl and
Hospital twenty-four to twenty-five hours earlier for a shunt
revision. See supra note 7. | nst ead, because of this alleged
m sdi agnosi s, Darwn was sent to his honme in Anne Arundel County.
VWhile at his hone, Darwin experienced pain and suffering in the
form of headaches and drowsiness caused by his increasing
intracranial pressure. The next day, at Dr. Lee's office in Anne
Arundel County, Darwin continued to conplain of a headache and

drowsi ness, and Dr. Lee also noted that Darwn had a “staggering

gait” — a common synptom of increased intracranial pressure
Overall, Darwin's condition continued to worsen after his rel ease
from NAH, and this worsening took place in Anne Arundel County. In

short, Darwi n experienced pain and suffering injury in Anne Arundel
County due to appellees' alleged negligent failure to diagnose the
bl ocked shunt. Darwin's pain and suffering could have been |imted
if he had been referred immediately to the University of Maryl and
Hospital for a shunt revision. In this regard, Dr. Buchholz

testified on cross-exam nation as foll ows:
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Q Ckay. Now, in response to o
whether Darwin Geen had sustained injury
between the tine he was seen at North Arundel
Hospital and the tine of his [cardiac] arrest,
sone time around m dday on the 20th, you had
mentioned . . . that [Darwin] had sustained no
irreversible injury. But, in fact, you're
willing to go further than that and say that
he sustained no injury whatsoever; is that
true?

A | nean, iLf you nean synptons as being
sone form of injury, he had sonme synptons
which had increased. But | think in the sense
that we really nmean the term some sort of
per manent danmage, that is true that he had not
sustai ned permanent damage prior to the
arrest.

(Enmphasi s added.)

I n sum because appellants' own evidence showed that Darw n
first experienced injury in the form of “neur ol ogi cal
deterioration” and pain and suffering in Anne Arundel County, the
cause of action arose in that county. Accordingly, Judge Ronbro
did not err in transferring the case out of Baltinmore City.°® The
fact that Darwin experienced nore serious injuries later in
Baltinore Gty is of no consequence for venue purposes —the cause
of action was conplete as soon as Darwin first experienced any

injury fromthe alleged negligent acts of NAH and Dr. Fi el ds.

°The interrogatory and its answer, and the testinony showing that Darwin first
experienced injury in Anne Arundel County, were elicited after the Circuit Court for
Baltinmore City made its venue ruling. Neverthel ess, it would be an exercise in
futility to remand this case to determne where Darwin first experienced injury when
appel I ants' own evidence shows that Darwin incurred pain and suffering injuries in
Anne Arundel County.

19



| Sssue 2

Both sides agree that Dr. Mdy carries on his business and
mai ntains an office in Baltinore Cty. Appellants' second claimis
t hat Judge Rushworth erred in failing to transfer the case back to
the Grcuit Court for Baltinore Gty once Dr. Mody was added to the
action. Appellants argue that the addition of Dr. Mddy to the case
made venue proper in Baltinmore City under the nultiple defendant
provi sion of CJ 8 6-201(b).

Appel l ants' argunent is wthout nmerit because, at the tine
t hat Judge Rushworth deni ed appellants' notion to transfer the case
back to Baltinmore Gty, Dr. Mddy had not been nanmed as a def endant
in the case. The court denied appellants' notion to transfer on
August 2, 1996. Appellants did not anend their conplaint to add
Dr. Mddy to this case until August 9, 1996. Thereafter, appellants
never renewed their notion to transfer. Because Dr. Mdy was not
a defendant in the case at the tinme Judge Rushworth decided the
nmotion, there was no basis for himto grant the transfer. As such,
there was no error.

| ssue 3

Appel l ants next contend that the trial court erred as a matter
of lawin excluding Darwin fromthe courtroomduring the liability
phase of the trial because such exclusion was: (A) a violation of
the Arericans with Disabilities Act of 1990, 42 U S.C. 88 12101-
12213 (1994) (hereinafter “ADA’); (B) a violation of federal and

state due process; and (C a violation of the First and Fourteenth
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Amendments' inplicit right guaranteeing the public access to
trials.

A. Anericans Wth Disability Act

Title Il of the ADA, 42 U S.C. 88 12131-12165 (1994), deals
with discrimnation agai nst di sabl ed persons by public entities.?
Section 12132 states:

Subj ect to the provisions of this subchapter,
no qualified individual with a disability
shall, by reason of such disability, be
excluded from participation in or be denied
the benefits of the services, prograns, or
activities of a public entity, or be subjected
to discrimnation by any such entity.

Federal regulations inplenmenting the requirenents of the ADA state:

A public entity shall make reasonabl e
nodi fications in policies, practices, or
procedur es when t he nodi fi cations are
necessary to avoid discrimnation on the basis
of disability, unless the public entity can
denonstrate that making the nodifications
woul d fundanentally alter the nature of the
service, program or activity.

28 CF.R 8 35.130(b)(7) (1999); see Winreich v. Los Angeles

County Metro. Transp. Auth., 114 F.3d 976, 979 (9th Cr. 1997),

cert. denied, 118 S. Ct. 423 (1997).

Under the ADA's definition, state courts are public entities. See 42 U S.C.
§ 12131(1)(B) (1994); Layton v. Elder, 143 F.3d 469, 472 (8th Cir. 1998); Galloway
V. Superior Court, 816 F. Supp. 12, 19 (D.D.C. 1993); State v. P.E., 664 A 2d 1301,
1304 (N.J. Super. C. Law Div. 1994); People v. Caldwell, 603 N Y.S 2d 713, 714
(NY. Crim Ct. 1993).
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Once a qualified individual with a disability! requests a
reasonabl e nodi fication, and the public entity denies the request,
Title Il sets forth various procedural mechani sns'?2 by which that
i ndi vidual can seek injunctive relief to force the public entity to
make the reasonable nodifications to allow the disabl ed individual
access to the services, programs, or activities of the public

entity.® In short, the ADA allows for action only against the

public entity for prospective injunctive relief —there is nothing

in the ADA that provides a basis for reversing the judgnment of a
| ower court in a civil dispute between private parties. Therefore,
assum ng, arguendo, that Judge Rushworth's ruling constituted a
violation of the ADA, this would only give Darwin a separate cause
of action for injunctive relief against the trial judge in his

official capacity as a judicial officer of the State —it would

BA “qualified individual with a disability” is defined as:

[Aln individual with a disability who, with or wthout
reasonabl e nodifications to rules, policies, or practices,
the renoval of architectural, communi cati on, or
transportation barriers, or the provision of auxiliary
aids and services, neets 42 U S.C. 88 12131-12165 (1994).
the essential eligibility requirenents for the receipt of
services or the participation in prograns or activities
provided by a public entity.

42 U.S.C. § 12131(2) (1994).

2plaintiffs alleging a violation of the ADA by a public entity can: (1)
conpl ain under the public entity's internal grievance procedure, if available; (2)
file an administrative conplaint with a designated federal agency or the United
States Departnment of Justice within 180 days of the date that the alleged
di scrimnation occurred; or (3) file suit in court for injunctive relief. See 42
U S C § 12133 (1994); 28 C.F.R 88 35.107(b), 35.170-35.175 (1998).

BAttorney's fees and court costs are al so recoverable, but nonetary damages are
not permtted for a violation of Title Il of the ADA See 28 CF.R 8§ 35.175
(1998); Tyler v. Gty of Manhattan, 857 F. Supp. 800, 819 (D. Kan. 1994); Col eman
v. Zatechka, 824 F. Supp. 1360, 1374 n.30 (D. Neb. 1993).

4S50 far, no court has considered the issue of whether the exclusion of a
di sabled plaintiff froma civil trial violates the ADA. See Cary v. Oneok, Inc.
(continued. . .)
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not constitute reversible error in the case sub judice. Thus,

whet her Judge Rushworth's exclusion of Darwin fromtrial violates
the ADAis irrelevant to the outcone of this case.

B. Due Process

Appel l ants al so argue that the exclusion of Darwin fromthe
l[iability phase of the trial violated his due process rights under
the United States and Maryland Constitutions. For reasons set
forth bel ow, we disagree.

A party does not have an absolute right to attend trial. See

Hel m nski v. Ayerst Lab., 766 F.2d 208 (6th Cr. 1985); Marks v.

Mobil Gl Corp., 562 F. Supp. 759, 768 (E.D. Pa. 1983), aff'd, 727
F.2d 1100 (3¢ Cir. 1984): Cary v. Oneok. lnc., 940 P.2d 201, 204

(Kkla. 1997). Although there is no Maryl and case | aw specifying the
ci rcunstances under which the exclusion of a party from trial
of fends due process, many courts faced with this issue have adopted
the reasoning used by the Sixth GCrcuit Court of Appeals in

Hel m nski . See, e.qg., Hnes v. WIlkinson, 163 F.R D. 262, 265-68

(S.D. Chio 1995); Province v. Center for Wnen's Health & Famly

Birth, 25 Cal. Rptr. 2d 667, 675 (Cal. C. App. 1993) (noting that
Hel m nski “surveyed, considered, and discussed the rules which had
been applied to a broad range of cases” dealing with the exclusion

of parties fromtrial); Cary, 940 P.2d at 205; Bremmer v. Charles,

%, . .continued)
940 P.2d 201, 205 n.6 (kla. 1997); Matthew A. Sokol, Cary v. Oneok, Inc.: Cklahoma
Supreme Court Upholds Plaintiff's Right to Attend Trial, 19 Pace L. Rev. 195, 214
(1998) (“The issue of whether the [ADA] gives rise to a cogni zabl e cause of action
for a plaintiff who is excluded fromtrial is yet to be litigated.”). W express
no opinion as to the nerits of such an action under the facts of this case.
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821 P.2d 1080, 1085 (Or. 1991), nodified by, 832 P.2d 454 (Or.

1992) .

In Helmnski, the plaintiffs alleged that the mnor
plaintiff's nother's exposure during pregnancy to a surgical
anesthetic manufactured by the defendant caused injury to the
m nor's nervous system when he was a fetus. See 766 F.2d at 210.
The defendants noved to exclude the mnor fromtrial, arguing that
hi s appearance before the jury would be prejudicial to their case.
See id. at 213. At the tinme of trial, the mnor required twenty-
four hour a day care, did not speak, was not toilet trained, and
had an extrenely low |IQ See id. at 210. The trial judge
bi furcated the proceedings and excluded the mnor from the

liability phase of the trial. See id. at 211. On appeal to the

Sixth Grcuit, the plaintiffs argued, inter alia, that the
exclusion of the mnor deprived himof his Fifth Anendnent right to
due process. See id. at 213.

The Hel m nski court held that, although a plaintiff does not
have an absolute right to be present in the courtroom due process
prevents a court from arbitrarily excluding a party fromtrial.
See id. According to the court, in cases where the plaintiff has
a severe injury that may potentially prejudice the jury and the
plaintiff is unable to conprehend the proceedings or aid counsel,
exclusion of the plaintiff does not offend due process. See id. at
217. The court stated:

Al t hough under sone circunstances the nere

sight by a jury of a severely injured
plaintiff may evoke juror synpathy, juror
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synpathy alone is insufficient to establish
juror prejudice. CGenerally, the jury wll
follow the court's instructions and fulfill
its promse to decide the case solely on the
facts. On the other hand, there may be
occasi ons when the nere presence of a party
woul d render the jury unable to arrive at an
unbi ased  judgnent concer ni ng lTability.
Shoul d such a case arise and the presence of
t he party woul d not aid t he fair
adm nistration of justice, the trial court can
exclude the plaintiff or limt his presence.
A party's involuntary exclusion under these
ci rcunstances would not constitute a denial of
due process. Neverthel ess, absent disruptive
behavi or, involuntary exclusion of a party who
is able to conprehend the proceedings and aid
counsel would constitute a denial of due
process since exclusion of such party would
deny himthe right to obtain a fair trial.

|d.; see also Murley v. Superior Court, 638 P.2d 1331, 1334 (Ariz.

1981) (holding that plaintiff, who was comatose, required a
tracheostony to breathe, was fed via a feeding tube, was unable to
communi cate with his |lawers, and was properly excluded from
liability phase of trial because his presence would prejudice the

jury); Dickson v. Bober, 130 N.-W2d 526, 530 (Mnn. 1964) (hol ding

that because plaintiff was unable to testify or conprehend the
proceedi ngs, he possessed no absolute right to be present at trial
so long as his rights were protected by his attorney and guardi an
who brought the action on his behalf).

The Hel m nski court set forth a two-step inquiry to determ ne
whet her a party's exclusion fromtrial conports with due process.
[ T]he defendant who seeks to exclude a
handi capped plaintiff nust establish at a
hearing that the plaintiff's presence would
prevent or substantially inpair the jury's

performance of its factfinding task. The
requisite showing of prejudice cannot be
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satisfied sinply by establishing that a
plaintiff has a physical or nmental injury; the
party seeking the exclusion mnust establish
that the party's appearance or conduct 1is
likely to prevent the jury fromperformng its
duty.

Should the [trial] court determ ne that
t he party's ner e presence woul d be

prejudicial, the court nust next consider
whet her the party can understand the
proceedi ngs and aid counsel. If the tria
court concludes that the party can conprehend
the proceedings and assist counsel in a
meani ngf ul way, t he party cannot be
involuntarily excl uded regardl ess of

prejudicial inpact; in such a case, cautionary

instructions will protect the interests of the

defendant in a fair trial
Id. at 218. The court then stated that if a trial court concludes
that the plaintiff's presence would substantially prejudice the
jury and the plaintiff would be unable to assist counsel or
conprehend the proceedings, then the trial judge should bifurcate
the case into separate trials on liability and damages, and excl ude
the plaintiff fromthe liability phase. See id. at 217. The court
noted, however, that the exclusion of a party from the damages
portion of the proceedings woul d never be appropriate. See id.
Applying this analysis to the facts of Helmnski, the Sixth Grcuit
found error because the trial judge never observed the m nor
plaintiff to determ ne whether his appearance woul d prejudice the
proceedings. See id. at 218. Nevertheless, the Hel m nski court
concluded that this error was harmless and affirned the trial
judge's decision. See id.

Applying the Hel m nski analysis to the case at bar, we find no

constitutional violation in Darwn's exclusion fromthe liability
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portion of the trial. Prior to the start of trial, Judge Rushworth
held a hearing on the defendants' notion to exclude. Judge
Rushworth stated that he had read the Helm nski case, had the
opportunity to watch a “day in the life” video® filmthat showed
Darwi n being tended to by his nurses, and had considered Darwi n's
medi cal records. Judge Rushworth then stated on the record:

Let ne address that video which goes on
at length showing the Plaintiff wvirtually
nmoti onl ess except for sone eye blinking and
except for periods of tinme when instrunents
were inserted by way of the feeding tube and
the suctioning from the neck or throat area
whi ch the court understands by the records is
done periodically, perhaps as often as every
two hours. At that point, there is sone
jerking novenent that lifts his legs and the
extension of his arnms above and about the bed
he lies in.

Co Unli ke the judge in Helm nski,
this Court then has an opportunity short of
actually visiting wwth the [p]laintiff and the
tinme inlight of the fact that we are going to
try this case in the norning precludes that
visit.

But short of that, the [c]ourt feels
confident to do sone fact finding. And those
facts are that and this particular [p]laintiff
does not have the ability to comunicate in
any fashion with counsel or his parents or the
nurses in this video. And the [c]ourt is
convinced that he will not be able to aid his
counsel in prosecuting the case and offering
any sort of input beyond that.

BAtrial judge's viewing of a video prepared by the plaintiffs showing a “day
inthe life” of the disabled plaintiff in lieu of actually observing the plaintiff
i n person has been held to allow sufficient fact-finding by the trial judge in order
to deci de whether the plaintiff's presence at the liability phase of the trial would
be prejudicial. See Reenms v. St. Joseph's Hosp. and Health Gr., 536 N.W2d 666,
670 (N.D. 1995).
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. . . . The [c]ourt finds then that he
is reduced to the vegetable state. That there
can be no purpose in presenting the
[p]laintiff short of prejudice to the
[ d] ef endant’' s case.

.. . . In this instance, there can be
no input to the [p]laintiff's counsel. The
Court cannot arbitrarily deny a party's right
to be present during trial because of the
party's appearance, but the possibility of
prejudice is to be wei ghed.

And in this instance, the [c]ourt finds
that it is great beyond the extension of any
instructions that could be offered and will be

offered in all likelihood in any case as to
synpathy or prejudice public opinion. In this
instance, the [c]lourt finds that . . . to

grant a fair trial which would go to all
parties woul d require excl udi ng t he
[p]laintiff.

* * %

The burden of persuasion is on the noving
party and they have carried that burden in
this instance. The [d]efendant who seeks to
excl ude a handi capped plaintiff nust establish
that the presence of the plaintiff would
prevent and substantially inpair the jury's
performance. The inpairment or the prejudice
must be so great that the jury instructions
wll not likely correct that prejudice.

And having viewed the tape, the [c]ourt
is convinced that any viewing of the
[p]laintiff in person or by video would | eave
any party in a position to be enotionally
struck and otherw se feeling synpathy for the
[p]laintiff. This trial is also a mtter
which is bifurcated. W addressed the matter
of liability. And so, therefore, the [c]ourt
sees no necessity as it would if and when we
are at the state of the position of the trial
addressing damages to have the [p]laintiff
present .

Qbvi ousl y, if the case were not

bi furcated, or at least, |I think, the [c]ourt
woul d have a different slant on the particul ar
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circunstances which at sone point it wll

certainly be necessary going beyond liability

to address danmges and then, of course, to

have the [p]laintiff presented if th[ose] are

the wi shes of the prosecutors of the claim
The above-quoted findings show that Judge Rushworth went to great
l engths to ensure that Darwin's constitutional rights were not
violated by arbitrarily excluding himfromtri al

C. Public Access to Trial

Appel  ants' final argunent against Darwin's exclusion is based

on the right of the public to attend trials. See Ri chnond

Newspapers, Inc. v. Virginia, 448 U. S. 555, 581 (1980) (holding

that the right to attend trials is inplicit in the guarantees of
the First Anmendnent). Appel l ants argue that “[i]f Darwin Geen
were not a party to this action, and were nerely an observer, he
would have had every right to public access to the court
proceedi ngs under [the |aw. It follows that Darwin Geen had
every right to be present in court as a party to this
action . . . .” W disagree with appellants' premse. Just as the
right of a party to attend trial is not without limtation, the
right of the public to attend a trial as an observer is al so not

absolute. The Supreme Court in R chnond Papers noted this very

fact in its opinion:

W have no occasion here to define the
circunstances in which all or parts of a . :
trial may be closed to the public, but our
hol di ng today does not nean that the First
Amendnent rights of t he public and
representatives of the press are absolute.
Just as a governnment nay inpose reasonable
tinme, place, and manner restrictions upon the
use of its streets in the interest of such
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objectives as the free flow of traffic, so may

a trial judge, in the interest of the fair

adm nistration of justice, inpose reasonable

[imtations on access to a trial.
ld. at 581 n.18 (citations omtted). Thus, it is clear that Darw n
did not have an absolute right to attend the trial as an observer —
the trial judge had discretion to exclude anyone fromthe courtroom
“in the interest of the fair admnistration of justice.” | d.
G ven the fact that Judge Rushworth al ready concluded that Darwi n's
presence woul d prejudice the proceedi ngs, there was no abuse of

di scretion in barring Darwin fromthe courtroom

D. O her Mtters

What we have said thus far concerning Darwin's exclusion from
the courtroom is dicta. Even if we were to have decided that
Darwi n shoul d not have been excluded fromthe courtroom appellants

have failed to show that the error was prejudicial. See Bradley v.

Hazard Tech. Co., 340 Md. 202, 206 (1995) (“Unless an appellant can

denponstrate that a prejudicial error occurred below, reversal is

not warranted.” (enphasis added)).

As noted previously, the trial court granted a notion for
judgment in favor of NAH and Dr. Mody at the conclusion of the
plaintiffs' case. The propriety of the grant of judgnent was not
challenged in this appeal. Whet her Darwin had been in the
courtroomduring the entire trial up to the point where the notions
were granted could not possibly have hel ped appell ants prove their

case agai nst NAH or Dr. Mbdy.
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Wth respect to Drs. Fields and Axel baum the jury answered
“no” to the special verdict form question, “do you find the
plaintiff has proven that [either Dr. Fields or Dr. Axel baun
departed from accepted standards of care in the treatnment of Darw n
G een?” |f Darwin had been present during every mnute of the
trial, his presence could not have affected the answer to that
standard of care question.

Appel | ants ar gue:

Darwin Geen nust denonstrate his
condition in order to illustrate an el enent of
the applicable standard of care involved in
this specific case. The standard of care for
the proper treatnent of a patient is not cut
and dry but rather is necessarily fluid
dependi ng upon differing circunstances. One
vital elenent in determning the standard of
care in a given circunstance is clearly the
foreseeabl e consequences of commtting an
error. A case in which it is known to the
physician that a mstake has a very high
i kelihood of devastating injury to the
patient nust obviously be handled with the
ut nost care. The risk to the patient, at
least in part, dictates the required caution
to be exercised by the physician. A splinter
must be renoved nore carefully from a brain
than from a finger. VWhat inforns this
exercise of care if the physician's awareness
of foreseeabl e possi bl e consequences of error.

This is pure sophistry. The jury was well aware of Darwin's
vegetative state. During Dr. Buchholz's direct exam nation, the
foll ow ng coll oquy occurred:
Q [ PLAINTI FF' S COUNSEL] Now, what
happened . . . to Darwin as a result of the
cardiac arrest?
A As aresult of the cardiac arrest, he

suffered . . . decreased oxygen . . . and
bl ood supply to the brain. He suffered brain
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damage fromthose two things in the course of
his arrest, and he is now in a chronic
vegetative state.

(Enmphasi s added.) Furt her nore, during closing argunent,
plaintiff's counsel stated: “I don't think there was any di spute
that Darwin was injured and that he is currently in a persistent
vegetative state.” Finally, wvolum nous nedical records from
Darwin's stay at the University of Maryland Hospital were
i ntroduced into evidence. These records clearly set forth Darwn's
post-cardiac arrest condition. Accordingly, appellants have failed
to denonstrate prejudice resulting fromthe “error” of excluding
Darwin fromthe courtroom
| ssue 4
Appel lants' final assertion is that the trial judge erred by

allow ng appellees to present a theory of their case that was

agai nst Maryland case law as set forth in Mehlman v. Powel |, 281
Md. 269 (1977). In Mehlman, the Court of Appeals held that an
emergency room physician's m sdiagnosis of a patient's condition
was still a proximate cause of the patient's death, despite the
fact that it may have been acconpani ed by the subsequent negli gence
of other physicians. See id. at 275-76. Appellants take issue
wi th a nunber of statenments nmade by defense counsel during opening
and closing statenents that they believe gave the jury the
inpression that if the jury found that doctors at the University of
Maryl and Hospital were negligent or caused Darwin's injuries, then
the jury could not conclude that either Dr. Fields's or Dr.

Axel baum s actions were the proxi mate cause of Darwin's injuries.
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This issue has not been preserved for appellate review. None
of the statenents that appellants point to in the brief were

objected to at trial. As such, this claimis waived. See Gier v.

State, 116 Md. App. 534, 544-45 (1997), rev'd on other grounds, 351

Ml. 241 (1998) (objections to inproper argunent of counsel nust be
made either contenporaneously or before jurors are excused from
courtroomto preserve issue for appellate review).

It is true that appellants did make a notion in |imne prior
to trial to exclude any discussion before the jury of the
negl i gence of the University of Maryland Hospital. Neverthel ess,
a notionin limne is not the equival ent of a continuing objection
—when a party naekes a notion in limne to prevent counsel from
maki ng an argunent and the notion is denied, the party who nade the
notion nmust object at the tinme the argunent is nmade to the jury in

order to preserve the objection for appellate review See Reed v.

State, M. ___, No. 97, Sept. Term 1998, 1999 W 228772, slip
op. at 16 (decided April 21, 1999) (when a notion in limne is
deni ed, a cont enporaneous objection to evidence nust be nade when
the evidence is admtted at trial to preserve the issue for

appellate review); United States Gypsum Co. v. Myor & Gty

Council, 336 MI. 145, 174 (1994); Prout v. State, 311 M. 348, 356

(1988); Collier v. Eagle-Picher Indus., 86 Md. App. 38, 62 (1991);

Beghtol v. M chael, 80 Ml. App. 387, 394 (1989).

Furthernore, even if we assune that appellees' counsel did
make i nproper causation argunents, the “error” in allow ng such

argunents was rendered noot by the jury's verdict. The jury never
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even got to the issue of causation because they concluded that the
plaintiffs had failed to prove that either Drs. Fields or Axel baum
departed fromthe appropriate standard of care in their treatnent
of Darw n.

Finally, appellants present us with a hodgepodge of tangenti al
argunents in the closing pages of their brief involving a host of
evidentiary rulings and jury instructions. Confusingly, all of
t hese argunents appear in the section of their brief where
appellants seek to answer Issue 4 (“Did the trial court err in
allowing [a]ppellees to present a theory of their case that is

agai nst Maryl and case |law as stated in Mehlman v. Powel |l ?”). None

of these last referred to argunents concern the proxi mate cause
i ssue considered in Mehlman. W therefore decline to address any
of these issues because they were not set forth in the “Questions
Presented” section of appellants' brief.® See MI. Rule 8-504(a)(3)
(A brief shall contain “[a] statenment of the questions presented,
separately nunbered, indicating the | egal propositions involved and
the questions of fact at issue expressed in the ternms and
circunstances of the case w thout unnecessary detail.”) Appellants
can wai ve issues for appellate review by failing to nmention themin
their “Questions Presented” section of their brief. Confi ni ng
litigants to the issues set forth in the *“Questions Presented”
segment of their brief ensures that the issues presented are

obvious to all parties and the Court. See Davis v. D Pino, M.

8Even if these issues had been properly raised on appeal, we would find that
they had no nerit for the reasons set forth in the brief filed by Drs. Fields and
Axel baum
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No. 78, Sept. Term 1998, 1999 W 289143, at *21(decided

May 11, 1999).

JUDGVENT AFFI RVED;
COSTS TO BE PAI D BY APPELLANTS.
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