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On Qctober 29, 1993, appellant Steven Daniel was convicted
by a jury in the Crcuit Court for Baltinmore Cty of first
degree murder, conspiracy to murder, and use of a handgun. He
was sentenced to consecutive life sentences plus twenty years.
Appel  ant appealed to this Court, and we reversed and renmanded

the case for a new trial. Daniel v. State, No. 183, Septenber

Term 1994 (unreported).

Appel l ant was retried in May of 1996. He was convicted of
conspiracy to nmurder and acquitted of first degree nurder. The
court sentenced appellant to Ilife inprisonnent. Appel | ant
appealed to this Court, and we again reversed and remanded the

case for a new trial. Daniel v. State, No. 1062, Septenber

Term 1996 (unreported).

The second retrial took place in Decenber 1998. Appell ant
was convicted of conspiracy to nmurder and was sentenced to life
i nprisonnent. Appel l ant appeals from that conviction and
presents the follow ng questions for our review

1. Did the trial court err in allow ng the
| ead detective to testify that, after
he “received all the information,” he
“elimnated” Sterling Bailey “as a
suspect” ?

2. Did the trial court err in allow ng the
State to comment t hat appel l ant’ s
silence at the tinme he was apprehended
showed consci ousness of guilt?



We answer “no” to these questions and affirm the judgnment of the

trial

court.

Fact s

In this appeal, both appellant and the State accept the
facts as summari zed by this Court in Daniel v. State, No. 1062,
slip op. at 1-2. In our unreported opinion, we sunmarized the

facts as foll ows:

On 19 Decenber 1992, appellant Steven Daniel,
Maurice Osborne, and Sterling Bailey attended a party.
At t he party, Bai | ey al |l egedl y over heard a
conversation between GOsborne and appellant in which
Gsborne stated he was wupset wth his girlfriend,
Chaqui sta Spriggs, and wanted her kill ed. Earlier in
the day, Spriggs had informed Osborne that she was
seei ng anot her man.

Gsborne had previously agreed to pick Spriggs up
from work and walk her honme at 10:00 that evening.
Appel lant and Gsborne planned that appellant would
follow as Osborne walked Spriggs honme from work.
According to Bailey, appellant offered to kill Spriggs
and make it look Ilike a robbery gone awy by
inflicting a non-fatal gunshot wound on Gsbor ne. At
the time of the conversation, Osborne was carrying a
.9 mllinmeter gun.

Appel lant left the party sone tinme before 10:00
p. m Around the sanme tine, Gsborne also left the
party to pick up Spriggs when she got off work. After
appel l ant and Osborne had left the party, Bailey left
with Dorcena Douglas to go to Douglas’s house and

check on her children. Bail ey stayed at Douglas’s
house for about 15 minutes and then returned to the
party. At approximately 10:15 p.m, Spriggs was

fatally shot in the head; Osborne was shot in the
shoul der, but survived.



Al though Bailey testified that he believed that
Gsborne and appell ant were joking when they discussed
killing Spriggs earlier in the evening, Bailey becane
concerned when Gsborne had not returned to the party
by 11:00 p.m Bailey learned that a shooting had
occurred near Spriggs’'s place of work and that the

victine were taken to Sinai Hospi tal . Ar ound
m dni ght, Bailey visited Osborne at the hospital and
| earned that Spriggs was dead. Wen Bailey returned

to the party, he was allegedly told by appellant in
detail how he killed Spriggs and shot Gsborne. At
approximately 2:00 a.m, appellant wal ked Dougl as hone

from the party and slept on her couch. Dougl as
testified that she saw a gun in appellant’s coat
pocket .

Approximately two nonths |ater, appellant was
arrested and charged with nurder in the first degree,
conspiracy to conmt nurder, and handgun charges.

Di scussi on

Appellant’s first argunment on appeal is that the court
erroneously permtted the investigating police officer, Sergeant
Thonas Pellegrini, to testify on redirect examnation as to his
“personal opinion” about Bailey's involvenent in the case and
his general veracity. Specifically, appellant contends that the
of ficer should not have been permtted to answer the State’s
question regarding Bailey's “status” in the investigation. W
disagree and find that Sergeant Pellegrini’s testinony was
properly admtted.

St andard of Revi ew

CGenerally, the scope of exam nation of witnesses is a matter
left largely to the discretion of the trial court; we wll not
disturb the <court’s determnation absent a clear abuse of
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di scretion. See, e.g., Geen v. State, 127 M. App. 758, 764,
736 A 2d 450 (1999) (citing Conyers v. State, 354 M. 132, 729
A.2d 910 (1999); Oken v. State, 327 MI. 628, 669, 612 A 2d 258
(1992), cert. denied, 507 U S 931, 113 S C. 1312 (1993);
Trinble v. State, 300 Md. 387, 401, 478 A 2d 1143 (1984), cert.
denied, 469 U S. 1230, 105 S. Ct. 1231 (1985)).

The trial judge’'s discretion in controlling the scope of
redirect examnation is wide. See Bailey v. State, 16 M. App.
83, 110-111, 294 A 2d 123 (1972). Even inquiry into new natters
not within the scope of cross-examnation nmay be permtted, and
a party is generally entitled to have his wtness explain or
anplify testinony that he has given on cross-exam nation and to
expl ai n any apparent inconsistencies. Feeney v. Dol an, 35 M.
App. 538, 371 A.2d 679, cert. denied, 280 Mi. 730 (1977). The
judge’s discretion is particularly wide “where the inquiry is
directed toward developing facts nmade relevant during cross-
exam nation or explaining away discrediting facts.” Bailey, 16
Md. App. at 110-111 (citing MIls v. State, 12 M. App. 449, 279
A.2d 473, cert. denied, 263 Md. 717 (1971)).

Cr oss Exani nati on

In his brief to this Court, appellant asserts that “[t]he

State’s theory of the case was that its wtness, Sterling



Bailey, truthfully recounted Appellant’s participation in the
conspiracy and nurder of the victim and the wounding of her
jilted boyfriend Maurice Osborne to cover up the conspiracy to
mur der her.” The defense theory, however, “was that it was
actually Sterling Bailey who conspired wth Gsborne and
committed both shootings.” Consistent with that theory, defense
counsel’s cross-examnation of Sergeant Pellegrini primrily
focused on his interviews with Bailey. Counsel repeatedly asked
the officer whether he believed Bailey's statenents (e.g.,
“[YJou didn't really believe that, did you?”) and whether Bail ey
was a suspect in the crinme (e.g., “[Y]Jou began to say to him
that, in fact, he was a suspect. Didn't you?”’). The follow ng
excerpts from Sergeant Pellegrini’s cross-examnation further
illustrate that |ine of questioning.

[ DEFENSE COUNSEL]: If you're talking on
the 26'", 27", now vyou're |looking for
[Bail ey] maybe even as a suspect or a
partici pant because you know the two of them
are together during the day. |I'm not saying
he is a suspect - -

[ ASSI STANT STATE' S ATTORNEY] :
bj ection, Your Honor. There’'s a question.

THE COURT: Let him answer. Try to keep
it at one question.

[ DEFENSE COUNSEL]: Ckay. You now know
t hat he, M. Bai l ey[, ] probably  knows
sonet hing and m ght be involved. Correct?



THE COURT: You need to clarify on what
day. | think that’s the problem

[ SGT. PELLEGRINI]: Yeah.

[ DEFENSE COUNSEL]: On the 26'" or 27th of
Decenber. |’msorry.

[ SGT. PELLEGRINI]: Let me try to nake

this clear. On the 21st, | get the nane of
Sterling as being with him or at the party
or wherever it was. Now | don’t set out
i mredi ately to track him down and bring him
in - -

Q | understand.

A - - because as | recall, I’mon ny

m dni ght shift, it’s close [to] Christmas -
Q | understand.
A: - - the 21t | do the interview - -

Q@ And you ve got the holiday.
understand all those reasons.

A: - - and the next day cones through
and I’'mtrying to locate him It’s not like
he’s a suspect and | have to nake an arrest.

Q No, | wunderstand.

Def ense counsel also asked the officer nunmerous questions
that required him to give his opinion of Bailey's credibility
and to speculate about Bailey’'s true know edge of the crine.
Def ense counsel acknow edged, through his questions, that the

officer would be making credibility determ nations based on his

experience as an investigator.



[ DEFENSE COUNSEL]: . . . you're an
experienced hom cide detective, you sat down
with him and you took a statenment from him
didn’t you? You questioned him

[ SGT. PELLECRINI]: Yes, | - -

Q Interrogated him

A: | took sone notes, yeah.
Q OCkay. But notes are just as | take
not es her e, you' re menori al i zi ng what

soneone sai d. You want them to be accurate,
is that correct?

A Well, sure. | don't want to m sl ead
nmysel f.

Q Exactly. And you want to get as nuch
information as you can. Correct?

A Yes, Sir.

Q And for two reasons. One, the nore
information you get from the w tness on day
one, when you go back on day two, if he says
somet hi ng differently, t hose are
i nconsi stencies that help you determ ne
their believability and credibility to find
out what’ s goi ng on. You're an
i nvesti gator.

* * %
Q . . . Now as you said before,
conflicting statenents of w tnesses neke you
suspicious of their credibility. Correct?

Their believability.
A: Exactly. Yeah.
Q Okay. Nowit's fair to say that this

statement has a lot of untruth in it.
Doesn’'t it?



[ ASSI STANT STATE S ATTORNEY]: bj ection,
Your Honor.

THE COURT: Overrul ed.
[ DEFENSE COUNSEL]: It'’s a lie, isn't it?

[ ASSI STANT STATE S ATTORNEY]: bj ecti on,
Your Honor.

THE COURT: Overruled. You may answer.

[SGT. PELLEGRINI]: | think the stuff
that’s there 1is true. It’s just not
conplete with - -

[ DEFENSE COUNSEL]: Not conpl ete.

A - - wth why he knew all the
information. [It’s just not the full story.
* * %

[ DEFENSE COUNSEL]: Real sinply here.
This person did not conme forward to you and
tell you the truth, did they?

A: He didn't tell the whole truth. But
the statenment is pretty nmuch accurate. And
| don't see a lie init. | just don't see -
- he didn't explain how he had all the
i nformati on that he gave ne.

Q D d you ask hinf

A I wasn't - - when the one in
particular thing about the description of
the girl being shot 1in the head, that
troubl ed ne.

A At that point, [|I’'m beginning to
t hi nk, you know, how would he know that?
There’s a good possibility that he knows it
because he was there.



Q And that he was the shooter.

A: Ckay. And then | had to investigate
and satisfy nyself about that troubling
part. And | satisfied nyself through ny
i nvestigation that that was not the case.

Redi r ect Exani nati on

Foll owi ng defense counsel’s cross-examnation, the State
conducted a redirect exam nation of Sergeant Pellegrini. On
appeal, appellant <challenges the followng portion of the
State’ s redirect exam nation:

[ ASSI STANT STATE' S ATTORNEY]: | believe
[ def ense counsel] asked you about the 21t of
Decenber, when you got M. Bailey’ s nane.

[ SGT. PELLECRINI]: Yes.

Q | believe that’s when you said he was
not a suspect.

A. That’s correct. He was a person that
was there and had been with Maurice pretty
much all day. So he was a crucial source of
i nformati on. But certainly | had no
information that indicated he was a suspect
at that tine.

[ ASSI STANT STATE'S ATTORNEY]: Well in
terms of your investigation, even after you
received all the information that you did,
what was M. Bailey's status?

[ DEFENSE COUNSEL]: Qnj ecti on.
THE COURT: Overrul ed.

[ ASSI STANT STATE' S ATTORNEY]: Wat was
his status?



[ SGT. PELLEGRINI]: He was elimnated as
a suspect.

[ DEFENSE COUNSEL]: nj ecti on.
THE COURT: Cone to the bench.
During the bench conference, the court asked defense counsel
to state the basis of his objection to the State’ s question.

The foll ow ng coll oquy ensued:

[ DEFENSE COUNSEL] : Calls for a
conclusion which it’'s all based upon
hearsay. And it’'s a conclusion, | don't

think he can give a conclusion of whether
someone conmmtted a crine or didn't commt a

crine.

THE COURT: | took his testinony as he
can only give it based on him as the
i nvesti gator. As far as he’s concerned, he

was elimnated as a suspect.

[ DEFENSE COUNSEL]: But the problem with
him being an investigator is it doesn’t just
- - t hi ngs he observes, it’s al so
information he receives from other people,
all of which has a hearsay basis to it, that
can be got from [another wtness], which
means that he’'s nmaking a conclusion based

upon hearsay. So that conclusion is based
upon inadm ssible evidence through this
W t ness.

THE COURT: What he draws upon to make
his decisions as an investigator as to

arrest or not arrest, is not to adhere to
the sane rules that we do here. This is not
testi nony he relied upon t hat was
i nadm ssi bl e. He relied upon all kinds of
information to nake his determ nation. You
can’t put all of that wunder the hearsay

m croscope. Not for his purposes.
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The court permtted Sergeant Pellegrini to testify that
Bailey was elimnated as a suspect. On appeal, appellant
mai ntains that the court’s decision to admt that testinony was
error. As we begin our analysis, we note at the outset that
inplicit in appellant’s argunent that Sergeant Pellegrini’s
testinony was “based upon hearsay” is the assunption that the
basis for the officer’s testinony was apparent. On the
contrary, the State did not inquire as to what fornmed the basis
for the officer’s testinony that Bailey was “elimnated as a
suspect.” At trial and on appeal, appellant assunes that the
officer’'s testinony was based on his interviews with Bailey.
The officer testified on cross-exam nation, however, that after
interviewing Bailey his suspicions were raised and he needed to
i nvestigate further. After further investigation, he was
satisfied that Bailey was not a suspect. Therefore, the
officer’s own testinony, elicited by the defense, suggests the
opposite of appellant’s assunption SS the ultimte “concl usion”
that Bailey was “elimnated as a suspect” was not based on the
officer’s conversations wth Bailey. In ruling on the
obj ection, however, the court appears also to have assuned that
Bailey’'s statenents fornmed the basis for the officer’s
t esti nony. Therefore, we will accept that prem se for purposes

of our anal ysis.
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Hear say

Assuming Sergeant Pellegrini’s testinmony was based on
Bailey’s statenents, appellant’s contention that the testinony
was “based upon hearsay” rests on the assertion that Bailey’s
statenents were “hearsay.” This is sinply not the case. As the
trial court correctly reasoned, what the officer “draws upon to
make his decisions as an investigator as to arrest or not
arrest, is not to adhere to the sanme rules that we do here.” In
other words, an interviewee' s statenents to an investigating
police officer are not “hearsay” unless and wuntil they are
offered into evidence for their truth. See Maryland Rul e 5-801.
In this case, the objected-to testinony of the officer, that
Bailey was “elimnated as a suspect,” did not offer even
renotely any of Bailey s statenents into evidence. (I ndeed, as
we have discussed, the testinony nay not even have been based on
Bail ey’s statenents.) Because Bailey' s statenents were not out-
of -court statements “offered in evidence to prove the truth of
the matter asserted,” they were not “hearsay,” and the officer’s
testinony was not “based upon hearsay.” Therefore, the tria
court did not err in overruling defense counsel’s objection on
t hat basi s.

Oficer’s “Concl usion”

12



W further disagree wth appellant’s contention that
Sergeant Pellegrini’s testinony was inadm ssible because it
amounted to “a conclusion of whether soneone commtted a crine
or didn't conmt a crine.” We cannot infer an officer’s
ultimate conclusion as to whether a particular individual
commtted a crime sinply from his testinony about the status of
an investigation: here, that a witness “was elimnated as a
suspect.” Wthout nore information, such as (1) the basis for
elimnating Bailey as a suspect, (2) an indication that the
decision was Sergeant Pellegrini’s, or (3) that Sergeant
Pell egrini agreed with the decision, drawing such an inference
is sinply unwarrant ed.

Moreover, even if we could infer that Sergeant Pellegrini
was drawi ng “a conclusion of whether sonmeone commtted a crine
or didnt commt a crine,” we note that appellant provides no
support for the assertion that such testinmony is inproper.
| ndeed, police officers routinely testify about the concl usions
they draw from their investigations that lead them to take
various actions, such as making arrests, following *“leads,”
interviewing wtnesses, and elimnating suspects. See, e.g.,
Jones v. State, 310 Md. 569, 588, 530 A 2d 743 (1985), vacated

and remanded on other grounds, 486 U S. 1050, 108 S. C. 2815,

sentence vacated on remand on other grounds, 314 M. 111, 549
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A.2d 17 (1988) (A detective's testinony was not inadm ssible
hearsay because it was not offered as an assertion of truth;
rather, the testinony “concerning his initial interview wth
[the witness] was offered to explain how it cane to be that
police concluded [the defendant] was a suspect and included his
picture anong those in the photo array later shown to [the
W t ness]”).

It is elementary that, as long as the officer is able to
provide the basis for his testinony, and the testinony is not
i nadm ssible for other evidentiary reasons, an investigating
police officer may properly testify about the conclusions he
draws in the context of an investigation. This is particularly
evi dent when one considers that even the statenments that |ed him
to arrest the individual would be adm ssible to show that the
officer relied on and acted upon those statenents. See, e.g.,
G aves v. State, 334 M. 30, 38, 637 A 2d 1197 (1994) ("It is

well established that a relevant extrajudicial statenent is
adm ssi bl e as nonhearsay when it is offered for the purpose of
show ng that a person relied on and acted upon the statenent and
is not introduced for the purpose of showing that the facts

asserted in the statenent are true.”) (and cases cited therein).
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“Open the Door” Doctrine

There 1is vyet another basis for rejecting appellant’s
ar gunment regarding  Sergeant Pellegrini’s testinmony about
Bailey’s status in the investigation. During cross-exam nation
defense counsel asked the officer nunerous questions about

appel lant’s status as a suspect (e.g., “. . . now you re |ooking

for [Bailey] naybe even as a suspect or a participant . . .7;
“You now know that he, M. Bailey[,] probably knows sonething
and m ght be involved. Correct?”). In doing so, the defense
“opened the door” to questions about this issue during the
State’'s redirect exam nation of the officer.

“Under the ‘opening the door’ doctrine, otherw se irrel evant

evi dence nmay be admtted when the opposing party has ‘opened the

door’ to such evidence.” Gier v. State, 351 M. 241, 260, 718
A 2d 211 (1998) (citing Conyers v. State, 345 M. 525, 545, 693
A.2d 781 (1997); Cdark v. State, 332 Ml. 77, 84, 629 A 2d 1239

(1993)). The Court of Appeals has described the “opening the
door” doctrine as “a rule of expanded relevancy that, under
l[imted circunstances, ‘allows the adm ssion of evidence that is
conpetent, but otherwise irrelevant.’” Gier, 351 Md. at 260
718 A 2d 211 (citing Conyers, 345 M. at 545, 693 A 2d 781).

The “opening the door” doctrine is

really a rule of expanded relevancy and
aut hori zes admtting evi dence whi ch

15



otherwise would have been irrelevant in
order to respond to (1) adm ssible evidence

whi ch gener at es an i ssue, or (2)
i nadm ssi ble evidence admtted by the court
over objection. Cenerally, “opening the

door” is sinply a contention that conpetent
evi dence which was previously irrelevant is

now rel evant t hr ough t he opponent’s
adm ssion of other evidence on the sane
i ssue.

Clark, 332 Md. at 84-85, 629 A 2d 1239 (footnote omtted).

The “open the door” doctrine does not, however, permt the
adm ssi on of I nconpet ent evi dence - evi dence that IS
i nadm ssi ble for reasons other than rel evancy. See Gier, 351
Ml. at 260-61, 718 A 2d 211; Conyers, 345 M. at 546, 693 A 2d
781, Cark, 332 Ml. at 87 n.2, 629 A 2d 1239. |In this case, the
basis for defense counsel’s objection, although sonewhat vague,
was that the officer’s testinony was based on inadm ssible
hear say. The objection was not, however, that Sergeant
Pellegrini’s testinony was hearsay itself.! Therefore, the only
guestion before this Court as to the “open the door doctrine” is
whet her the officer’s testinony was “inconpetent” because it was

“based upon hearsay.” As we have previously discussed, we

"Weé note that the officer’s testinobny that Bailey “was
elimnated as a suspect” was not hearsay, as it was not an out
of court statenent offered for its truth. See Maryland Rul e
5-801. Rather, Sergeant Bailey was testifying as to his own
know edge, as the investigating officer, of Bailey s status in
the investigation.

16



answer this question in the negative. Therefore, the hearsay
rule was not inplicated and did not bar application of the “open
t he door” doctrine.

Finally, we note that in cross-examning the officer, the
defense itself had already introduced essentially the sane
evi dence about which appellant now conpl ai ns. As the Court of
Appeal s stated in Hllard v. State, 286 M. 145, 156, 406 A 2d
415 (1979), “[T]he adm ssion of inproper evidence cannot be used
as grounds for reversal where the defendant gives testinony on
direct exam nation that establishes the sane facts as those to
whi ch he objects.” See also Ball v. State, 347 M. 156, 204-05,
699 A . 2d 1170 (1997), cert. denied, 522 U S. 1082, 118 S. C.
866 (1998) (Appellant “introduced at sentencing substantially
t he sanme evi dence about which he now conplains. . . . For this
reason as well, Appellant’s claim must fail.”). For all of
these reasons, we hold that the court did not abuse its
discretion in admtting Sergeant Pellegrini’s testinony that
Bail ey was “elimnated as a suspect.”

State’s O osing Argunent

Appel lant’s second argunent on appeal is that “the trial
court erred in allowwng the State to comment that appellant’s

silence at the tinme he was apprehended showed consciousness of
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guilt.” Specifically, appellant challenges +the follow ng
portion of the State’s closing argunent:

And when [the police] found [appellant],

when they stopped him he didn't even want

to tell them his nane. He didn’t say what

is this for, he wasn’'t shocked. He knew.

Def ense counsel objected to this argunent by stating,
“Obj ection. That’s not proper.” The court responded,
“Argunent, counsel. Overrul ed.” After the jury retired,
defense counsel reiterated that he “nade an objection based on
the argunment which had to do with [what appellant] said or did
not say at the tinme of his arrest.” Counsel added, “The point
of the objection is it's alluding to ny client not making a
denial,” which “flies in the face of his Fifth Amendnent right
to remain silent.” Counsel then noved for a mstrial

The court pointed out that appellant “m ght not have been under
arrest, he may not have been in custody, nmay not have been
M randi zed. There are all those things to take into
consideration before you start talking about the Fifth
Amendnent.” The court further stated, “Plus it’s argunment. And
it has to be egregious, it has to be that higher level for it to

be an objection to be sustained at an argunent level . . . .7

The defense notion for a mistrial was denied.?2

2Appel | ant does not appeal fromthe denial of the nption
for mstrial. Therefore, we will not consider defense

18



“The perm ssible scope of closing argunent is a matter |eft
to the sound discretion of the trial court, the exercise of
which wll not constitute reversible error wunless clearly

abused.” Sowel | v. State, 122 M. App. 222, 228, 712 A 2d 96
(1998), aff’d on other grounds, 353 Ml. 713, 728 A . 2d 712 (1999)
(citing Hunt v. State, 321 M. 387, 435, 583 A 2d 218 (1990),
cert. denied, 502 U S 835 112 S C. 117 (1991); Booth .
State, 306 M. 172, 210-11, 507 A 2d 1098 (1986), vacated in
part, 482 US. 496, 107 S. C. 2529 (1987)). Mor eover ,
“attorneys are afforded great leeway in presenting closing
argunents to the jury. . . . ‘“The prosecutor is allowed |iberal
freedom of speech and nay nmake any coment that is warranted by
the evidence or inferences reasonably drawn therefrom’” Degren
v. State, 352 M. 400, 428, 722 A 2d 887 (1999) (quoting Jones,

310 Md. at 580, 530 A 2d 743) (and cases cited therein).

As to summation, it is, as a general
rul e, within the range of legitimate
argunment for counsel to state and discuss
t he evi dence and al | reasonabl e and

legitimate inferences which nay be drawn
fromthe facts in evidence; and such coment
or argunent s afforded a wde range.
Counsel is free to use the testinony nost
favorable to his side of the argunent to the

counsel’s argunents in support of that notion. Instead, we
wi Il only consider counsel’s objection, during the State’s
closing argunent, to the State’s comments about appellant’s
si |l ence.
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jury, and the evidence nmy be exam ned,
collated, sifted and treated in his own way.
Moreover, if counsel does not nmake any
statenent of fact not fairly deducible from
the evidence his argunent is not inproper,
al t hough t he i nferences di scussed are
illogical and erroneous. Ceneral ly, counse

has the right to nmke any conment or
argunent that is warranted by the evidence
proved or inferences therefrom :

Wil e argunents of counsel are required
to be confined to the issues in the cases on
trial, the evidence and fair and reasonable
deductions therefrom and to argunments of

opposi ng counsel , general ly speaki ng,
i beral freedom of speech should be all owed.
There are no hard-and-fast [imtations

wi thin which the argunent of earnest counsel
must be confined SS no well-defined bounds
beyond which the eloquence of an advocate
shall not soar. He may discuss the facts
proved or admtted in the pleadings, assess
the conduct of the parties, and attack the
credibility of witnesses. He may indulge in
oratori cal concei t or flourish and in
illustrations and netaphorical all usions.

Wl helm v. State, 272 M. 404, 412, 326 A 2d 707 (1974)
(citations omtted).

Thus, it is well settled in Maryland that, during closing
argunent, the prosecutor may draw reasonable inferences fromthe
evidence before the court and/or the jury. In this case,
testinony about appellant’s silence was repeatedly elicited by
both the State and the defense and admtted into evidence
W t hout objection. In particular, the State and defense counse

guesti oned Sergeant Dennis Reinhard, one of the police officers
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effecting appellant’s arrest, about appellant’s apprehension and
subsequent sil ence. On direct examnation, the follow ng
col | oquy ensued between the State and Sergeant Rei nhard:

[ ASSI STANT  STATE'S  ATTORNEY] : What
happened?

[ SGT. REINHARD]: What | can testify to
was that a few mnutes after saying that
every one was in place, the defendant, M
Steven Daniel, seated right there, cane
runni ng out the back door.

Q And when you say cane running out
t he back door, what do you nean?

A. Like a | oconpoti ve.

Q What happened when you saw him
runni ng out the back door?

A: | had taken a position. The house in
question, 4556 Pimico Road, is the second
from the end going north before there is a
br eak. There is like a break for vehicles,
like an alleyway. So | had actually taken
up a position behind cover of a 4 foot stone
wall and | was actually one door up adjacent
to the house in question.

So, M. Daniel | observed, running
straight out the back door. He conti nued
making a left or right immedi ately, - - -
had to run the entire length of the yard
because of the fence on both sides and the
wall, and nmade a left turn into the alley
and proceeded south maybe 20, 30 yards. I
i medi ately gave chase yelling for him to
st op, police. | was in full uniform at the
time and he did stop.

Sergeant Reinhard testified that “[i]nstantly, as soon as

the chase started[,] [a]s soon as | saw him | started yelling
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police.” Appel lant then emerged from the house and “I| ooked
[ Sergeant Reinhard] square in the eye and continued straight
down the alley.” By the tinme the chase was over, “M. Daniel
was W nded and breat hing hard.”

Sergeant Reinhard further testified on direct exam nation
as follows:

[ ASSI STANT STATE'S ATTORNEY]: And then
after he was stopped, then what happened?

[ SGT. REINHARD]: As soon as the chase

started, | imediately called for help, and
the other officers cane to the back. M .

Daniel did stop. He never did say a word to
ne. | asked him if his nane was Steven
Daniel and he wouldn't say a word. e
handcuffed the individual and escorted him
to the front of the address. Awai ting the

crui sing patrol.

Q Wien you say he never said a word,
you - -

A: He never uttered one word.

* * *

Q@ Oficer, can you tell nme how many
times did you ask himwhat his nanme was?

[ DEFENSE COUNSEL]: nj ection, |eading.

[ ASSI STANT STATE S ATTORNEY]: | said how
many tines.

THE COURT: Overrul ed.

[ SGT. REINHARD]: Personally, maybe two
or three times, that was it.
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While cross-examning Sergeant Rei nhar d, the defense
elicited simlar testinony regarding appellant’s sil ence:
[ DEFENSE COUNSEL]: He never gave you any
ki nd of phony nane or false nanme or anything
i ke that?

[ SGT. REINHARD]: Like |I said earlier, he
never spoke to ne.

Q Never spoke to you at all?
A No, Sir.

Wth no defense objection, the defendant’s silence was
clearly in evidence in this case. Accordingly, in this appeal
appel l ant chal |l enges the propriety of the prosecutor’s coments
about the testinony, rather than the admssibility of the
testinony itself. W note in passing that, even if the defense
had objected to testinony about appellant’s silence, it is not
clear that the testinony was i nproper. Al though it is
inpermssible in Maryland to coment on a defendant’s post-
arrest silence, the sanme is not true for pre-arrest silence.
See, e.g., Wllians v. State, 99 M. App. 711, 716, 639 A 2d 180
(1994), aff’'d, 344 M. 358, 686 A 2d 1096 (1996); WIlls v.
State, 82 MI. App. 669, 678, 573 A.2d 80 (1990). As the tria
court recognized, the record is unclear as to whether appellant
was under arrest when Sergeant Reinhard asked him his nane.

Therefore, it is unclear whether appellant’s silence was pre-
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arrest, and thus properly admtted, or post-arrest, and should
have been excluded had there been an objection. Regar dl ess,
because appellant did not object to testinony about his silence
(and indeed elicited such testinmony hinself), the distinction is
moot in this appeal. Testinony about appellant’s silence was in
evidence; as the State is permtted to argue reasonable
inferences from the evidence, the State’s coments during
closing argunent in this case were proper.

Har m

Finally, we note that, even if the court erred in permtting
the State to argue during closing that appellant’s silence
anounted to consciousness of guilt, any such error was harnl ess
beyond a reasonabl e doubt. See Dorsey v. State, 276 M. 638,
350 A . 2d 665 (1976). In this case, the court instructed the
jury that “[a] person’s flight imrediately after the conm ssion
of a crinme . . . may be considered by you as evidence of quilt.

If you decide there is evidence of flight, you then nust
deci de whether this evidence shows a consciousness of qguilt.”
See Whittlesey v. State, 340 M. 30, 64, 665 A 2d 223 (1995)
cert. denied, 516 U S. 1148, 116 S. C. 1021 (1996) (“It is wel
settled that evidence of flight is adm ssible to show awareness
of guilt.”) (citing State v. Edison, 318 Ml. 541, 548, 569 A 2d

657 (1990), Hunt v. State, 312 M. 494, 508, 540 A 2d 1125
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(1988)); Huffington, 295 Mi. 1, 16, 452 A 2d 1211 (1982) (“In
Maryl and, flight from justice has always been deened indicative
of consciousness of gquilt.”) (citing Jones v. State, 242 M.
323, 327, 219 A 2d 77 (1966); Davis v. State, 237 M. 97, 105,
205 A . 2d 254 (1964), cert. denied, 382 U S 945 86 S. C. 402
(1965); day v. State, 211 M. 577, 584-85, 128 A 2d 634
(1957)).

The silence at issue in this case occurred imredi ately after
appellant fled frompolice. |If a juror were inclined to draw an
inference of guilt from appellant’s flight, that juror would not
likely draw an inference consistent wth innocence as to
appellant’s silence imedi ately thereafter, even in the absence
of the prosecutor’s coments. W hold that, in light of the
court’s flight instruction, the prosecutor’s comments, even if
erroneously permtted, were harnl ess beyond a reasonabl e doubt.

Concl usi on

For the reasons set forth in this opinion, we affirm the
judgnment of the trial court.
JUDGMENT AFFI RVED
COSTS TO BE PAI D BY

APPELLANT.
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