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The instant appeal calls upon us to decide whether the
credibility of the two victins, admtted prostitutes, as to the
i ssue of consent, nmay be established by the corroborative effect
of the testinony of the other. Appel lant Harold Kenneth
Rei dnauer was convicted in the Grcuit Court for Baltinore
County at a bench trial of sexual offenses against Kelly Renee
Jones and Cathy Marie MCaul ey.

The judge consolidated for trial the State’s cases in which
Jones and McCaul ey were the conplaining wtnesses. The circuit
court, in the Jones case, found appellant guilty of second
degree rape, second degree sexual offense, and second degree
assault. In the McCaul ey case, the court found appellant guilty
of attenpted second degree rape, attenpted second degree sexua
of fense, fourth degree sexual offense, perverted practice, false
I npri sonnent, and second degree assault. Appel  ant  was
sentenced on Novenber 30, 1999 as foll ows: twenty years for
second degree rape with all but fifteen years suspended in favor
of five years probation upon release; a consecutive sentence of
ten years, suspended, for second degree sexual offense; a
consecutive sentence of five years, suspended, for second degree
sexual assault; ten years with all but five years suspended for
one count of attenpted second degree rape and, for the other
count, ten years, suspended; ten years, suspended, for attenpted
second-degree sexual offense; and three years inprisonnment,

suspended, for perverted practice. The trial judge nerged false
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inprisonnment. In his appeal, appellant raises two issues, which
we rephrase as follows:

l. Whether the trial judge erred in
joining two cases involving separate

victinms of rape, sexual assault, and
rel ated offenses for trial.

1. Whether the trial court erred in
i mposi ng separate sent ences for
assaul t.
Because we shall decide appellant’s first issue in the

affirmative and reverse the judgnent of the |ower court, we

decline to reach the second issue present ed.

FACTUAL BACKGROUND

The offenses occurred in July 1998 and on August 22, 1998
in the Pulaski Hi ghway/Route 40 area in Baltinore County,
Mar yl and. The victins were two wonmen who gave the follow ng
accounts of being raped and sexual |y assault ed.

Jones testified that she was working the corner of Kresson
Street and Pulaski Hi ghway in Baltinore City as a prostitute.
At  approximately 11:00 p.m, appellant approached her and
solicited her to perform an act of oral sex. After she agreed
and entered his car, he drove to his place of enploynent, Dean
Street Autonotive, located in the 7300 block of Pulaski H ghway
in Baltinmore County. When they entered Dean Street Autonotive,

Jones requested to be paid in advance, but appellant refused
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Jones then attenpted to |eave, but was unable to because the
door was | ocked. Wien she said that she wanted to |eave,
appel l ant refused her request and said, “You are going to do
this.” Bel i eving submi ssion wi thout being paid was her only
option, Jones conplied with appellant’s requests and began
performng oral sex on him suddenly, he becane extrenely rough,
sl anm ng her head down and al nost choki ng her.

Appel I ant forced Jones to engage in oral sex and vagi nal and
anal intercourse. Appel l ant used Vaseline from a jar at Dean
Street Autonotive during coitus and adnonished that he would
beat her if she did not act as if she was enjoying herself.
After appellant was finished, he told Jones that he had AIDS and
that he was going to nake sure she contracted the virus from
hi m Jones then dressed and, after appellant opened the outer
door, she fled. Two days later, when Jones was arrested for
soliciting, she reported the incident to the police.

McCauley is also a prostitute who worked the Pul aski Hi ghway
area. In July 1998, MCauley testified that appellant solicited
her to perform sexual acts and he drove her to Dean Street
Aut onot i ve. Once they arrived at Dean Street Autonotive,
McCaul ey advised appellant of her price for performng sexual
acts and insisted on the use of a condom In response,
appellant told MCauley that he would pay her after she

perforned the act, but he refused to wear a condom he then
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pulled her head down in order for her to perform oral sex on
hi m After oral sex, appellant demanded intercourse and told
her to renove her clothes. Wen she refused, appellant tore off
McCaul ey’ s clothes and informed her that he was H V positive and
that he intended to infect every girl working on the strinp. He
then forced her onto the hood of his car and attenpted both
vagi nal and anal intercourse. Unable to obtain an erection,
appel l ant put Vaseline on his fingers and proceeded to penetrate
her vaginally and anally. McCaul ey repeatedly asked appell ant
to stop but he refused. As he was putting Vaseline on a wooden
pole, a car pulled up outside Dean Street Autonotive, whereupon
appel l ant ordered McCauley to get dressed. Qut si de Dean Street
Autonotive, he told her that he had a gun, ordered her into his
truck, and then said that he was not sure what he was going to
do with her. As they approached a traffic light, MCauley
managed to get out of the truck and escaped. MCauley testified
that she went imediately to a Dunkin Donuts and called a police
of ficer whom she knew but he was not available. The next
eveni ng, MCaul ey saw appell ant and, according to her testinony,
he tried to hit her with his truck while she was working the
Sstreet. Foll owi ng appellant’s actions, MCauley notified the
pol i ce.

Detective Karen Quinter testified that she went to Dean

Street Autonotive and, during the course of her investigation,
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found a jar of petroleum jelly on appellant’s workbench. When
Detective Quinter questioned appellant about the incidents wth
Jones and MCauley, he admtted taking prostitutes to Dean
Street Autonotive, but clained that he engaged only in oral sex
and denied any non-consensual conduct. Later, appellant
admtted that he attenpted to have sexual intercourse with the
prostitutes at sonme point during the two evenings.

The owners of Dean Street Autonotive testified, at trial,
that there were several jars of petroleum jelly at their
establishment and that it is customary for autonotive nechanics
to use it in their line of work. Appel lant testified that he
was a nechanic enployed at Dean Street Autonotive. He admtted
taking Jones and MCauley to Dean Street Autonotive for
prostitution purposes but denied that he forced them to engage
in anything that they were not confortable doing. In regard to
Jones, appellant alleged that they only engaged in oral sex, and
that it was he, rather than Jones, who provided and wanted to
use the condom As for MCauley, he testified that he never
told her that he had AIDS, nor did he refuse to pay her for oral
sex. He maintained that he told her that he would pay her

twenty doll ars.
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LEGAL ANALYSI S

Appel | ant contends that the trial court should not have
joined two unrelated cases involving separate victins of rape,
sexual assault, and related offenses for trial. In support of
hi s argunent, appellant contends that the evidence involving the
Jones and MCauley incidents was not nutually adm ssible and
should not have been considered in deciding each -case.
Addi tionally, appellant urges that he was prejudiced as a result
of the joinder because the court actually considered evidence as
to both cases in weighing credibility and in reaching its
verdicts on each. He further posits that the fact that one
wonman did not consent to a sex act does not nake it nore |ikely
t hat anot her woman al so did not consent. The State replies that
the trial <court properly determned that the evidence was
mutual |y adm ssible under the other crines exception because a
common schenme or plan was clearly present in both crines.

Maryl and Rul e 4-253 (2000) governs joinder of separate cases
for trial and provides, in pertinent part:

(b) Joint trial of offenses. | f a defendant
has been charged in two or nore charging
docunents, either party may nove for a joint
trial of the charges. In ruling on the
motion, the <court my inquire into the
ability of weither party to proceed at a

joint trial.

(c) Prejudicial joinder. If it appears that
any party will be prejudiced by the joinder
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for trial of counts, charging docunents, or
defendants, the court my, on its own
initiative or on notion of any party, order
separate trials of count s, char gi ng
docunents, or defendants, or grant any other
relief as justice requires.

Rul e 4-253 applies to both jury trials and bench trials. The

Court of Appeals, however, recognized that there is a

fundanmental distinction between the types of fact finders wth

respect to the court’s discretion regarding the joinder of

cases. See Graves v. State, 298 M. 542, 544 (1984). I n

McKni ght v. State, 280 M. 604 (1977), the Court held that a

judge, presiding at a jury trial, is precluded from joining

cases when the evidence as to the offenses is not nutually
adm ssible at separate trials. ld. at 612. The Court’s
reasoning for conpelling separate trials in cases wherein the
evidence is not nutually adm ssible stems fromits “concern that

a jury wuld be wunable to set aside the Ilikely prejudice

engendered by joinder.” See Solonon v. State, 101 M. App. 331,

341 (1994), cert. denied, 337 Mi. 90 (1995).

Specific dangers that may arise fromjoinder at a jury trial
include “difficulty in presenting separate defenses, cumulation
of evidence by the jury bolstering a weaker case, and the danger
that a jury may infer a crimnal disposition on the defendant’s

part from which he may be found guilty of other crines charged.”

See McGier v. State 125 MI. App. 759, 764, cert. denied, 355
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Md. 613 (1999) (citing MKnight, 280 M. at 609-10).
Consequently, in a jury trial, the analysis of the joinder issue

may be reduced to a test that enconpasses
two questions: (1) is evidence concerning

t he of f enses or def endant s mut ual |'y
adm ssible; and (2) does the interest in
j udi ci al econony out wei gh any ot her

argunents favoring severance? |f the answer
to both questions is yes, then joinder of
the offenses or defendants is appropriate.
In order to resolve question nunber one, a
court nust apply the first step of the
“other crinmes” analysis announced in [State
v. Faul kner, 314 M. 630 (1989)]. | f
guestion nunber one is answered in the
negative, then there is no need to address
guestion nunber t wo; McKni ght mandat es
severance as a matter of |aw

Conyers v. State, 345 M. 525, 553 (1997), appeal after renand,
354 Md. 132, cert. denied, 120 S.C. 258 (1999). The first step
prescri bed by Faulkner is “the purely substantive determ nation
of whether evidence of another crinme is prima facie adm ssible,
singly or nutually, by virtue of its utility to prove notive
intent, absence of mstake, identity, common schene or plan,
etc.” See Solonmon, 101 Md. App. at 343. 1In sum the judge “has
to look to the circunstances under which evidence of ‘other
crimes’ would be admtted in the trial of a single defendant on
a single charge.” 1d. at 342.

On the other hand, a judge presiding in a court trial is
cl oaked W th “significantly nor e di scretion on t he

severance/joinder issue than is permtted in a jury trial.” See
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Weland v. State, 101 M. App. 1, 13 (1994). We noted that

[e]ven when evi dence IS not mutual |y
adm ssible, a situation where no discretion
exi sts and wher e trial sever ance is

absolutely mandated in a jury trial as a
matter of law, the judge may nonetheless
order a trial joinder in the interest of
judicial econony for a court trial.

| d. Judge Moylan, witing for the Court, penned our reasoning
for granting the trial judge greater latitude in a court tria
on j oi nder i ssues:

The rationale for the significantly greater
latitude —to wit, the discretion —is that
the legally trained judge can weigh the
factors of efficiency and econony against
the possible prejudice to his [or her] own
inpartiality and can gi ve reasonabl e
assurance that his [or her] fact finding

will be (or has been) neticul ously segnented
into watertight conpartnents, hernetically
sealed of f fromany spill-over influences.

Id. Therefore, “[a] judge has the discretion to permt joinder
of offenses or defendants even if there is no nutua
adm ssibility of offenses because it may be presuned that a
judge will not transfer evidence of guilt as to one offense to
anot her defense.” See Conyers, 345 MI. at 552-53.

In the case sub judice, we are asked to determ ne whether
the trial judge erred by joining the Jones and MCaul ey cases
for trial and in considering evidence of both victins in

deci ding each case. The record reveals that the trial judge
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joined the two cases because he believed that

bet ween both crines was present. He opined:

Ckay. What’s at issue here is
motion, the, the State’s Mtion

to

a common schene

the case

Join

these two, two indictnents. And they argue

that it’'s, it’s a necessary part

of

their

case. And [the prosecutor] is candid in
saying that the quality of wtness that he
has is not that of a bishop. They' re both

prostitutes, and he argues

t hat

it's

necessary for him to bring these two cases

together, one because there is

a

schene — the crines, t hensel ves,

argued, were done in a simlar
there’'s a pattern to them and that
been established will give greater
— and the

to the testinony of the victins

common

it's

manner ;

havi ng

credence

Def ense argues that its probative value is
But |

outwei ghed by prejudicial value.
can’t accept t hat . Under
t hat

circunstances it seens to ne

t hese
t he

State’s reasoning is sound. In order to
acconplish their goal, they, it’'s necessary
for them to proceed in this fashion,

can't find, factually, that its
value is outweighed by prejudicial

so |

probative
val ue.

So I'’m gonna [sic] grant the notion to join.

kay.

Appel I ant contends, however, that the trial

judge erred by

joining the two cases because the evidence in each case was not

mutual |y adm ssible, notwithstanding the State’s assertion that

it was adm ssible to show absence of m stake or

conduct . In reliance on cases from other

appel lant argues that, absent propensity,

forced one wonman to submt does nothing to prove that

t he

a pattern of

jurisdictions,

fact that

anot her, because the fact that one wonan did not consent

to

he

he forced

a
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sex act does not nmake it nore likely that a different wonman did
not consent. W agree.

Al though the trial <court correctly recognized that the
evidence of two unrelated crinmes is nutually adm ssible when it
is admtted pursuant to the notive, intent, identity, and common
schene exceptions, it erred in joining the cases because the
evi dence presented does not cone within any of these exceptions.
The trial judge joined the Jones and MCaul ey cases because
appellant allegedly commtted the rape and sexual assault
enpl oying the sanme nodus operandi. Even though the evidence
i ndicates that the sexual assaults commtted in this case were
perpetrated in a simlar manner, the simlarities do not
establish that the offenses were part of a common schene. In
Enory v. State, 101 M. App. 585, 613 (1994), we explained the
common schene exception as foll ows:

Wongful acts planned and comm tted together
may be proved in order to show a continuing

plan or common schenme . . . there nust be
evidence . . . of one grand plan; the
commi ssion of each is nerely a step toward
the realization of that goal. The fact that

the crines are simlar to each other or
occurred close in tinme to each other is
i nsufficient.

(Gtations omtted.) The Court of Appeals further observed
t hat ,

in order for cases to be joined based on the commobn schene

exception,
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it is necessary that the crines, including
the crime charged, so relate to each other
that proof of one tends to establish the
ot her. Moreover, there nmust be “not nerely
a simlarity in results, but such a
concurrence of common features that the
various acts are naturally to be explained
as caused by a general plan of which they
are the individual manifestations.” The
concurrence of common features under this
exception, however, nust be nore than sinply
a manner of operation, which is possessed to
sone extent by nobst crimnal recidivists.

: Thus, evidence of other crinmes can be
i ntroduced under the common schene exception
only when the relationship between the tineg,
pl ace, circunstances or parties involved in
the crimes is such that the uncharged crine
or crinmes “support the inference that there
exi sts a single I nsepar abl e pl an
enconpassi ng both the charged and uncharged
crines, typically, but not exclusively,
enbracing uncharged <crinmes commtted in
order to effect the primary crinme for which
t he accused has been indicted.”

Cross v. State, 282 M. 468, 475-76 (1978) (citations omtted)
(enmphasis omtted). In other words, “there must be a causal
relation or logical or natural connection anong the various acts
or they nust form part of a continuing transaction to fall
within the exception.” State v. Jones, 284 M. 232, 244 (1979).

The court’s decision to order joinder was based on its
determ nation that a pattern in these two cases created a
reasonabl e inference that the rape and assaults were perpetrated
by the same person. The court reasoned that: 1) both Jones and

McCauley were picked wup by appellant while working as
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prostitutes on Pulaski Hghway in the late night or early
nor ni ng hour s; 2) bot h crines wer e comm tted Wi t hin
approxi mately one nonth of each other; 3) Dean Street Autonotive
was the place where both victinms were brought for the purpose of
engaging in sexual relations; 4) both victins were forced to
take off their clothing and, subsequent to their refusal, to
engage in sexual relations; 5) appellant forced both victins
into the adjoining garage after they undressed and he al so used
Vaseline during both incidents; — in the Jones case, he used
Vaseline when he raped her anally and vaginally and, in the
McCaul ey case, he put Vaseline on his fingers and digitally
penetrated her anally and vaginally — 6) appellant forced both
wonen over a car at Dean Street Autonotive and, when he was
finished wwth the sexual act, told each victim that he did not
know yet what he was going to do with them and 7) appellant
advi sed both victinms during the incident that he had AIDS and
was going to infect them Al though admttedly simlarities
exist in both cases, the evidence presented does not establish
t he exi stence of a common plan or schene.

In McKinney v. State, 82 M. App. 111 (1990), we recognized
two ways in which other crines evidence may cone within the
common schene or plan exception:

(1) a nodus operandi, which is but one neans

of establishing identity . . . or (2) a plan
to commt one offense as part of a grand
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scheme to commt others, such as a theft of

nitroglycerine for use in blowing open a

safe. In the latter sense, the other crines

evidence in a separate prosecution of

appel l ant for sexual contact with one child

— wevidence of simlar contact wth a

different child — would not be relevant

because it would not tend to prove that kind

of conmon schene.
ld. at 124 (enphasis added). Significantly, identity was not at
issue in this case. Both victins testified that appellant was
the perpetrator and appellant does not dispute driving both
victims from Pul aski H ghway to Dean Street Autonotive for the
pur pose of engaging in sexual relations. Because identity is
not an issue in the instant case, evidence of nobdus operandi or
signature is irrelevant in proving the sole disputed elenent of
the crime, i.e., lack of consent. Consequently, such evidence is
not nutually adm ssible in establishing a comon plan, absence
of m stake, or identity. See Jones, 284 M. at 244.

Di spositive of the question of the propriety of trying the
two cases together is that joinder of the cases for trial was
calculated to have the testinony of each victim bolster the
credibility of the other. The State proffered that the evidence
as to each case was nutually admssible to show absence of
m st ake or consent. Absent propensity, the evidence of |ack of

consent of one victim of rape is not probative on the issue of

whet her the other victim consented and nmay not be used as a
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basis for joinder. “The fact that one woman was raped, however,
has no tendency to prove that another woman did not consent.”
Lovely v. United States, 169 F.2d 386, 390 (4th Cr. 1948). | t
is clear from the record that no evidence of propensity to
commit rape was established. Mor eover, the record reveals that
the court, in assessing credibility and weighing the evidence,
considered the cunul ative evidence as to both cases in reaching
its verdict in each case; the result was prejudice to appellant
because corroborating the credibility as to one victinms |ack of
consent with the testinony of the other was inproper. The
evidence was not nutually adm ssible for purposes of joinder.
We hold, therefore, that, even though the case at bar involved
a bench trial where the judge is accorded greater latitude, the
evidence of two unrelated sexual offenses was not nutually
adm ssi bl e under any of the “other crines” exceptions. Because
joinder of the Jones and MCauley cases was inproper, the
judgnments of the | ower court are reversed.

JUDGMENT OF THE CIRCU T
COURT FOR BALTI MORE COUNTY
REVERSED, CASE REMANDED FOR
FURTHER PROCEEDI NGS

CONSI STENT WTH THI S

OPI NI ON.

COSTS TO BE PAI D BY
BALTI MORE COUNTY.



