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“The play’s the thing,
Wherein I'll catch the conscience of the King”
... Hamlet
Act ll, Scene ii

Taking that version of the facts nost favorable to the
State, what wunfolds is the nelodrama of an estranged wfe,
desperate to free herself from a marriage gone stale, leaving a

trail of false clues and staging her husband’s death so as to

make it appear a random accident. As with “The Muirder of
Gonzago” in Hamet or “Pyrams and Thisbe” in A M dsumrer
Night’s Dream there is wthin this real-life drama a play
within a play. 1In the real-life drama, the husband was lured to

the scene of his fatal poisoning by the reconciliatory promse
of a romantic St. Valentine’ s weekend at the Harbourtowne Resort
in St. Mchael’s. A highlight of the getaway weekend was a
di nner-theater nurder nystery which the dinner guests were
invited to solve. That play within a play was called “The Bride
Who Cried.” Qur real-life drama may well be called “The W dow

VWho Lied.”

“Sleeping within my orchard,
Upon my secure hour thy uncle stole,
And in the porches of my ears did pour
The leperous distilment”
... Hamlet
Act |, Scenev
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In the real-life drama, the last hours of the ill-fated
marri age began with a bottle of chanpagne provided by the host
to each “romantic” couple on their arrival at the inn. In the
play within a play, the wedding feast ended with a chanpagne
toast proposed by the groom to his bride and shared by the
actors and participating guests alike. In the play within a
pl ay, the bridegroom died as he drank from the poi soned chali ce.
In the real-life drama, the husband died of poison within an
hour of returning with his wife to their cottage. The audi ence
identified the culprit of “The Bride Wio Cried” within the hour
of the staged nurder. In the real-life drama, the appellant,
Kimberly Mchelle Hricko, was not indicted for her husband’ s
murder until three-and-a-half nonths after her staging of his
acci dental death. Truth is both stranger and nore conplicated

than fiction.

“Thus hath the course of justice whirled about”
. Richard IlI
Act IV, Scene iv

A Tal bot County jury, presided over by Judge WIlliam S.
Horne, convicted the appellant of first-degree nurder and first-
degree arson. On this appeal, she raises the three contentions

1) that the evidence was not legally

sufficient to support the conviction
for arson;
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2) that the evidence was not legally
sufficient to support the conviction
for murder; and

3) that the nedical examner should not
have been permtted to testify that the
cause of deat h was “probabl e
poi soni ng.”

“Happy families are all alike;
every unhappy family is unhappy in its own way.”
...The opening line of
Anna Karenina

Nine years into their marriage, Steven and Kinberly Hricko
were an unhappy famly. Time was when the donestic skies had
been brighter. M ke and Maureen MIler were the couple closest
to Steven and Kinberly Hricko from the time of their first
nmeeting and earliest courtship. Al four close friends were
either natives of State Coll ege, Pennsylvania, or students there
while attending Penn State or, for three of the four, both.

Steven Hricko and Mke MIIler becanme mutual best friends in
the seventh grade in the town of State College and maintained
that friendship through the day of Steven’s murder. Mke Mller
had met his future wi fe, Maureen, when she was an undergraduate
at Penn State in 1984. They dated steadily after that. It was
Maureen who first met Kinberly, as they worked together as
wai tresses at a steakhouse in State Coll ege. It was M ke and
Maureen MIler who then introduced Kinberly to Steven Hricko.

“We introduced them and we went out on a double date and from
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that point on they seened to hit it off.” As Maureen testified,
“We went out on a double date one evening and Steve fell in |ove
with Kimimediately.”

When Steven and Kinberly were married in March of 1989, M ke
MIler was Steven's best man and Maureen MIler was Kinberly’s
maid of honor. \Wien Mke and Maureen, in turn, were nmarried a
few nonths |ater, Steven Hricko was Mke's best man and Kinberly
Hri cko was Maureen’s matron of honor. Wthin a year of their
marriage, Steven and Kinberly gave birth to a daughter, Anna,
who was nine years of age at the tine of her father’s nurder.

Steven Hricko and Mke MIler took up the sane occupation,
the superintending and maintaining of golf courses. In the
years after State College, Steven Hricko was the superintendent
of golf courses in Wstern Pennsylvania; in Dundal k, Maryl and;
and, beginning in the early 1990's, at the Patuxent Geens Colf
Course near Laurel, Maryl and. Mke MIller's career route took
him first to New Jersey and then, in October of 1993, to the
Har bourtowne Golf Course in St. Mchael’s. Thr oughout the
intervening years, and particularly after they were both settled
in Maryland, the two couples maintained close contact with each
ot her.

Kinberly Hicko was a certified surgical technologist,

assigned to the operating room first at Holy Cross Hospital
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from 1995 through Decenber of 1997 and after that at Suburban
Hospi t al . Included in her responsibilities as a surgical
technologist in the operating room was disposing of all unused
medi ci nes and drugs followi ng an operation.

It was Mke MIller who was responsible for bringing the
Hrickos to Harbourtowne on the fateful St. Valentine s Day.
Steven had tel ephoned him sonetinme in January and indicated that
he “was | ooking for somewhere to go with Kimto spend a romantic
evening.” The agenda was “to work on the marriage.” Mke knew
t hat Har bourt owne, where he worked, “was having this Valentine' s
getaway weekend with the dinner theater” and suggested it as a
possibility. Steven seized the idea and Mke intervened to make
certain that the Hrickos would have one of the better cottages
with a view of the Mles River. M ke and Maureen MIler even
offered to baby-sit for nine-year-old Anna, although that offer
was never taken up. Their notivation was clear, to give Steven
and Kim*“this tine away.” As Mke MIller testified:

Maureen and | offered, knowing that Kim and
Steve were having sone problens prior to
that and knowing that they both were going
to conme down here to work on the marriage or

view it as a first date. Maur een and |
suggested that they needed this tine away.

(Enmphasi s supplied).
Kinmberly's disenchantment wth her nmarriage was in a

relatively low key until Novenber of 1997. In addition to M ke
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and Maureen MIller’s awareness that the Hrickos “were having
some problenms” with their marriage, a nunber of Kinberly s close
friends were also fully apprised of growing discord. Theresa
Arnmstrong was a friend and former neighbor from Laurel. When
she on one occasion asked Kinberly to “explain her unhappiness”
with Steven, she received essentially the follow ng reply:
Basically that there was a | ot of verbal
abuse. He didn't do anything. She did
everything. She was just conpletely unhappy
with him anynore. She didn't want to be
married to him
Norma WAlz was a former co-worker at Holy Cross Hospital.

Kim described to her the state of her marri age:

[S]he said that she had been feeling
really bad about their marriage for a |ong

tine. She said that her and Steve had
been having problens and had been having
problens for a very long tine. | told her
that | had always suspected that sonething

wasn’t right, but she would never confide in
me and she agreed that she had been living a
lie, she said, for a long tine. She said
that she had asked him to go to counseling
sonetinme back in the |ate sumrer of *‘97.

Jenni fer Gowen was also a co-worker of Kinberly's at Holy
Cross Hospital. When she got married in Novenber of 1997,
Ki nberly was her nmatron of honor. At the time of the final
weddi ng preparations, the two di scussed Kinberly s marri age:

[ Kimberly said] that she was not happy
in her marriage; that she was considering

possibly getting a divorce. After ny
marriage, after the honeynoon, when | got
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back t wo weeks | at er, we had nmor e
conver sati ons.

Rachel McCoy had been a friend of Kinberly since their days
together in State College. Over the years, they tal ked at | east
once a week. In Septenber or October of 1997, Kinberly confided
in Rachel:

She told nme that she had been | ooking
into getting a divorce, that she wasn’t

happy in her nmarriage. That was really
about it.
Q Did she express at all how she felt
about hi n?

A She felt that he wasn’t very helpful

around the house or he didn't like to go out

and do stuff wth her. She was nuch nore

outgoing than he was and that really

bothered her and it started to bother her

nore over the years.

Thus far the low pitched marital discord was, at worst, such

stuff as divorce suits are made of and not the driving force
behi nd nurder.

“Cupid is a knavish lad,
Thus to make poor females mad.”
...A Midsummer Night's Dream
Act lll, Scene ii

Bet ween Thanksgiving and Christmas of 1997, however,
Ki nberly’s snoul deri ng di scont ent bur st into ragi ng
cl aust r ophobi a. What was the spark? Cherchez |’ autre homre!

He arrived during the | ast week of Novenber.
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Jenni fer Gowen was to be married on Novenber 29 and Kinberly
was to be her matron of honor. One week before the wedding,
Ki nberly hosted a bachelorette party for Jennifer in Easton. It
began at the honme of Maureen and M ke MIler and | ater adjourned
to a restaurant and bar, which the partygoers closed at 1:30
A.M  Several days later, Kinberly threw a shower for the bride
at the Hricko honme in Laurel. The next day, the wedding party
spent nost of Thanksgiving Day at the Hricko hone.

At the very outset of that festive week there appeared at
the edge of the crowd, like Darcy in Pride and Prejudice or
Rhett Butler’s dark stranger from Charleston, an enignatic new
figure. Brad Wnkler was the 23-year-old cousin of the bride
and a sergeant in the United States Marine Corps assigned to the
Pent agon. Though ten years her junior, he imedi ately caught
the eye of the discontented natron of honor. He reappeared at
every event during the pre-nuptial week and increasingly was
seen closeted in private conversation wth Kinberly.
| nvariably, the two lingered after the rest of the guests had
gone. Norma WAl z noticed that “Brad was ever-present.”

Initially, Kinberly was sinply a good listener. Norma WAl z
descri bed a conversation she had with Kinberly

in the car, after we dropped Brad off. Brad

had spoken of a bad marriage that he’'d had
and a pretty sad sob story. And after he
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got out of the car she made coments |ike
oh, he’s such a nice guy and the girl who'l
catch him you know, is going to be a | ucky
one. And, you know, he's really sweet and
he’s really nice and too bad what she did.

(Enmphasi s supplied).

As the only male other than the host at the weddi ng shower
at the Hrickos, Brad did not totally escape the notice of Steven
Hri cko. Again, Nornma Walz described a conversation wth
Ki nberly:

Kim had nentioned that Steve had gotten kind
of ticked off and kind of wondering, you
know, who's this guy, you know, what’'s he
doing hanging out here, you know, party’s
over. You know, it’s a wedding shower
anyway. And the next day Kim told ne oh,
Steve was just a little jeal ous because, you
know, Brad was hitting it off so well wth
Anna [the Hricko s daughter].

(Enmphasi s supplied).

The snoul dering tinder of |ate Novenber burst into flame in
early Decenber. As a dutiful cousin, Brad volunteered to be
both the house-sitter for the honeynoboning couple and the
occasi onal baby-sitter for the honeynooners’ year-old daughter.
During that period, Kinberly went over on a daily basis to help
Brad with his chores and to give him hel pful pointers. Br ad
hi nrsel f pinpointed the nonent when the conpanionship turned

sexual Iy acti ve:
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| think it was that Friday night. I kissed
her or she kissed ne. That weekend, |
believe, is when it started.

Q@ And where would you have your intimte
i nterludes?

A: First several times was at Shawn’s and
Jen’ s townhouse.

Q And they were still on their honeynoon?
A Yeah, they were still on their
honeynoon.

Q After that, where would you neet?
A: At ny aunt’s house where | |ived.

As the affair reached the conbustion point, the incendiary
effect on Kinberly was such that she wvirtually lost all
senbl ance of control. Compul sively, she telephoned Jennifer
Gowen several times while Jennifer was still on her honeynoon
and intimated that she was about to have an affair wth
Jennifer’s cousin, Brad. When Jennifer Gowen returned from her
honeynoon in m d-Decenber, Kinberly imrediately infornmed her of
devel opnents in lurid detail

She told me that they were having sex
and that she was becom ng nore dissatisfied
W th her marriage to Steve. She told ne
that they net while I was on ny honeynoon at
nmy house to have sex and that she spent
quite a lot of time with him while | was
awnay.

At about the sane tine she inforned Jennifer Gowen of the

extra-marital relationship, she was also on the |ong-distance
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phone to Norma Walz in Port O-chard, Wshington. Agai n
i ncautiously, she could not contain the fact that she “was
having an affair with Brad” and that “he was very affectionate
and she really loved him” It was on New Year’'s Eve at a
restaurant in Laurel that she inforned her forner neighbor
Theresa Arnstrong that she was having an “affair . . . with her
friend Jenny’'s cousin; his nanme is Brad.” It was half-way
t hrough January when Kinberly nmet with Rachel MCoy, her old

friend from State College, and infornmed her that “she was seeing

sonebody else.” She then offered, however, the dubious
reassurance, “l’m not going to marry this guy. This is just
about sex.”

“Why, | can smile,
and murder while | smile”
...Henry VI, Part Three
Act lll, Scene ii

Al t hough Kinberly may not have wanted into a new marri age,
she desperately wanted out of the old one. An om nous sign of
that desperation was a bizarre conversation she had with a co-
wor ker at Holy Cross Hospital. Kenneth Burges was a surgical
technol ogist at Holy Cross Hospital, who had come to work there

at about the sane tinme that Kinberly had in 1995. He had,
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coincidentally, been convicted of welfare fraud in Virginia
about twelve years earlier and may have seened to Kinberly a
prom sing recruit for skullduggery.

At sonetinme during the nonth of Decenber, 1997, he was

standing in the back hall just outside the wonen's | ocker room

As his back was turned to her, Kinberly said, “Ken, | want to
talk to you.” Wt hout warning, she blurted out that she wanted
him to kill her husband. He wheel ed around, thinking that it

had to be sone sort of a joke. Wien he saw that she was deadly

serious, he imediately said that he would not get involved in

anything like that and tried to convince her that she was
experiencing an overreaction to marital ennui. She nonet hel ess
went on to ask if he knew “sonebody that would Kkill her
husband.” She nentioned, noreover, the figure of $50,000 as the

contract price. After it becane clear that Ken Burges had no
intention of getting involved, Kinberly urged him to “forget
about it” and not to tell anyone else about their conversation
Even as he declined the assassin’s role, Kenneth Burges nmay
nonet hel ess have planted a deadly seed. As an apparently
enbarrassed reaction to his initial astonishment, he nade the
flippant remark, “You work in the operating room. . . You could

just put himto sleep.”
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Whet her planted by Kenneth Burges or not, the seed grew.
So did Kinberly s apparent conpul sion to share her buddi ng nens

rea with anyone who would |[isten. In a New Year’'s Eve

restaurant conversation with her friend and former neighbor
Theresa Arnmstrong, Kinberly first described how she was “very
angry and upset with the relationship” between her and her
husband; then announced that she was asking him for a divorce

and, in a “very upset” state, concluded “that she had even been
thinking of different ways to kill him” At one point during
t hat conversation, Theresa Arnstrong asked Kinberly, “Wat would
you get out of it?” Ms. Arnmstrong described Kinberly’'s
response, “She said, well, the insurance noney, so her and Anna

can live their life the way they wanted, the way that she wanted

to live her life.” Ms. Arnstrong stated that that snippet of
conversation canme just after Kinberly had nentioned killing
St even. O her evidence showed that from two separate life

insurance policies on Steven Hricko, Kinberly Hricko, as
beneficiary, stood to receive as nmuch as $450, 000.

Anot her confidant, on alnbost a daily basis through January
and early February, was Jennifer Gowen, Kinberly s co-worker at
both Holy Goss and Suburban Hospitals and Brad Whnkler’s
cousi n. After sharing with Jennifer “quite a lot of details

about [her] intimate contact” with Brad and about how “very
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happy [she] was about what was going on with Brad,” Kinberly
further revealed that, since Novenber, “she had had sex wth
Steve once and that it nmade her want to throw up.” The marri age
was obviously in trouble.

In succeeding conversations wth Jennifer, Ki nberly’s
revel ations escalated from her being “interested in getting a
divorce from Steve” to revealing “that she would like to kill
him?” In their first conversation “about killing Steve,”
Ki nberly pointed out that one obvious disadvantage to traveling
the divorce route would be that Steven m ght obtain custody of
their daughter, Anna, or that, at best, “he would try to turn
Anna agai nst her”:

The conversation started with Ki msaying
that Steve would be better off dead, that we
had tal ked about divorce but . . . she said
that he would be nothing wthout her and
Anna and that, that if they got a divorce
that he would try to turn Anna agai nst her
or to keep her. And that he didn't really
have very much of a life outside of that

marri age anyway, and that he would be better
of f dead.

(Enphasi s supplied).

In a subsequent conversation, Kinberly pointed out a second
di sadvantage to asking for a divorce. She acknow edged that it
woul d be unwi se for her to tell her husband “about Brad” because

“maybe he would get depressed or angry enough to kill hinself”
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and “that if he did that, then they couldn’'t <collect the
i nsurance because, | guess, it would be a suicide.”

As discussion then becane nore detailed “about a way in
whi ch she would kill Steve,” Kinberly first nade nention of the

drug Susti nal col ene:

W had a discussion about a case history
where a woman had injected sone children
with Sustinalcolene and that that was a
nmuscle relaxing anesthesia agent and that,
that it would go untraced. So that was that
conversation that we had.

(Enphasi s supplied). Jennifer Gowen further testified that
Susti nal col ene was sonething regularly used by anesthesiol ogists
in the operating room and that both she and Kinberly had ready

access to it:

Q As a surgical technician, if you wanted
to have access to it, could you?

A:  Oh, yeah, yes. Easily.
Al t hough her resolve was hardening and her plan of action
crystallizing, Kinberly still desperately needed noral support.
She constantly sought reassurance as to Jennifer’s “being there

for her”:

Kim wanted me to support her. She
mentioned to nme that her brother was soneone
who supported her and that he woul d support
her even if she killed soneone and she was
asking me for support. And used those words
many, many tines.
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Q Did she ask you if you would support her
under those circunstances?

A She did not ask me that directly.
However, she did tell ne that if | killed
soneone that she woul d support ne.

(Enphasis supplied). Jennifer Gowen also recalled that at
sonmetinme in January or February,
Kimberly told nme that "if | could kill Steve

and get away wth it, I would do it
tonmorrow.”

(Enphasi s supplied).

“The game’s afoot!”
...Henry V
Act lll, Scene i

As of Friday, January 30, Kinberly's intended course of
action had becone sure. At about 7:30 that evening, she
initially talked by telephone to her girlhood friend from State
Col | ege, Rachel MCoy, then living in Baltinore. Rachel then
went out to dinner with a friend. Wen Rachel subsequently
returned to her honme at 9:30, there were five or siXx
progressively nore frantic nessages from Kinberly on her
answeri ng nmachi ne:

They were gradually sounding nore
pani cky and they just said call nme as soon
as you get in. | really need to talk to
you. Please, please call ne. | just really

need to talk to you. Call me as soon as you
get in.
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down to Laurel as soon as she could get there:

She said, “Rachel, you need to conme down

here now. | need you. Do you renenber when
| saved you in State College? | need you.
You have to cone here now” And | said give

me fifteen mnutes to let the dog out and
[’ mon ny way.

“O murderous slumber!”
... Julius Caesar
Act IV, Scene iii

to cone

Rachel arrived at Kinberly’'s between 11 and 11:30 P.M

Ki nberly had been drinking and was very distraught:

She said, she was tal king nore about how
it would be easier if Steve were dead and
she told ne that she had a plan on how to do
it where she wouldn’t get caught.

Q D dshe tell the plan to you?
A Yes.

Q Tell the ladies and gentlenen of the
jury what she told you.

A She told nme that she could get a drug
that would paralyze Steve, that would stop
his breathing and then she would set the
curtains on fire with a candle or a cigar
and that he would die of snoke inhalation in
a fire and nobody woul d know.

(Enmphasi s supplied).

Rachel

mur der .

story”

but

She testified that she “tried to poke holes

that Kinberly “had answers for everything.”

McCoy attenpted to dissuade Kinberly from commtting

in the

Rachel
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urged her to consider the alternative of divorce, but to no

avai | :

Q Ddyoutry to tell her about the option
of divorce?

A Yup, | said that to her a nunber of
tinmes. Wiy don’t you just get a divorce?
And she seened to think that this would be
easi er.

(Enphasi s supplied). Rachel raised the question of the effect
of her father’s death on Anna, again to no avail:
| also said what about Anna? You know she

needs a father, and she told ne that Anna
woul d be better off wi thout her father.

(Enphasi s supplied).

Apparently, the only variation between Kinberly s plan of
January 30 and its ultimate consunmation on February 14 was the
situs of the planned nurder and staged “accidental” fire. As of
January 30, that situs was to be the Hricko hone in Laurel.
Rachel MCoy warned Kinberly about the risks, once nore to no

avai l :

| tried to say . . . what if your house
burns to the ground, your brand new house?
What if your neighbor’s house catches on
fire?

She told ne that the house wouldn’t burn
down because there’'s always neighbors up in
t hat nei ghborhood and they would see the
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fire before the house burned and call the
fire departnent.

(Enphasi s supplied).

Rachel probed Kinberly about the accessibility of the |ethal
drug, about its traceability, and about the nethod of delivery.
Again, Kinberly had all the answers:

She told ne that she could get the drug at
work very weasily, that it was in every
hal |l way or every OR, that they used it for
trauma victinmse to stop their breathing so
they could put a tube in their throat to put
t hem on oxygen, so it was right there.

Q Did she, when she discussed with you the
drug, did she talk about its ability to be
traced?

A Yeah. She told ne that it wasn't
traceable in the bl ood.

Q [Did] she nention at all how she would
give it to hinf

A She would inject it in a nuscle.

(Enmphasi s supplied).

Rachel MCoy ultimately ensured that no crine would be
committed on the night of January 30-31. At about 1:30 A M,
Kinberly went wupstairs ostensibly “to use the bathroont but
“didn’t cone back right away.” Rachel went wupstairs and found
Kinmberly “standing in the bedroont where “Steve was asleep.”
Rachel had not realized that Steven was even at hone that night.

She further described the scene:
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Steve was sleeping on the opposite side of

the bed and she was just standing there

staring, on the other side, staring at him

with her arns down at her sides, just

standing there. And | just told her to cone

back downstairs.
After persuading Kinberly to conme downstairs, Rachel calned her
down, got her to stop crying, and persuaded her “that she needed
to go to bed and go to sleep.” A few mnutes later, Kinberly
“did go upstairs and go to sleep.” Rachel waited for another
twenty mnutes to make certain that the immediate crisis had
passed and then left for Baltinore at approximately 2 A M  She
spoke by telephone with Kinberly early the next norning and

recei ved an anbi guous response to her inquiry:

Q Did you ask her anything about the plan
that she told you about?

A Yes. | asked her was she really going

to do this and she said | don't know what

|’ mgoing to do, Rachel.
That was her |ast communication with Kinberly before the fateful
events of St. Valentine s Day. Her testinony contained one

other item of note. In the nine years she had known Steven

Hri cko, she had never known himto snoke.

“O true apothecary!
Thy drugs are quick”
... Romeo and Juliet
Act V, Scene iii
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Three separate expert wtnesses--1) Dr. David Fow er, the
Deputy Chief Medical Examiner for the State of Maryland; 2) Marc
LeBeau, a forensic chemst and toxicologist wth the FBI
Laboratory in Wshington, D.C.; and 3) Dr. Tinothy Wx, the
anesthesiologist at Holy Cross Hospital--testified as to the
effects and the characteristics of the drug Sustinal col ene. |t
is extrenely dangerous, extrenely fast-acting, and ultimtely
unt r aceabl e.

The FBI toxicologist testified that Sustinalcolene “is a
very dangerous fast-acting nuscle relaxant” that is “typically
admnistered in a clinical setting in a hospital.” “It’s very
dangerous . . . because . . . you stop breathing.” The “typica
admnistration of this drug in the hospital would require that
you be on sone sort of a life support so that your body wl
still be able to breathe.” In such a setting, it is closely
noni t or ed. M. LeBeau also testified that Sustinalcolene can
take effect within five seconds of being adm nistered
intravenously and wthin |ess than a mnute of bei ng
adm ni stered intranuscul arly. He pointed out that the body’'s
natural defenses alnobst immediately break Sustinalcolene down
into two conponent parts that are found naturally in the body,
so that “within a few mnutes you may not be able to detect

Sustinal col ene in a bl ood specinen. |t happens that quickly.”
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Dr. Fower testified as to the potentially lethal effect of
Sustinal col ene and to the speed with which it acts:

The other substance which concerned ne was
Sust i nal col ene. It’s only f ound in
operating roonmns. It’s a drug which causes
very, very rapid paralysis of all skeletal
nmuscles which involves also the chest

nuscl es. It’s been docunented in fact to
stop the heart for a few seconds after being
gi ven. But that’s kind of uncomon. | t
acts W t hin seconds i f it's gi ven
intravenously and usually wll actual ly
begin to wear off wthin tw to four
m nut es.

(Enmphasi s supplied).

Dr. Wex, the anesthesiologist at Holy Cross Hospital, not
only confirmed the characteristics of Sustinalcolene described
by the other experts but elaborated on its effect on breathing:

Q Wen a patient is placed or when

Sustinal colene is placed into a patient, how
does the patient breathe then?

A It depends on the anesthesiologist to
breathe for you. A patient will not breathe
t hensel ves. The anesthesiologist wll have

to establish an airway one way or another.
You either have to establish an airway by
putting this tube down through your nouth,
dowmn into your w ndpipe and breathing for
you or we can nask you with a nask and a bag
and nmask that you wuld have to have
sonebody breathe for you.

Q Sone sort of artificial wventilation
woul d have to be introduced?

A:  Exactly.
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He further pointed out that Sustinalcolene is “not
inventoried as closely as narcotic drugs.” It is “routinely
kept in the operating roons or available in the operating roons

for the anesthesiol ogist.”

“Oh, what a tangled web we weave,

When first we practice to deceive!”
... Sir Walter Scott
The Lay of the Last Minstrel
Canto VI, Stanza 17

The frantic neeting wth Rachel MCoy had taken place on
January 30. At sonetine within the fortnight, the venue for
Steven Hricko's tenporarily prorogued “Appointnent in Samara”
shifted fromLaurel to St. M chael’s.

The | ast weeks of the Hricko marriage were filled with fal se

hope in the one and false witness in the other. Gst ensi bl y,
t hey mutually commtted thenselves to an effort at
reconciliation. Steven genuinely gave hinself to the effort.
For Kinberly, it was a char ade. She described to Theresa

Arnstrong how Steven was going to counseling and was meking an
effort to be both nore conmuni cative and nore affectionate:

After she asked Steve for a divorce in
January, Steve did nake a lot of effort on
his part, to where he wote her this
beautiful lovely letter that she read to ne
over the phone, and it was beautiful and
St eve was goi ng to counseling.
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She also described to Theresa Arnstrong her reaction to the
effort: “He nmade her sick to her stomach.”

Ki mberly al so shared with Rachel McCoy the effort being nade

by Steven and her reaction to it:

W talked about he had ... started
seeing a counselor and that ... he was
talking nore, being nore outgoing like in

their relationship and, but that he was
talking to her all the tine and that was
driving her crazy. He wanted to talk to her
all the tinme and tal k about their feelings.

(Enphasi s supplied).

In a conversation with Norma Wal z, Kinberly indicated that
Steven had gone into counseling at her suggestion in order “to
turn hinself around”:

She told nme that she had asked Steve for
a divorce and that he had broken down and
cried and begged her for a second chance.
She told nme that he had canceled a business
trip the follow ng Monday so he could get in
to [see] a counselor, get in to [see] a
doctor to get a referral to a counselor.
She said that she gave hima week to see if
he could get in to [see] a doctor and at
| east show that he was trying to turn
hi msel f ar ound.

Her reaction to the turnaround was | ess than |audatory:

She said that ... “he’s snothering ne
and followng ne around the house like a
puppy dog. "

(Enmphasi s supplied).
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In late January and early February, Kinberly was in daily
t el ephone conversation wth Jennifer Gowen. She inforned
Jennifer of the fact that Steven had “started sonme counseling”
and of how he had “started to make changes.” Her description
however, of her own reaction to those changes reveal ed how the
changes were an exercise in futility:

She told ne ... her reaction or what she
said about them was that they made her sick
and that he suffocated her and was stifling
her and following her around all the tine
and cuddling up to her real close at night
so that she felt |like she couldn’t breathe.
And wanting to know where she was going or
what she was doing. And maybe giving her
phone calls that she wasn’'t used to getting
fromhimjust to say “Hi.”

(Enphasi s supplied).

The getaway weekend on Valentine’s Day was the idea of M ke
MIler. At the end of January, Steven Hricko had called his
friend and indicated that he “was |ooking for somewhere to go
wth Kimto plan a romantic evening” and wanted any suggestions
that M ke or Maureen MIler mght have. M ke MIler inforned
St even about the Valentine' s Day getaway weekend at Harbourtowne
with the dinner theater. Steven was enthusiastic and had M ke
MIler make the necessary reservations. Ki mberly acquiesced in
the plans for Valentine s Day. Brad Wnkler, incidentally, was

due to be out of town on that weekend on an official assignment.
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As February 14 drew closer, the juxtaposition of respective

attitudes toward the inpending Valentine’s Day getaway is stark

pat hos. On February 9, Steven commtted his hopes to his
journal :

Life at honme is inproving and | am
|l ooking forward to Valentine's weekend at
Harbortowne with Kim ... She called twce
today and said “lI love you” wthout [ny]
saying it first. | was very happy. ... Kim
and | have not made love yet and | want to
but I will wait as long as it takes. | |ove
her. ... | believe I know what being in |ove
really is. W have been married 9 years but
| feel like we just started dating.

(Enphasi s supplied).

On February 13, the night before she and Steven were to
| eave for St. Mchael’s, Kinberly, by contrast, nade a trip to
t he house that Brad Wnkler shared with his aunt. She wanted to
| eave her Valentine’'s Day gifts to himin his bedroom The note

acconpanying the gifts read:

Br ad,

| really wanted to give you all these
gifts in person but | guess the Pentagon had
a different idea. | am so proud of what you
do so I'lIl just go on mssing you. Have a
nice weekend at hone, baby. | 1ook forward
to seeing you soon. Happy Val entine’s Day,
sir. | love you so very nuch.

Hugs and Ki sses,

Kim
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On that sane evening before the departure for St. M chael’s,
Ki mberly spent two hours in her kitchen with Theresa Arnstrong.
Ms. Arnmstrong recall ed:
[S]he told me that ... Steven nmade plans to

go to a resort and to see a play. And they
weren't leaving until the next day.

Q ... [Did she say whether or not she was
| ooking forward to this?

A:  No, she was not |ooking forward to it.

(Enphasi s supplied).
The prospects of success for the romantic “getaway” weekend

were dim How di mwas not yet apparent.

“What masques, what dances shall we have,
To wear away this long age of three hours
Between our aftersupper and our bedtime?”
... A Midsummer Night’s Dream
Act V, Scenei

Steven and Kinberly arrived at Harbourtowne at about 3 P.M
on February 14 and were checked into Cottage 506. On their
arrival, they were presented with a bottle of chanpagne. At
approximately 7 P.M, they went to the dining room and to the
di nner-theater production of “The Bride Who Cried.” Steven and
Kinberly left the dinner theater and returned to their cottage
toget her at between 10 and 10:30 P.M Ki nberly Hricko wal ked
into the | obby of the resort alone at approximately 1:20 A M

and reported that her roomwas on fire. The real-life drama in
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this case requires filling the gap of that “long ... three
hours” between the “aftersupper” in the dining room and the
“bedtinme” in the cottage. Kinberly Hicko is the only living
witness to that interlude and her account was suspiciously
fl aned.

It was Elaine Phillips, the Banquet Manager who was al so
serving at the tine as the Night Duty Manager, who received the
report from Kinberly that her room was on fire. El ai ne
Phillips’s cousin Philip Parker, along with other nenbers of
their famly, was also standing in the |obby when Kinberly
reported the room fire. After Elaine Phillips checked the
register to determ ne the room nunber, she and Philip Parker ran
out of the front door, across a parking lot, and toward Cottage
506, registered to the Hrickos. Cottage 506 is in Building 500,
described as a villa, consisting of six cottage hotel roons.
The door to Cottage Suite 506, which was on a porch shared with
cottages 504 and 505, was | ocked.

Philip Parker ran around to a back porch from which he could
observe, through a glass door, snoke in room 506. He ultimately
was able to open the sliding door through which he had observed
human feet and | egs. Crawling into the snoke-filled room he
found the body of Steven Hricko lying on its back between two

tw n Dbeds. Wth help from Elaine Phillips, Philip Parker
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ultimately was able to drag the body onto the back porch.
Steven Hricko was al ready dead when dragged from the room Hi s
body, clad in a tee-shirt and pajama pants, was badly burned
fromthe m d-chest area upward, including his upraised left arm

What was obviously called for was sonme explanation from
Kinberly Hricko as to where she had been and what she had been
doi ng between leaving the dining room at approximtely 10:30
P. M and reporting a room fire to Elaine Phillips at

approxi mately 1:20 A M

“Explain a thing
Till all men doubt it”
... Alexander Pope
The Dunciad, Book 4

Kimberly' s fullest accounts of the mssing three hours were
those given to Maryland State Police Trooper Cay Hartness, in
the conpany of Father Paul Jennings, at approximately 2:30 A M
and then, a slightly nore detailed version, to Maryland State
Police Trooper Keith Elzey at approximately 5 A M She did not
testify at her trial. She told the troopers that on |eaving the
di nner theater, she and Steven had purchased four bottles of
beer from the hotel bar and gone back to their room She
recalled seeing the end of a novie called “Tommy Boy” and then
watching the late evening news cone on. Despite a pre-

Valentine’s Day covenant wth her husband that they would
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refrain from having sex during the weekend getaway, he began
pressuring her for sexual intercourse and an argunent ensued
bet ween them that |asted for approximately ten m nutes. Because
she did not wish to continue the argunent, she grabbed her purse
and the car keys and left the room

She described how she then left the Harbourtowne resort and
drove toward Easton to visit her friends Mke and Maureen
MIler. She becane |ost, however, and had to stop and ask
several persons for directions. She stated that she was not
famliar with Easton and could not find the MIlers’ home. She
stated that she could not even find Route 50 and then,
abandoning the intended visit, had to ask further directions
even to get back to St. Mchael’s. She arrived back at
Har bourt owne shortly after 1 A M

She di scovered at that point that she had forgotten to take
with her the plastic key card for the door to room 506, which
was | ocked. She wal ked around to the deck area at the back of
the room renenbering that the sliding glass door at the rear of
the unit had been opened earlier that evening. As she pushed it
further open, she was nmet by a wall of thick snoke. She reached
inside to feel for a light switch but with no success. She then
ran to the front of the unit and began knocking on a nunber of

ot her doors and screamng for help but received no response. At
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that point, she junped into her car and drove to the main | obby,
using her cell phone to call 911 while on the way. In the
| obby, she advised Elaine Phillips that her roomwas on fire.

Did Kinberly's attenpted explanation beconme part of the

proof of her guilt? It nost assuredly did. It is a forensic
fact of life that an exculpatory effort that is disbelieved
t hereby becones highly incul patory. |In prosecutorial jargon, it
is called the “fal se exculpatory.” In the algebra of production
burdens, it goes to prove consciousness of quilt. Ki mberly’s
attenpted explanation fell into that category in severa
regards. Indeed, it began to unravel even as it began.

There was first the inprobability of getting |ost--not just
getting lost per se but getting lost for two hours. Easton is
no nore than a fifteen-mnute drive from St. Mchael’s, a
thirty-mnute round trip. Two hours could have seened to the
jury an inordinately long tinmne to be lost in so relatively
confined an area. Kinberly had been--indeed, had herself
driven--to the Easton honme of Mke and Maureen MIller just ten
weeks earlier. In terns of know ng the nei ghborhood, Kinberly's
brother, Mchael Wlfe, also lived in Easton, just two blocks
away from the Ml ers. Kinberly was very close to her brother
M chael, for it was Mchael whom she asked to have called and

who drove imrediately to the Harbourtowne resort in the pre-dawn
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hours of February 15. It was of M chael that she spoke when she
told Jennifer Gowen that her brother would support her if she
killed soneone.

If lost, why not call the MIllers for directions? As an
alternative, why not call her brother Mchael? Kinberly had and
knew she had a cell phone with her in the car. It was
operational, as she denonstrated at approximately 1:20 A M when
she called 911. Kinberly, noreover, knew the MIlers’  nunber by
heart. She recited it to Trooper Hartness who she asked to cal
Mke MIller for her at a little before 2 A M As Bonni e Parker
said, she “rattled it off.” By 830 AAM on February 15, Maureen
MIler had joined Kinberly at Harbourtowne. \Wen Kinberly told
her about “trying to find [her] house in Easton ... for an hour,
hour and a half,” Maureen MIller asked the very question the
jurors would have asked thenselves and received an inprobable
answer :

| asked her why she didn't call nme and she

says well it was too late. | didn't want to

wake you up. And | said why didn’'t you cal

M chael ? And she said that she was just

driving around.
The incongruity of the response was not even subtle. Wy, at a
given hour, would one be unwilling to wake up with a phone cal

the very people one was fully intending to wake up by ringing

t he door bell?
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Kimberly's explanation of the mssing three hours also
consistently referred to Steven’s intoxication. She told

Maureen Mller that Steven “had drank a lot” and “had gotten

fairly drunk.” Kinberly told Mke Mller that Steven was
“sloppy drunk.” She described to Trooper Elzey her noticing
that Steven, during dinner, “was consumng a heavy anount of
al cohol .” A Tal bot County Assistant State's Attorney, who was

seated at the sane table with the Hrickos throughout dinner, on
the other hand, testified that Steven had had one beer. The
bart ender who served drinks at the table said the people at that
table basically “didn’t drink.” The bar bill for the Hrickos
collectively was $5.51, the price of two beers. The autopsy on
Steven Hricko's body showed a bl ood al cohol content of 0.00.

At a followup interview on February 23, Trooper Elzey
pressed Kinberly nore closely with respect to Steven' s drinking.
She said that “Steven drank a bottle of chanpagne” on his
arrival at the resort and that at the dinner table he “was
drinking heavily,” both w ne and beer. She stated that Steven
purchased nore beer to take back to the room When confronted
with the autopsy report and the blood al cohol content of 0.00,
Ki nberly had no expl anati on:

After that | asked her would you please tell
me the anmount of alcohol that your husband

consumed that night on February the 14t
15th, She advised ne that he was drinking
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heavily that night. At that tinme |
confronted her wth the Medical Exam ner
toxicologist’s report information indicating
0.00 bl ood al cohol contents in her husband’ s
body. At that tinme she just stared for a
second and said, | don’t wunderstand that.
And | don’t wunderstand that. | said well
could you please explain to nme if vyour
husband was drinking this amount of al cohol
why didn't it register? Again she just
said, | don't understand why. | don’t
under st and.
In i nst ance after i nst ance, Ki nberly’s att enpt ed
expl anations sinply generated greater and greater disbelief.

“The best laid schemes 0o’ mice and men
Gang aft agley;
An’ lea’e us nought but grief and pain.”
... Robert Burns
To A Mouse, Stanza 7

Even before telling a story rent with incongruities, the
well laid schenme of Kinberly had begun going “agley” wthin
m nutes of going operational. The first suspicious circunstance
was the inappropriateness of her behavior on discovering a fire
in her room A reasonabl e person, returning to her hotel room
with the ostensible purpose of going to bed and suddenly
realizing that her husband was trapped in a burning room would
not have displayed the remarkable conposure exhibited by
Ki mberly. The building block, of which room 506 was a part
contained five other units, all of which were occupied. Wer e

one would have anticipated screans to pierce the very fabric of
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none of the other occupants of Building 500 was even

As Elaine Phillips testified, there was

at the | obby of the resort was even nore

nei t her

nor, for the longest tinme, even an indication that

her husband was still inside the burning room

A A woman wal ked into the | obby. She had

a cell phone up to her ear. It was turned
upsi de down. She was just listening into
it. She wal ked over to us, ny cousin and
ne. She said, “I need to speak to soneone
who works here.” M cousin, who was about a
step ahead of ne, kind of directed her to
ne. | asked her, may | help you and she

said, “M/ roomis on fire.”

Q \What did you do then?

A: We imedi ately began to ask her her room
nunber, where is her room and she wasn’'t
answer i ng. W then said what is your nane
and she said Hricko. | knew that it was an
odd spelling of the nanme so | spelled it out
to the night auditor and he gave nme the room

nunber of 506 and | called 911. | was on
the phone to 911 when ny cousin was
questioning her, is she all right, IS

everyt hi ng okay? Was she all right?

Q This is all right here in the | obby?

A Yes.

Q Ckay.

A And they asked her was there anyone el se
in the room and she said, “My husband.” 911

at that tinme said that the call had already
been called in.
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(Enphasi s supplied).

El aine Phillips elaborated on Kinberly s restrai ned deneanor
as she reported the fire:

She was, she walked in the |obby and

there was no evidence, | nean there was
not hing, that she was upset. She was just
wal king into the | obby. She was very calm
Even when she said, “There’s a fire in ny
room” we were nore excited, | know. W
were asking her and trying to get the room
nunmber and we were all very excited and
nervous as to what was happening. And |

remenber her just standing very, very calm
and just being very calm

The other key witness to Kinberly' s preternatural cal m was

Philip Parker. He described the initial approach of her car:

We noticed a car pull up to the front of the

| obby. W noticed a young |ady get out of

the car and walk into the |obby of the

hot el .
She did not screech to a halt and dash into the |obby with the
lights on and the notor running:

| noticed when the car cane up that

the ignition was turned off and the car was

turned off and the lights also turned off.

Philip Parker gave his version of Kinberly' s report of the
fire. Coming eerily late in that report, the fact that her
husband was in the burning room seened al nost an afterthought:

You could tell she was agitated or was
upset about sonet hing. VWat it was at the
time, we didn't know. She had wal ked in the

door and she asked for an enployee of
Har bour t owne.
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Q Wwo did she ask?

A She asked the group of wus, ne, Elaine
and ny fiancee. El ai ne spoke up and said
that she was an enpl oyee of Harbourtowne and
what was the problem You could tell by her
agitation that there was sonething wong.
As soon as Elaine said she was an enpl oyee,
she infornmed us that her room was possibly
on fire.

Q Then what happened?

A Elaine kind of got a Ilittle upset
herself and tried to find out what room she
was in. She stated that she didn't know
what room she was in. She then told Elaine
what her |ast name was. El aine went to the
books. By this tine ny nom had cone out of

the coat room At the beginning of this,
she had wal ked out of the coat room She
was al ready behind the desk and they | ooked
into the record | guess to find out what
room she was staying at. At this tinme, too,
| don’'t renenmber if it was ne or Tracy or
El ai ne, but soneone had asked her if there
was anybody in the roomthat was on fire and
she said that she thought that her husband
could be in there.

(Enphasis supplied). As a tell-tale reaction, Ki nberly
displayed a sang-froid about her husband’s fate that was
macabre, unless, of course, she already knew that the time of
response was not of the essence.
Philip Parker gave his characterization of Kinberly' s al nost
i cy demeanor:
Q Let’s go back to the hotel | obby. The

wonman who canme in and told you all about the
fire. Wiat was her deneanor?
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A It was actually really calm Wen she
wal ked in at the tinme, she nmentioned nothing
about the fire. As | said, all she did was
ask for an enployee at Harbourtowne. As
soon as Elaine indicated that she was an
enpl oyee of Harbourtowne, she then said that
she, you know, after Elaine had questioned
her about what the problem was, she then
said that there was a fire in her room And
once again, she seened quite calmto ne.

(Enphasi s supplied).

“Foul deeds will rise,
Though all the earth o’erwhelm them to men’s eyes.”

... Hamlet
Act |, Scene ii
Even for the nost hardened professional, it is difficult,

followng the conmssion of a crime, not to exhibit anxiety
about det ecti on. Kinberly's behavior after Steven's death
betrayed a nunber of sonetinmes arguable but sonetines telling
i ndi cati ons of consciousness of qguilt.

As she stood outside Cottage 506 with Bonnie Parker and
| ater back in Bonnie Parker’s room her primary initial response
was, “lI want to go see his body.” That was, to be sure, an
anbi guous response, but it could be interpreted as revealing a
concern as to whether the <charring of the wvictims skin
adequately obliterated a puncture mark made by a needle. Such
a reading takes on greater plausibility in conjunction wth
Kinmberly's Jlater concern to learn the autopsy results and her

strong desire that Steven's body be cremated.
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It was one week after St. Valentine’'s Day that Kinberly
call ed Trooper Elzey in Easton because she “wanted an update on
the Medical Examner’'s report.” At a time when the assuned
cause of death was still a very straightforward case of snoke
i nhalation from an accidental room fire, Kinberly' s curiosity
m ght have raised an eyebrow. “Wat is there to be curious
about ?” I n hindsight, of course, her curiosity as to what the
aut opsy reveal ed takes on far greater significance.

So too it was with Kinberly's desire that Steven’s body be
cr emat ed. On the Mnday after Steven’s death, Maureen Ml er
offered to help Kinberly with the funeral arrangenents. In al
respects but one, Kinberly was largely indifferent to the
arrangenents:

We went through the list and she pretty much
didn’t care about what the specifics were of
t he arrangenents. She was very
noncommittal . The only thing that she was
definite on was that she wanted the body
cr emat ed. She was very adamant on that

because she said that’'s what Steven had said
he had want ed.

(Enphasi s supplied).

On the day after Steven's death, Kinberly traveled to the
home of his parents in Pennsylvania. In discussions wth
Steven’s sister, Jennifer Hricko, about the funeral, Kinberly’s
only firm resolve was wth respect to the cremation. As

Jennifer Hricko testified:
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[SJhe let it be known that it was fine with
her if we took care of it all except that
the cremation was decided on and that any
other aspects she didn't have a strong
opinion on but that it was up to us.

to

funeral hone. She described the anxiety exhibited by

Ki nberly because “there had been sone hold up on releasing the

body for cremation”:

She explained when she was in the car that

she was too anxi ous. She didn't feel that
she was up to driving herself. She was
pretty anxious. In fact when | picked her
up at the curb she was, she appeared to be
restl ess. She was walking up and down,
pacing, and in an anxi ous nanner. She got
in the car. She affirmed that she felt too

anxi ous and shaky to drive herself and that
is why she had wanted soneone to drive her
to the funeral hone. And the reason being
she explained was that there had been a hold
up on releasing the body for cremation and
that she was instructed to come to the
funeral home to, | believe nmaybe sign sone
papers to have that, the go ahead, to fax,
they would have to fax that signature down |
guess sonmewhere in Baltinore or down in

Maryl and. And she was concerned. She
didn’t quite understand why. She felt she
had taken care of all those arrangenents

prior to comng up to Pennsyl vani a.

(Enmphasi s supplied).

Wiy the great concern over cremation? Self-evidently,

t he

destruction of yet undetected evidence of poisoning in the body

of

the victim would be an end nuch to be desired and any
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unexpected “hitch” in that aspect of the conceal nent, a cause
for significant alarm?t

A week after Steven's death, a conversation Kinberly had
with Maureen MIler would also have sent up a red flag. After
coming to Easton for a followup interview by Trooper Elzey,
Kinberly spent the night with Mke and Mureen Ml ler. The
followng norning, Kinberly made a special request of Maureen
Mller. She asked her to contact Jennifer Gowen, Theresa
Arnmstrong, and Rachel MCoy by phone and to discover what, if
anyt hing, any of those three friends had revealed to the police.
Maureen M Il er testified:

She asked ne to call them and find out
what statenents they had nmade to the police.

To seek to learn what friends have been saying to the police is
not normal behavior for one who has recently but innocently been
wi dowed.

Several conversations that Kinberly had with her friend
Theresa Arnstrong shortly after being taken into custody also
betrayed a consciousness of guilt. In one of those
conversations, Kinberly and Theresa Arnstrong were discussing

which of Kinberly's friends “had given some information to the

1 see, e.g., Jones v. State, 716 S.W.2d 142 (Tex. 1986), a case where a victim's body was exhumed
eight months after her death and a gas chromatography mass spectrometry test revealed in the victim’s tissues
the theretofore undetected presence of Sustinalcolene. Kimberly incurred no such risk in this case.
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police.” Kinberly indicated that she was sure it had been
Rachel M Coy. The conversation then turned to the question of
how much Rachel MCoy knew:

A | asked her, did you tell Rachel exactly
what you were going to do?

Q Wat was her answer?

A Yes.
Q She answered you yes?

A Yes.

(Enmphasis supplied). In another telephone conversation between
Kinmberly and Theresa Arnstrong, M. Arnstrong asked Kinberly
“how she felt about what happened in Harbourtowne the weekend of
Val entine’s Day.” The answer was:

[S]he told ne that she was feeling a |ot of
r enor se.

A conversation Kinberly had shortly after her arrest wth
Jenni fer Gowen was even nore revealing. Jennifer was visiting
Kinberly in jail and their conversation turned to the subject of
t he insurance noney on Steven's |ife:

Q Did you have any questions to her about

noney?

A Inthe jail?

Q@ Yes.

A Kim said that | don’t care what anyone

says, it wasn't for the noney.
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(Enphasi s supplied). That was obviously a revelation as to her
notivation and the rhetorical question that needed no answering

was, “What wasn’t for the money?”

In her second interview with Trooper Elzey on February 23
Kinberly teetered on the brink of a confession. Trooper El zey
confronted her with his know edge about her affair wth Brad
W nkl er. Al t hough subsequently acknowl edging it, Kinberly was
initially stunned:

At that tinme she never said nothing. She
just stared. | advised her that ... we knew
of her affair that she was having with Brad
W nkl er. At that time she still never said
not hi ng. She just sat there and stared.
And then she finally placed her face in her
hands and | ooked up and said, yes.

She was then confronted with the autopsy report show ng that
Steven had a blood al cohol content of O0.00. Her reaction was
just to stare for a second and then protest that she did not
understand how that could be. She was finally confronted with
the fact that the autopsy report revealed that “there was no
carbon nonoxide or soot found in her husband s body.” At that
poi nt, she appeared ready to confess:

And again she stared and didn't say nothing
and then she stared sone nore and she said |
don’t understand why. | don’t understand.
At that time, she hesitated and never said
not hing and then she kind of bowed her face

down towards her hands and started crying.
She continued crying. | said to her,
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Ki nberly, please tell nme what happened that
ni ght. And she continued crying. She gets
up out of her chair, walks over and sat in
anot her chair where she continued crying.
Again | said please tell me what happened
t hat night. Kinberly said to ne, if | tell
you what happened, can | go home tonight and

see ny daughter. | stated to her, Kinberly,
please just tell nme the truth and what
happened the night your husband di ed.
Kimberly |ooked up and stated to ne | want
to tell you but I want to see ny daughter
first. | told Kinberly, | said, Kinberly, |
will make arrangenents for you to see your
daught er. She hesitated, sat there, | ooked
up again and Kinberly stated to nme, | really
want to tell you the truth, but can | stil
go hone?
(Emphasi s supplied). The statenent “I really want to tell you

the truth” clearly inplied that she had not earlier told Trooper
El zey the truth. The Maryl and | aw enforcenent establishnent is
apparently not as relentless as popular |egend would sonetines
have us believe, for at that point Kinberly, obviously ready to

break, was all owed to go hone.

“The proof of the pudding
Is in the eating”
... Don Quixote
Part I, Book IV,
Ch. 10

At this point in our recital of the evidence, it may well
be the case that testinony from several State experts as to 1)
the nature of the fire in Room 506 and 2) the literal cause of

Steven Hricko’s death is already superfluous, at least in terns
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of generating a prinma facie case. Kinberly's appellate
contentions, however, are obsessed with that expert testinony.
Two of her contentions, focusing on the expert testinony, go to
the legal sufficiency of the evidence to prove 1) the corpus
delicti of arson and 2) the corpus delicti of murder. The third
contention is an evidentiary one, concerning the admssibility
of the expert opinion of the Medical Exam ner.

Kinmberly would like to |look at the evidence supporting the
corpus delicti of arson in a vacuum as if only the physica
exam nation of the fire scene by the Fire Marshal had pertinence
and as if all of the other evidence in this case, heretofore
di scussed in elaborate detail, had no bearing whatsoever on the
questi on. Kinmberly would I|ike to look at the evidence
supporting the corpus delicti of murder in a separate vacuum as
if only the physical exam nation of Steven Hricko' s body by the
Medi cal Examiner had pertinence and as if all of the other
evidence in this case, heretofore discussed in elaborate detail,
had no bearing whatsoever on that question.

Unfortunately from the defense point of view, that is not

t he case. The State’s case on all charges is an intertw ned
totality. As we engage in a discussion of Kinberly's
contentions, one overarching observation is in order. As we

evaluate the evidence of arson, all of the evidence of nurder,
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indicating that the fire itself may sinply have been part of a
nmur der schene, will also be considered because of the bearing it
has on the question of arson. Conversely, as we evaluate the
evi dence of murder, all of the evidence of arson indicating that
the fire was deliberately set in an effort to conceal the true
cause of death, wll also be considered as it bears on the

corpus delicti of nurder. The evidence of arson and the evidence

of murder are not in nutually exclusive watertight conpartnents.

In evaluating both legal sufficiency clains, noreover, Kinberly

will not have the benefit of hypothetically prevailing on her
third and evidentiary contention. In determning the |egal
sufficiency issues, we will look to the expert opinion as to the

cause of death that came into evidence, not sinply to the
evidence that Kinberly agrees should have cone in. One

appel l ate contention may not “bootstrap” another.

“Those that with haste will make a mighty fire
Begin it with weak straws”
... Julius Caesar
Act |, Scene iii

Wth respect to the purely physical phenonenon of the fire
in Room 506, the key State’ s expert w tness was Deputy M chael

Mul ligan of the Maryland State Fire Marshal’s Ofi ce. At the
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time the first police officers and fire-fighters entered Room
506, they confirmed that the prostrate body of Steven Hricko had
been lying on the floor, between and parallel with two twn
beds. Two badly burned pillows had been beneath Steven Hricko' s
head.

Deputy Mulligan testified that the point of origin of the
fire was those two pillows. He testified that intense heat from
the flamng pillows caused the fire to spread to an adjoining
bedspread and that that, in turn, caused the mattress on one of
the beds to be burned conpletely through. There was also flane
i npi ngenent on the headboard of that bed and on the wall
adj acent to the burned bed. The carpet in various places around
that bed also showed burning. The body of Steven Hricko was
badly charred fromthe chest area upward to the top of his head,
including his upraised left arm Deputy Milligan was of the
opinion that the fire had burned for between five and fifteen
m nutes but then burned itself out when the oxygen level in the
roomfell below the point where it could sustain the fire.

A significant aspect of the fire scene investigation
i nvol ved the process of elimnation. Deputy Miulligan testified
that 1) lightning could be ruled out as a cause of the fire, 2)
spont aneous conbustion could be ruled out, and 3) the fire did

not have an electrical origin. Two possibilities remained. One
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was careless smoking, which we wll discuss nore fully in a
noment . The other possibility was a fireplace in the room

Deputy Miulligan “elimnated” that as a possible source of the

fire:
[ TThe only source of fuel in there ... was
the store bought easy-light log. Wen | got
there, it was still warm but it had been out
obviously ... for some tinme and you had the
crust of ash there with the paper match
still eviden[tly] stuck into the ashes. I
don't believe it's possible for a spark to
have generated from that |log and cone out
the doors and travel that distance to those
pillows and ignited those pillows. It’s
physi cal Iy i npossi bl e.
As we shall discuss in a nonent, he also elimnated

“carel ess snoking” as the possible source of the fire. There is

no dispute but that the expert testinony of Deputy Milligan was

that all of these aforenmentioned possibilities could be
elimnated as the <cause of the fire. Those respective
elimnations were all received in evidence. Judge Hor ne,

however, would not allow Deputy Miulligan to offer his ultinate
opinion that the fire was “incendiary” in nature. He felt that
the process of elimnation enployed by Deputy Milligan, though
itself adm ssible, was not adequate to serve as a predicate for
the ultimate opinion that the fire had been “incendiary.” He
rul ed:

In this case the expert, M. Milligan, has
attenpted to prove that this was an
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incendiary set fire by the use of negative

evidence saying it wasn't this, it wasn't
that, and it wasn't this. | can’t think of
anything else and so therefore, it nust have
been incendiary. It couldn’t be accidental

It couldn’t be spontaneous. Had to be
incendiary. ... | don’'t know that we have an

exhaustive list from M. Milligan of all the
potential accidental or spontaneous causes
of a fire. ... |1 don't think that his
negatives are sufficiently conplete to
permt the introduction of his opinion as to
the incendiary nature of the fire. ... The
Court finds in this case that there has not
been the proper foundation and accordingly
wi t hout such pr oper f oundati on, t he
testinmony of M. Milligan as to the type of

the fire incendiary, acci dent al or
spontaneous wll not be permtted to be
introduced into evidence and the jury wll
be instructed to disregard the opinion that
he expressed.

In arguing that the State’'s evidence was not legally
sufficient to sustain the conviction for first-degree arson,
Kinmberly relies exclusively on that evidentiary ruling by Judge
Horne. She blithely equates the inadequacy of the predicate for
Deputy Mulligan’s ultimte expert opinion with the inadequacy of
the predicate for permtting the charge of arson to be submtted
to the jury. As expressed in her appellate brief, her argunent
draws no distinction between Deputy Milligan’s opinion and the
State’s total case:

In the case at bar, the evidence was
equal ly insufficient. Mul l'igan was able to
identify the area of origin of the fire, but

was prohibited from rendering an opinion
that the fire was incendiary in origin.
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There was no accel erant detected, and there
were several potential accidental sources
for the fire. The state therefore failed to
overconme the presunption that the fire was
accidental in origin, and the evidence was
insufficient for a conviction on the charge
of arson.

(Enphasi s supplied).
The appellant’s brief doggedly confuses what was before
Deputy Mulligan with what was before the jury:

It is significant to this issue that the
trial court found an insufficient factual
basis for M. Mulligan to render his
opi ni on. It is difficult to conceive that
there could have been insufficient evidence
for an expert to render an opinion that a
fire was incendiary, but sufficient evidence
for the jury to make that sane finding
beyond a reasonabl e doubt.

(Enmphasis supplied). The jury, of course, was not limted to a
physi cal exam nation of the fire scene and was not asked to
render an expert opinion based upon such a physical exam nation.

Kinberly' s argunent is a leap of faith that falls far short
of the mark. There was, of course, bounteous evidence of arson
presented to the jury above and beyond the physical exam nation
of the fire scene by Deputy Milligan. Judge Horne was fully
aware of the distinction, just as he was aware of the

requi renent of Bollinger v. State, 208 M. 298, 304-07, 117 A 2d

913 (1955), that the burning must be the result of a wlful act

and not the product of natural or accidental causes. At the end
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of the first day of the trial, Judge Horne ruled that Detective
Mul | i gan’ s physical exam nation of the fire scene and his resort
to the process of elimnation did not represent an adequate
predicate to permt himto offer an expert opinion that the fire
was incendiary in nature. At the end of the third day of trial,
by contrast, Judge Horne denied the defense notion for a
judgnment of acquittal with respect to arson and ruled that the
totality of the evidence was enough to justify submtting the
charge to the jury. A day later, at the end of the entire case,
he nmade a simlar ruling. W now turn attention to the
extrinsic evidence of arson.

The bridge between Detective Milligan s physical exam nation
of the fire scene and the greater evidence of arson beyond began
with his elimnation of “careless snoking” as a possible cause
of the fire. Kinberly had told Trooper Elzey that Steven snoked
when he was drinking. There was found in the room under a
pillow on the masonry hearth, an opened eight-pack of Backwoods
cigars. A carelessly snoked Backwoods Cigar was i mediately the
pri me suspect. Deputy Ml ligan, over the course of a nunber of
days of testing, went to heroic lengths in an effort to see if
a Backwoods G gar could, indeed, have ignited the room fire.
Hi s conclusion was that it was sinply not possible:

The other possibility that was ny biggest
concern woul d be carel ess snoking because we
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| ocated a package of Backwods Cigars, an
eight pack of Backwoods Cigars wunder a

pillow that was on the nasonry hearth. To
elimnate careless snobking as a possible
cause, | went to Rite-Aid in town here [and

bought a package of Backwods Cigars] and
Har bourtowne gave nme a pillow and a
pillowase simlar to the ones in ... the
roons there. | took it to Salisbury burn
tower where the firemen in Salisbury do
their drills and for an hour and a half in

the presence of George Kinhart, | lit these
Backwoods Cigars. ... [Qriginally the first
one | had, | laid it on top of the pillow

and the cigar would try to roll off but we
put it back on the pillow and made sure that
it stayed on there. The first tinme | did
it, | left the cigar on there until it
burned out. It didn’t even make a mark on
the pillowase. But as the cigar would burn
down and you got it down to |like a butt kind
of thing, there would be nore exposure from
the ash on the cigar and | started to get a
char on the pillowase but | could never get
it to burn. At that point | started putting
a crease in the pillow, folding the pillow
over and lighting the cigar and putting it
in this crease and waiting until the cigar
conpletely burned out and I, after | saw it
not snoking for awhile 1’'d touch it with ny
finger to nake sure it was conpletely out.
Light the cigar again, put it back in there.
| repeated this over and over, never took
nore than 10 or 13 mnutes for the cigar to
go conpletely out. And in fact | took the
pillowase off of the pillow and | exposed
the, the pillow itself, the lining of the
pillow without a pillowase on it directly
to the ash, again propping up the cigar ash
to get a nore direct contact on it, to
insulate it, to try to do whatever | could
do, to encourage it to burn. And at no tine
could | get it to burn. The last test | did
j ust, quite frankly I was getting
[ nauseated] from the cigars. | took three
of them and 1lit them and put them and
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propped them up where all the ashes were
down relatively close to each other and it
still wouldn’t burn.

On a separate occasion, he went to the testing facility and
attenpted to see if a Backwoods cigar applied to the bedspread
could result in a fire. The result again was negative. He
attenpted to apply a burning Backwoods cigar to the carpet and
again could not produce a fire. The result was the same wth
the bed itself and with Steven's jacket. He concl uded that the
Backwoods cigars could not possibly have caused the fire in Room
506.

To that point, as part of the physical exam nation done by
Deputy Milligan, the Backwoods <cigars were nerely negative
evi dence, sonething elimnated as a possible source of the fire.
The Backwoods cigars, however, were to take on far greater
significance as affirmative proof of both arson and nurder. |t
would ultimately be shown that the cigars were the centerpiece
of an elaborate ruse carefully staged by Kinberly to make it
appear that Steven had died in an accidental fire caused by
carel ess snoking. The setting of a false trail 1is strong
affirmative evidence of guilt.

Kimberly had told Trooper Elzey that Steven snoked when he
drank. Mke MIller, on the other hand, who had known Steven al

of his life, testified unequivocally that Steven did not snoke:
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Based upon your very lengthy association
with Steven Hricko, are you famliar wth
some of his habits?

A Yes, | am

Q Did Steven Hricko to your know edge
snoke, either cigarettes or cigars?

A: No, he did not.

Jeffrey McMackin had been a co-worker of Steven. He stated
that Steven was a non-snoker and el aborated on that observation.
There were several occasions when he had socialized wth Steven
where Steven had refused cigars. On one conpany-sponsored
dinner in Charlotte, North Carolina, the conpany was treating

the two of them to dinner “at a very nice restaurant” and w ne
was served with the neal. “Very high priced cigars, very nice
cigars” were then offered. Jeffrey MMackin encouraged Steven,
“This is a good cigar. You don’t even have to pay for it.”
Steven steadfastly declined.
Kinberly's friend, Rachel MCoy, also knew Steven well and
knew t hat he was a non-snoker:
Q@ Know himfor a long period of tine?
About nine years.

A
Q Ever know himto snoke?
A

Never.



-56-
Steven’s sister, Jennifer Hricko, testified that she had
frequently socialized with her brother and knew that he was a

non- snmoker :

Q Have you ever known vyour brother to
snoke?
A | can literally say |’ve never seen a pipe,

cigarette, or cigar in his nouth.

Room 506, into which Kinberly and Steven Hricko checked,
was, noreover, a non-snoking room If Steven Hricko did not
snoke cigars or anything else, how then does one account for the
presence of the package of Backwoods cigars in the room where he
was nurdered? Wthin several weeks of his death, those cigars
were accounted for by a painstakingly thorough investigation by
the Special Investigation Support Unit of the Maryland State
Pol i ce.

After investigating approximtely twenty-five stores in the
Laurel area to see if they carried Backwoods cigars, the State
Police ascertained that the cigars in question had cone fromthe
Astor Liquor Store in the Laurel Shopping Center, within several
mles of the Hrickos’ residence. Kinmberly Hicko had been a
custonmer there on nmore than one occasion and a clerk,
identifying her photograph, was able to renmenber that on an
afternoon in late January or early February, it was Kinberly

Hricko herself who purchased a package of Backwoods cigars. A
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docunent examner with the Miryland State Police was further
able to ascertain that the $2.49 narking |abel on the packet of
Backwoods cigars found in Room 506 had been nade by the Mbnarch
mar ki ng gun used by the Astor Liquor Store in Laurel. It was
Ki nberly who bought the cigars found at the nurder scene.

There was evidence to show that in staging what was desi gned
to look like an accidental fire resulting from carel ess cigar
snoking, Kinberly had 1) lied to the police about her husband’ s
drinking, 2) lied to the police about her husband s snoking, and
3) planted the cigars that were supposed to look Ilike the
instrunentality of the accidental fire. The ruse of an
accidental fire had a dual purpose. Primarily, it was to serve
as the apparent cause of Steven's death or, if all went well, it
was to be the actual cause of Steven's death. Secondarily, it
was to obliterate, by charring the skin, any puncture mark |eft
by the needl e through which poison was injected into his body.

Wth respect to its primary purpose, the ruse failed
utterly. The Medical Examiner’s report on Steven's body
revealed that there was no carbon nonoxide and no soot in his
lungs or in any other part of his body. It was conclusively
established that he was already dead before the fire could have

had any effect upon him
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As a part of the predicate from which the jury could
reasonably infer that the fire itself was incendiary rather than
accidental in nature, noreover, the defense conveniently ignores
that the nobst conclusive support for such an inference was that
the fire was an integral part of a larger nurder schene. The
expert opinion of the Mdical Exam ner was that the manner of
Steven Hricko' s death was “hom cide” and that the cause of death
was “probable poisoning.” Wthout rehashing all of the evidence
we have recounted at length throughout this opinion, the
evi dence was overwhel m ng that Kinberly Hicko was the honi cidal
agent . In ternms of the |inkage between the poisoning and the
fire, Kinberly had laid out her plan of action with precision to
Rachel MCoy just two weeks before she put that plan into

operation. Rachel MCoy recounted Kinberly's intended course of

action:
She told nme that she could get a drug that
woul d paralyze Steve, that would stop his
breathing and then she wuld set the
curtains on fire with a candle or a cigar
and that he would die of snoke inhalation in
a fire and nobody woul d know.
(Enphasis supplied). After the crimes had been conpleted,

Ki mberly confirmed to Theresa Arnstrong that she had tol d Rachel
McCoy “exactly what [she was] going to do.” The only thing that
went awry with the plan was that instead of paralyzing Steven so

that he would die of snoke inhalation, Kinberly gave him too
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much Sustinal col ene and he died imedi ately, before having the
opportunity to inhale any snoke.

The evidence abundantly supported the conviction for arson

in the first degree, corpus delicti and crimnal agency alike.

“Murder, though it have no tongue
Will speak.”
... Hamlet
Act Il, Scene ii

In contending that the evidence was not l|egally sufficient
to establish the corpus delicti of crimnal homcide, Kinberly's
argunent closely shadows her argument with respect to the corpus
delicti of arson. She chooses to look at the post nortem
exam nation in a vacuum and argues that if it does not, within
its four corners, reveal a trace of Sustinalcolene or any other
specific poison, the jury is thereby precluded from considering
poi soning as the nodality of death. She would deny the jury the
prerogative of |ooking at nountains of other evidence, extrinsic
to the post nortem exam nati on.

As an abstract proposition, Kinberly's argunments wth
respect to both nurder and arson rest on the unfounded
assunption that proof of +the <corpus delicti and proof of
crimnal agency are nutually exclusive and that, in the context
of this case, the nultitudinous proofs that Kinberly was the

murderess may not contribute to proving the corpus delicti of
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murder. All one need do, however, is place oneself in the shoes
of a reasonable and inquisitive juror to realize that Kinberly’s
argunment is absurdly self-refuting. Do the extrinsic facts of
1) Kinberly's frequently expressed desire to kill her husband,
2) her specifically detailed intent to poison her husband, 3)
her ready access to the poison, 4) her flawed attenpt to
di sgui se the poisoning as an accidental death in a fire, and 5)
her quasi-adm ssion that she had done exactly what she intended
to do help us to conclude that the cause of the otherw se
nmysteri ous death was “probable poisoning”? O course they do!
They were of simlar help to the jury.

Once again, Kinberly disingenuously conflates the post-

nortem examination with the total State’'s case, ignoring the
fact that the latter nmay consist of far nore than the forner.
By analogy, if proof of the death itself nay be circunstanti al

a fortiori, so may proof of the cause of death. Proof of death,
of course, nmay be circunstantial. Popul ar nythology to the
contrary notw t hstandi ng, it i1s settled law that it is
perm ssible to prove the corpus delicti of hom cide even without
a corpse. In such cases, there is self-evidently no post-nortem
exam nation at all, but that has never been an inpedinent to a

convi cti on.
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The first Maryland case to grapple wth so exotic a plot

line was Lenons v. State, 49 M. App. 467, 433 A 2d 1179 (1981).

Lenmons had boasted to a girlfriend, in lurid detail, of how "he
had killed a woman . . . in one of the bedroons” and had "taken
her and chopped the bones up in the cellar and throwm them in
the trash.” Based al nost exclusively on that apparent burst of
braggadoci o, Lenons was convicted of the first-degree nurder of
one Debbie Kelly, a coworker of his at the Wite Coffee Pot sone
nine or ten years earlier. The only evidence corroborating the
exi stence of a corpus delicti was the testinony of the nanager
of the Wiite Coffee Pot, who renenbered that Debbie had once
wor ked there, had not returned to work one day, and had not been
heard from since.

Al though this Court held that there was not, on the facts
of that case, sufficient evidence as to the existence of the

corpus delicti to corroborate the defendant's confession, it

nonet hel ess recognized, in the abstract, the feasibility of the
State’s proving a hom cide even in the absence of a body:

In every Maryland case reported thus far
involving the corroboration rule in the
context of a homicide, the victims body had
been recovered and t here was ot her
i ndependent evi dence, ei t her di rect or
circunstantial, to suggest that the death
was not the result of accident or suicide.
This, of course, does not inply that the
inability to pr oduce a body IS an
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i nsuperable obstacle, in itself, to the
obtenti on and sustention of a mur der
convi cti on.

49 Md. App. at 486 (citations omtted; enphasis supplied). The
fact of death <can be proved |ike any other fact, by
circunstantial evidence as well as by direct evidence.

In Hurley v. State, 60 M. App. 539, 483 A 2d 1298 (1984),

this Court affirmed a conviction for nanslaughter in a case
where the victimis body was never discovered. The appel | ant
there sought to rely on "the State's failure to disclose 'one
shred of evidence as to the presence of the victims body in
spite of thousands of man hours of police work' and on the |ack
of any scientific or forensic proof of foul play.” 60 M. App
at  549. In rejecting that contention and affirmng the
conviction, Judge Alpert wote for this Court, 60 M. App. at
550-51:

Qur decision in Lenobns and here--that
failure to recover the victinms body is not
fatal to the State's case in a homcide
prosecution--is in accord with other states
t hat have addressed a simlar situation. As
the California Court of Appeals succinctly
st at ed: "The fact that a mnurderer may
successfully dispose of the body of the
victim does not entitle him to acquittal.
That is one form of success for which
society has no reward.” W concur with this
view and with the adnonition espoused by the
Appel late Division of New Jersey's Superior
Court when it stated that "successf ul
conceal ment or destruction of the victins
body should not preclude prosecution of his
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or her killer where proof of qguilt can be
est abl i shed beyond a reasonabl e doubt.™

(Citation omtted; enphasis supplied).

By parity of reasoning, if “successful concealnent ... of
the victims body should not preclude prosecution of his
killer,” neither should successful concealnment of the fatal
toxic agent within the victims body preclude the prosecution of

his killer. See also Tu v. State, 97 M. App. 486, 489-90, 631

A.2d 110 (1993), a case where the defendant was convicted of
second-degree nurder even though there were no witnesses to the
murder and the victimis body was never found. The State’s
theory of the case was that the appellant hid the body in a
couch and then had the couch hauled to a county landfill where
it was so conpacted with tons of other trash that it was
subsequently inpossible to find either the couch or the body.

In this case, the report of the post-nortem exam nation and
the trial testinony of Dr. David Fowl er, who conducted that
exam nation, conplenmented and fully corroborated all of the
State’s other evidence showing that Kinberly Hricko poisoned her
husband w th Sustinal col ene. The two tributaries of proof
converged into a single and inexorable streamof guilt.

Dr. Fow er explained that Steven Hricko's body was initially

brought to his office sinply “to confirm whether or not Steven
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had in fact died in a fire.” The exam nation, however,
unexpectedly reveal ed that he had not. Dr. Fower testified as
to that concl usion:

That particular result in fact ruled out
death by fire. In fact, the only concl usion
from that particular result 1is that the
i ndi vidual was dead before the fire actually
reached him This man did not breathe any
of the products of conbustion of that fire.
He was dead, not breathing at the tinme of
the fire.

(Enphasi s supplied).

All of the normal causes for a natural death were also
el i m nat ed. Wth respect to Steven Hricko's heart, Dr. Fow er
st at ed:

| found that he had essentially a nornma

cardi ovascul ar system | identified no
abnornalities in his coronary arteries, his
valves were nornmal. The heart nuscle

appeared nornal .
Dr. Fow er further descri bed:

| t was  nor mal l'iver and ki dney, and
gal | bl adder . The alinmentary [tract] which
is the stomach, small, large bowel, etc.,
were all nor mal . The genital urinary
[tract] which is the kidneys and genitalia,
| saw no abnormalities there. Spl een was
nor mal . Endocrine system was nornmal.
Muscl e devel opnent, he was a very |arge,
fit, well nuscled person. | did not see any
abnormalities there. Qoviously, | don't
di ssect out every single joint. [’m nerely
doing an external exam nation of nost of the
joints. And the brain itself, that was
entirely normal as well. So | saw at the
time I'd finished the autopsy, as | said no
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physical reason that | could identify for
this man to have di ed.

(Enmphasis supplied). The followup mcroscopic exam nation of
Steven Hricko’'s organs showed no abnormality or apparent cause
of deat h.

Significantly, the report from the toxicology |aboratory
showed that “there was no al cohol present in his blood stream”
That finding was repeatedly rechecked and reconfirned. Because
of the reports that Steven Hricko had been drinking, Dr. Fow er
had a second specinen of blood tested as well as the urine and
the liver. The results never budged:

So now |’ve asked them to run it on three

separate other sanples. So this tine we
know that the sanples that | sent up have
been tested for alcohol eight tines because
again they will run it in duplicate on two
separate machi nes. And the result is that
we did not detect any alcohol. Not even a
| ow | evel. There was no al cohol according

to the toxicology |aboratory present in any
of the specinens that they anal yzed.

Q And so that would be a reading of the
|lack of alcohol at the time of death of
Steven Hricko, is that correct?

A:  Absolutely correct.

Q Just for clarification and explanation
purposes, if a person dies while there is
al cohol in their system in their blood,
will that alcohol remain in the blood after
death or will it continue to dissipate?
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A It will remain in the body after death
and in fact after a given period it wll
start to increase, not disappear.

Dr. Fower quite properly contrasted his physical findings
at that time with the contradictory reports from the death
scene, reports emanating primarily fromKi nberly Hri cko:

My focus then becane one of very
hei ght ened suspi ci on. The evidence that |
have now obtained in the way of the cause of
death, the alcohol Ilevels and everything
else are totally contrary to the actual
scene evidence ... nothing is fitting
t oget her. Everything is contradicting
everything else from that point of view I
have a person who's allegedly drunk but he's

not drunk. | have a person who allegedly
dies because of a fire. He did not die
because of the fire. He was dead before the
fire. And there is no physical reason for
him to have di ed. | now also have no drug
| evel s. | don’t have heroin or cocaine or
anything else that | can blane it on. I

don’t have an overdose of nedications. I
have nothing from the obvious chem cal
analysis to explain this person’s death.

(Enmphasi s supplied).

Dr. Fower then elimnated nost poisons and operating room
anest hetics because their presence can be detected in the blood
and there were no traces of them Hs focus turned to
Sust i nal col ene:

The other substance which concerned ne was
Sust i nal col ene. It’s only f ound in
operating roomns. It’s a drug which causes
very, very rapid paralysis of all skeletal

muscles which involves also the chest
nmuscl es. It’s [even] been docunented in
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fact to stop the heart for a few seconds
after being given. But that’s kind of
unconmon. It acts within seconds if it’'s
gi ven I ntravenously and usual |y Wil |
actually begin to wear off wthin tw to
four m nutes. So it obviously has a very
specific use in the operating room

Q Can it be given intranuscularly and
still have an effect?

A Yes, it can be given intramuscul arly.

(Enmphasi s supplied).

Because the “delivery nethod” for Sustinalcolene would be

through injection with a hypoderm c syringe, Dr. Fow er

St even

difficulty he encountered:

[ T he needles are so sharp and so fine that
we don’t see needle marks on a huge nunber
of our peopl e, even after exhaustive
exam nation of the outside of the body. But
there was a further conplication in this
particular case in that he had actually
suffered burning to part of his body. And
when a part of the body is charred, if
theres a needle mark in that particular

area, | have absolutely no way of spotting a
tiny, fine, little ... puncture. | mean
we’'re looking at sonething which is so
small, less than pin size. And one of the
hal Imarks of a needle mark, say in a drug
addict, is that it’'s going to have a little
bit of bruising around it. Now if sonething

such as Sustinal col ene was used which caused
death within three or four mnutes, once the
heart is stopped, the blood pressure stops.
Once the blood pressure stops, you' re not
going to get bruising at any injury site.
And so I'm now limted not to finding a
bruise at a needle mark, but |I'm actually

examnm ned

Hricko's skin for a puncture mark but explained the
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l[imted to finding the actual naked needle
mark itself which is wrse than the
prover bi al hayst ack.
(Enphasi s supplied).

The autopsy itself and the subsequent toxicology tests did
not reveal the presence of Sustinalcolene. Dr. Fow er explained
why they woul d not be expected to do so:

Sustinal colene wusually wears off wthin
about four mnutes. And so this is a

substance which our body wll destroy in
about four m nutes.

Q And that wears off naturally?

A Wears off naturally.

Q Are there any side effects that one can
detect in an autopsy? Side effects of
Sust i nal col ene?

A No.
(Enmphasi s supplied).

After vigorous |egal argunment, Judge Horne ruled that Dr.
Fow er would be permitted to give his expert opinion as to the
manner and cause of Steven Hricko' s death. He stated wth “a
reasonabl e degree of scientific certainty” that the manner of

death was “hom cide” and as to the cause of death

In nmy opinion, he died of probable poisoning
al t hough we could not confirmthe agent.
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The autopsy report itself, also listing the same nmanner and
cause of death, was then received in evidence.

Al though in a separate contention Kinberly challenges the
adm ssibility of Dr. Fower’s expert opinion that the cause of
deat h was “probabl e poisoning,” that opinion is nonetheless part
of the indubitable evidence as we assess its l|legal sufficiency.
We hold that the evidence was legally sufficient to establish
the corpus delicti of nurder.

Wth respect to the legal sufficiency of the evidence to
support the murder conviction generally, noreover, the decision

of this Court in Snyder v. State, 104 Ml. App. 533, 657 A 2d 342

(1995), is hauntingly instructive. That case also involved a
St. Valentine’s Day nurder, that of a wife by a husband after a
hi story of donestic strife. There was no direct evidence of the
husband’s cri m nal agency, but the encircling web of
circunstantial evidence was inescapable. In ruling the evidence
legally sufficient, we stated:

[ Al ppel lant’s discovery of the body, his

conduct on the day of the nmurder, statenents

he made before and after the nurder, and his

conduct subsequent to the nurder, wer e
sufficient to establish his guilt.

104 Md. App. at 551 (enphasis supplied). There are echoes as we

hold to the sane effect here.

“When you have eliminated the impossible,
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Whatever remains, however improbable,
Must be the truth.”
... Sir Arthur Conan Doyle
The Sign of the Four, Ch. 6

Kinberly's final contention is that Judge Horne abused his
discretion in permtting Dr. Fower to offer his expert opinion
that the cause of death was “probable poisoning.” The argunent
rests on the supposition that the evidence from the post-nortem
exam nation al one could not support such an opinion. That is by
no neans the case. The physical evidence in this case included
1) the exam nation of the body made by Dr. Fowl er, including the
prom nent fact that Steven Hricko's body was badly burned after
he was already dead; 2) extensive |laboratory test results; and
3) the toxicology reports. The totality of that physical
exam nation elimnated all reasonably foreseeable natural causes
for Steven Hricko s death. Dr. Fowler’'s examnation also
elimnated all external trauma to the body.

Kinberly is wunderstandably reluctant to acknow edge the
probative force that may result from a careful process of
el i mnation. W do not share that reluctance. After all
reasonably foreseeable natural causes of death had Dbeen
carefully and nethodically elimnated and after all causes of
death based on physical trauma to the body had been carefully

and nethodically elimnated, an experienced Medical Exam ner,
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who had conducted over five thousand autopsies, stated wth
reasonable nedical certainty that the cause of death was
“probabl e poisoning.” W cannot say, as a matter of |aw, that
a Medical Exami ner could never arrive at that expert opinion on
the basis of a process of elimnation as utilized in this case.

Ki mberly, however, stubbornly relies on the fact that the
autopsy itself showed no trace of Sustinalcolene as dispositive
evidence that there was no Sustinal col ene. The testinony of
various experts, however, was that Sustinalcolene generally
| eaves no trace. A negative, noreover, nmay sonetinmes have
positive significance. Like the dog that did not bark in the
night in Holnes's “Silver Blaze,” the utter absence of evidence
may proclaimguilt as loudly as any affirmative clue. Al t hough
it does, to be sure, partake of the paradox of Catch 22, the
best proof of a substance that |eaves no trace is the conplete
| ack of any trace.

W have not vyet finally resolved Kinberly' s evidentiary
contention, however, for it has an elusive chaneleon-Ilike
quality. Just when we think we’ve pinned it down, it takes
another form At times, Kinberly seens to argue that Dr.
Fow er’ s nedi cal opinion was based on too little. At other tines,

she seens to argue that Dr. Fow er’s medical opinion was based

on too much. The too little argunent--the absence of affirmative
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traces of poison in the post-nobrtem exam nation--we have now
di sposed of. The too much argunment is that Dr. Fower may

i nproperly have taken into consideration extrinsic evidence from

sources other than the post-nortem exanm nation itself. In her

brief, Kinberly surm ses

It is possible that the trial court felt
t hat there was sufficient non- nedi cal
evidence upon which Dr. Fowler could rely
for his opinion. However, such reasoning
woul d ignore the patent i nappropriateness of
al l owi ng expert testinony where the jury is
capable of evaluating the evidence wthout
such assi st ance.

(Enmphasi s supplied).
The standard of appellate review of such evidentiary rulings

have been clearly stated by Sippio v. State, 350 Ml. 633, 648

714 A 2d 864 (1998):

Under the well-established Maryl and
common law of evidence, it is wthin the
sound discretion of the trial court to
determ ne t he adm ssibility of expert
testinmony. The Maryland Rules of Evidence,
adopted by this Court in 1994, did not limt
that discretion. See Maryland Rule 5-702.
A trial court’s ruling either admtting or
excl udi ng such t esti nony “W | | sel dom
constitute a ground for reversal.”

(Internal citations omtted; enphasis supplied).
In ruling that Dr. Fower would be permtted to give his

opinion as to both the nmanner of death and the cause of death,
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Judge Horne properly |looked to the three requirenents set out by
Si ppi 0, 350 Md. at 649:

In ascertaining whether the expert
testimony will be helpful to the trier of
fact, a trial court nust instead determ ne
whet her certain requirenents have been
satisfied: (1) the proposed w tness nust be
qualified to testify as an expert; (2) the
subj ect matter about which the witness wll
testify mnust be appropriate for expert
testinony; and (3) there nust be a legally
sufficient factual basis to support the
expert’s testinony.

(Enphasis supplied). And see Maryland Rule 5-702. The
satisfaction of the first two criteria was not disputed. The
only issue before us is whether there was “a legally sufficient
factual basis to support [Dr. Fow er’s] testinony.”

Kinmberly’s contention is that evidence extrinsic to the
post-nmortem examnation itself wmy not contribute to that
“factual basis.” In her appellate brief, she argues as she did
bef ore Judge Hor ne:

[What the nedical exam ner bases that
upon... is really the extrinsic evidence
obtained as a result of the statenments in
this case and other portions of t he
investigations. ... So what we have, ... is
a nmedical doctor giving a ... nedical
opi ni on based not upon the science, not upon
the nmedicine, but rather wupon the other
evidence in this case, principally the
statenents all egedly nade by ny client.

(Enphasi s supplied).
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Kimberly’s conjecture is that Dr. Fow er mnust have relied
on extrinsic evidence in formng his opinion:

Due to the lack of nedical or scientific
evidence indicating a cause of death, Dr.
Fowl er necessarily relied upon non-nedical
evidence for his opinion as to the cause of
deat h. Because Dr. Fow er’s opinion was
based solely upon information provided to
him by the police (i.e., MVs. Hricko’s
adm ssions) it had no probative value and
i mproperly invaded the province of the jury.

(Enphasi s supplied).

Al though our review of Dr. Fower’'s testinmony does not
suggest that he relied, even in part, on extrinsic evidence in
arriving at his conclusion, the short answer is that there would
be no | egal problem even if that had been the case. Mi. Code,
Heal t h- General Article, Sect. 5-309(b) expressly nmandates that
when the nedical examner is investigating the manner and cause
of a suspicious death, “the police or sheriff imrediately shall”
give the nedical exam ner “the known facts concerning the tineg,
pl ace, manner, and circunstances of the death.”

In the Sippio case itself the critical issue was whether
there was a proper “factual basis” to permt the nedical
examner to offer his expert opinion that the manner of death
was “homcide” rather than *accident.” In addition to
performng the autopsy, the nedical examner “had received

information from Detective Steinhice prior to performng the
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autopsy as to the circunstances surrounding the shooting.” That

i nformati on, noreover, was considered by the nedical exam ner in

arriving at his ultimate opinion:

On recross examn nation, Dr . Sm al ek
testified:
[Dr. Sm al ek]: | had information

that [Sippio] had told the police

that he had shot Ms. Branch

[ Def ense Counsel]: And did that
aid you in comng up wth the
conclusion that it was not a
natural, accidental, suicidal or
undet erm ned cause of death?

[Dr. Sm al ek]: | considered that
i nformation t oget her W th t he
physi cal findings of the body, the

fact that the wound was not

a

typi cal contact gunshot wound such

as | would see in a suicide.

350 Md. at 650 (enphasis supplied).

The Court of Appeals placed its inprimatur on the use of

t hat broader evidentiary base, as opposed to |limted reliance on

the autopsy in a vacuum for a nedical exam ner’s expert opinion

as to the nmanner or cause of death:

[T]here was a sufficient factual
support Dr. Sm alek’s testinony.

basis to
A factua

basis for expert testinobny may arise from a

nunber of sources, such as facts obtained
from the expert’s first-hand know edge,
facts obtained from the testinony of others,

and facts related to an expert through the

use of hypothetical questions.

Here, Dr.

Sm al ek’ s exani nati on of Br anch, in
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conjunction wth his statutorily-nmandated
di scussi on Wi th Det ecti ve St ei nhi ce
concer ni ng t he ci rcunst ances of t he
shoot i ng, provided Dr. Smalek with a
sufficient factual basis from which to

testify as to nmanner of death. H s finding
of homicide was, thus, not the result of
conjecture or guess. Rat her , it was
supported by nedical facts determ ned by Dr.
Sm al ek hi nsel f as wel | as rel evant
information obtained from a reliable police
sour ce.

350 Md. at 653 (internal citations omtted; enphasis supplied).

In one final grasping at a straw, Kinberly argues that
because 1) Dr. Fow er MAY HAVE relied in part on extrinsic

evidence and 2) such extrinsic evidence, IF RELIED ON, was
evi dence readily conprehensible by the jury, the expert opinion
t hereby invaded the province of the jury. The argunent is so
speculative in several regards and without nerit in so many
regards that responding to it is like trying to catch a nobonbeam
i n your hand.

Though much nore could be said, it is enough to note that
the jury could have been helped by the expert opinion of the
experienced post-nortem exam ner, based on the careful process
of elimnation of all reasonably foreseeable alternatives, that
the cause of death was “probable poisoning.” As Si ppio
observed:

The trial court need not consider whether
the trier of fact could possibly decide the
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issue wthout the expert testinony. Nor
nmust the subject of the expert testinobny be
so far beyond the level of skill and
conprehension of the average |ayperson that
t he trier of f act woul d have no
understanding of the subject matter without
the expert’s testinony.

350 Md. at 649 (internal citations omtted; enphasis supplied).

In ruling that there was an adequate factual basis for Dr.
Fow er to render an expert opinion as to the cause of death,
Judge Horne did not abuse his discretion. Kinberly's third and
final contention will not fly.

“Thus even-handed justice
Commends the ingredients of our poisoned chalice
To our own lips”
... Macbeth
Act |, Scene vii

We hereby affirm the convictions for a crine that can only
be described as ‘twas once described by the ghost of Ad King
Haml et :

“Murder most foul,

But this, most foul, strange, and unnatural.”?

JUDGMENTS AFFIRMED; COSTS
TO BE PAID BY APPELLANT.

2 Actl, Scene v.



