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SOCI AL SECURI TY — UTI LI ZATI ON OF BENEFI TS —

The Secretary of the State Departnent of Health & Mental

Hygi ene utilized social security benefits, received as
representative payee on behalf of an individual conmtted to a
State hospital, to pay the State's current charges for

i npatient care.

The application of the benefits as representative payee did not
violate 42 U S.C. §8 407(a), which prohibits enforcenent of a

cl ai m agai nst social security benefits by |egal process. There
was substantial evidence to support the adm nistrative

determ nation that there was no violation of State law. A
representati ve payee has a duty under federal |law to expend
soci al security benefits in the best interest of the
beneficiary. It has discretion in fulfilling that duty, and it
must exercise that discretion.
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The question presented by this case is whether the State
Departnent of Health and Mental Hygiene violated State or
federal law when it utilized Social Security benefits, payable
to an individual conmtted to a State hospital, to pay current
charges for that inpatient care. W find a violation of
federal law and, as a result, shall reverse the decision of
the Circuit Court for Howard County.

Fact ual Background

On Decenber 10, 1994, WIIliam Ecol ono, Jr., appellant,
was comm tted to institutional care at the Clifton T. Perkins
Hospital Center (the Hospital), a nmental health facility
operated under the direction of the Mental Hygi ene
Adm ni stration, an agency of the Departnment of Health and
Ment al Hygi ene, appellee. It was the fourth such adm ssion
for appellant. Appellant was conditionally released fromthe
Hospital on March 26, 1996.

On May 16, 1995, WIlliam Varley, a financial agent
supervi sor enpl oyed by appellee's Division of Reinbursenents,
applied to the Social Security Adm nistration (SSA) requesting
that the Secretary of the Departnment of Health and Ment al
Hygi ene (the Secretary), as head of the agency, be appointed
representati ve payee for appellant. Federal |aw required that

SSA appoint a representative payee for the purpose of



recei ving Social Security benefits owed appel |l ant because
appel l ant was i ncapable of handling his own finances.

On or before February 2, 1996, the SSA appointed the
Secretary representative payee. On February 2, 1996, M.

Varl ey | earned that appellant had been awarded $17, 155. 40 by
the SSA, representing back paynment of Social Security
disability benefits.!?

Under Maryl and | aw, financial agents such as M. Varl ey
were required to determ ne an individual patient's assets and
to calculate the cost of institutional care pursuant to a
formula contained in the applicable regulations. Pursuant to
t hose regul ations, M. Varley cal cul ated the ampbunt due for
care, subtracted $2,500 as an exenpt amount plus $80 for
personal needs expenses, and applied the net anmount of
$14,575.40 to pay the State's bill for institutional care for
t he nmont hs of February and March.

On February 7, 1996, M. Varley advi sed appellant and his
soci al worker that he had applied the funds as above. He al so
advi sed them that appellant had the right to seek both an

informal and a formal review

tUnder federal law as it existed at the tine, l|ater
anmended, appellant qualified for Social Security disability
payments because of disability due, at least in part, to drug
and/ or al cohol addiction.



The charge in the ampunt of $14,575.40 was for the period
of February 1 through March 31, 1996. Because appell ant was
actually rel eased on March 26, M. Varley reconputed the
charge and refunded $1,347.21 to appell ant.

Subsequent to the paynment of disability benefits on
February 2, 1996, appellant's father requested that SSA
appoint himrepresentative payee. This request was eventually
gr ant ed.

Appel l ant's conditional release on March 26 was
conditioned on his residing apart fromhis parents in 90 days
or less after his release. The ternms of the rel ease al so
required himto attend Al coholics Anonynmous and Narcotics
Anonynous neetings daily for the first 90 days of his rel ease
and weekly thereafter.

Adm ni strative Hearing

Appel I ant chal | enged the application of his disability
benefits to the paynment of the bill for institutional care and
pursued his challenge through the adm nistrative process. On
July 18, 1996, a hearing was conducted at the O fice of
Adm ni strative Hearings. At that hearing, appellant asserted
that (1) federal law required a representative payee to use
disability benefits in the best interest of the beneficiary;

(2) federal |aw prohibited a creditor, including the State,



from sei zing Social Security benefits; and (3) State | aw
required appellee to investigate a patient's expenses prior to
assessi ng charges against him Appellant argued that these

| aws had been viol ated by appel |l ee.

At that hearing, a nmenber of appellant's treatment team
at the Hospital testified that appellant, after rel ease, would
have living expenses and would incur costs in reviving his
prior |lawn care business. The witness testified that nonies
woul d have to be expended for those purposes in order for
appellant to beconme sel f-supporting. The treatnent team
menber testified that she knew, at some point pre-rel ease,

t hat appell ant woul d be receiving noney from Soci al Security,
but that he would probably not get it until February or March.
She expl ained that the 90-day provision was put in the rel ease
so that he would have anple tine to get noney. The treatnent
t eam nenber expl ai ned nore specifically that appellant woul d

i ncur post-rel ease expenses for the following: (1) rent plus
security deposit, (2) furnishings, (3) gas, electric, and
phone service, (4) nedication for bipolar disorder and
substance abuse, (5) cost of urine screens, (6) fees charged
by clinics not covered by medical assistance, and (7) costs to
repair equipnment for his |andscaping business. The nmenber of

the team further testified that it had been her understandi ng



t hat sonme noney woul d be taken out of the Social Security
benefits to pay the State's bill, but she had assumed that he
woul d have adequate funds remaining for his discharge plan.
On direct exam nation, when asked whether, in her opinion, he
in fact had adequate funds for his discharge plan, she stated
that it would be very difficult for himto do what he had to
do on the noney available, and that it did conprom se his

di scharge plan. Qur reading of the transcript indicates that
the witness was under the inmpression that appellant had been
paid $2,500. On cross-exanination, when asked whet her she

t hought $3,900 [the ampbunt paid to appellant] was adequate,
she stated that she was not "really qualified to determ ne a
price of what it's going to cost himto live."

At the time that M. Varley paid the State's bill, he was
not aware that appellant was about to be rel eased, and he had
no communi cations with appellant's treatnent team The
treatment team was not aware that the benefits had been
received and applied in the manner that they were applied
until after the application of the funds on February 2, 1996.
The treatnent team made no request to M. Varley for the
paynment of expenses.

At the time of the hearing before the adm nistrative | aw

judge (ALJ), appellant resided with a friend, rent-free. He



had applied for and qualified for nedical assistance. He had
pl aced a deposit on an apartnment with a nonthly rent of $624.
Appellant's father testified that a portion of the Soci al
Security disability benefits given to him by appell ee had been
used by himto repair his | awn equi pnent and that $450 to $500
remai ned.

As previously stated, the charge cal cul ated by M. Varl ey
covered the nonths of February and March, 1996. The cost of
hospitalization for February was $9, 490, conputed at $312 per
day. The cost for the nmonth of March was $5, 085. 40, conputed
at $167.19 per day. After calculation of the refund due,
subtraction of $2,500 as exenpt, and subtraction of $80 for
living expenses, appellant was paid a total of $3,927.40. As
of the time of the hearing before the ALJ, appellant was
recei ving $511 nonthly in Social Security benefits, which
term nated effective January 1, 1997.72

The ALJ concl uded that, under Maryland | aw, appellant was
primarily liable for the cost of his institutional care and
t hat appellee violated neither State nor federal lawin

applying the benefits received to his bill for current care.

°The reason for the term nation was an anmendnent to
Federal law, effective January 1, 1997, which prohibited
disability paynents to persons whose disability was materially
contributed to by drug and/ or al cohol addiction. See 42
U S C 8§ 423(d)(2)(c).



The Secretary adopted the ALJ's decision, and the Secretary's
deci sion was affirmed by the Board of Review. Appellant filed
a petition for judicial reviewin the Circuit Court for Howard
County. The circuit court affirnmed the agency's deci sion.
General Principles of Law
Federal

The Social Security Act provides for the paynment of
benefits to aged persons, blind persons, and nentally or
physi cal |y di sabl ed persons. See 42 U S.C. § 401, et seq.

I f an individual is unable to manage his benefits, a
person or entity can apply to be representative payee to
receive the individual's benefits. See 42 U.S.C. 8§ 405(j).

If the SSA certifies the representative payee, it pays the
benefits to that payee. 42 U.S.C. 8 405(j)(1)(a). The
payments are paid to the payee as a fiduciary to be used for
the use and benefit of the beneficiary. 1d. The statute
provides that if the SSA or a court of conpetent jurisdiction
determ nes that a representative payee m sused funds, the SSA
shall revoke the certification of the representative payee.
Id.

Federal regul ations provide that the representative payee
shall be an individual or agency who best serves the interests

of the beneficiary. See 20 C.F.R 8 404.2001(a). Factors to



be taken into account in certifying a representative payee are
the relationship of the payee to the beneficiary, the anmount
of interest that the payee has shown in the beneficiary, and
whet her the payee is in a position to know of and | ook after

t he needs of the beneficiary. 20 C.F.R § 404.2020.

Appel | ee points out that prior to the 1996 amendnent to
excl ude persons whose disability was contributed to by al cohol
and drug addiction fromreceiving disability benefits, the
regul ati ons provided that a governnental agency whose m ssion
was to carry out incone nmaintenance, social service, or health
care- related activities was a preferred applicant to becone
representative payee for a person with an al cohol or drug
addiction. See 42 U.S.C. 8 405(j)(2)(O (V). Subsequent to
t he amendnent, such an agency with custody can qualify as
representative payee but without the preference as before. 20
C.F.R 8 404.2021(a)(3) (A public or nonprofit agency with
custody is third in order of preference to (a) a |egal
guardi an, spouse, or other relative with custody, and (b) a
friend with custody.) As stated in the regulations, SSA's
primary concern is to select a payee who will best serve the
beneficiary's interest. 20 C.F.R 8§ 404.2021.

Appel l ant points out that the Social Security Act further

provi des, however, that paynment of benefits shall not be



certified to creditors of the recipient who supply the

reci pient with goods or services for consideration, except
that an adm ni strator, owner, or enployee of a State |icensed
or certified health care facility having custody of the

di sabl ed person could be certified as representative payee
after good faith efforts by the SSA to lIocate an alternative
representative payee to whom certification of paynment woul d

serve the best interest of the individual. See 42 U S.C. 8§
405(j) (2) (c) (iii)(IV).

The follow ng regulations are of particular significance
in this case. 20 C.F.R 8§ 404.2035(a) provides:

A representative payee has a
responsibility to --

(a) Use the paynents he or she
receives only for the use and benefit of
the beneficiary in a manner and for the
pur poses he or she determ nes, under the
guidelines in this subpart, to be in the
best interests of the beneficiary....

20 C.F. R 8§ 404.2040(a) and (b) provide:

(a) Current maintenance. (1) We w |
consi der that paynments we certify to a
representati ve payee have been used for the
use and benefit of the beneficiary if they
are used for the beneficiary's current
mai nt enance. Current mai ntenance incl udes
cost incurred in obtaining food, shelter,
cl ot hi ng, medical care, and personal
confort itens.

Exanpl e: An aged beneficiary is

entitled to a nonthly Social Security



benefit of $400. Her son, who is her
payee, disburses her benefits in the
foll ow ng manner:

Rent and utilities.................. $200
Medical .......... . . . . . 25
Food. ... ... ... . . . . . . . 60
Clothing (coat)..................... 55
SavinNgsS. . ... 30
M scellaneous....................... 30

The above expenditures woul d represent
proper disbursenments on behalf of the
beneficiary.

(2) Notwi thstanding the provisions of
paragraph (a)(1) of this section, if a
beneficiary is a nenber of an Aid to
Fam |lies Wth Dependent Children (AFDC)
assi stance unit, we do not consider it
i nappropriate for a representative payee to
make the benefit paynments available to the
AFDC assi stance unit.

(b) Institutional care. If a
beneficiary is receiving care in a Federal,
State, or private institution because of
ment al or physical incapacity, current
mai nt enance i ncludes the customary charges
made by the institution, as well as
expendi tures for those itens which will aid
in the beneficiary's recovery or release
fromthe institution or expenses for
personal needs which will inprove the
beneficiary's conditions while in the
institution.

Exanple: An institutionalized
beneficiary is entitled to a nonthly Soci al
Security benefit of $320. The institution
charges $700 a nonth for room and board.
The beneficiary's brother, who is the
payee, |earns the beneficiary needs new
shoes and does not have any funds to
purchase m scel | aneous itenms at the
institution' s canteen.

The payee takes his brother to town
and buys hima pair of shoes for $29. He

- 10 -



al so takes the beneficiary to see a novie
whi ch costs $3. \When they return to the
institution, the payee gives his brother $3
to be used at the canteen.

Al t hough t he payee normally w thhol ds
only $25 a nonth from Soci al Security
benefit for the beneficiary's personal
needs, this nonth the payee deducted the
above expenditures and paid the institution
$10 | ess than he usually pays.

The above expenditures represent what
we woul d consider to be proper expenditures
for current maintenance.

A section of the Social Security Act of particular
significance in this case is 42 U S.C. § 407(a), which
provi des:
The right of any person to any future
paynment under this subchapter shall not be
transferable or assignable, at law or in
equity, and none of the noneys paid or
payabl e or rights existing under this
subchapter shall be subject to execution
| evy, attachnment, garnishnment, or other
| egal process, or to the operation of any
bankruptcy or insolvency |aw.
State
Under Maryland | aw, the recipient of inpatient services
is primarily liable to pay for those services. See Ml. Code
(1994 Repl. Vol.), Health General (“HG) Article 8§ 16-203.
The amount charged is determ ned after an investigation of the
recipient's ability to pay. HG § 16-202; COVAR §
10.04.02.01. This includes an investigation of the person's

i ncone, assets, and expenses. COMAR § 10, 04.02. 03A
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The regul ations establish a rate schedule for each State
mental health facility, including a maxi num daily charge.
COVAR § 10.02.01.03D. The State's financial agents then
establish an appropriate daily rate for each patient, up to
t he maxi rum based on the patient's ability to pay. COWAR §
10.02.01. 04A(2). Certain assets are exenpted fromthe ability
to pay analysis, including a primary residence, household
furnishings, a notor vehicle, and liquid assets with a val ue
of $2,500. COMAR § 10.04.02.03(0Q (1).

For purposes of determning a recipient's ability to pay,
the regul ations provide that appellee shall consider all of
the recipient's assets and incone to be available for billing
pur poses. COMAR 8§ 10.04.02.03(G). They further state that in
recognition of an individual's ongoing financial needs,
appel l ee shall consider a reduction in billing by permtting
the i ncome all owances, asset exenptions, and all owabl e
expenses provided by regulation. 1d. They further provide
that a billing reduction nmay not be permtted unless and until
the recipient of services submts appropriate witten
docunent ati on denonstrating his or her entitlenent to the
billing reduction. 1d. Expenses that nust be deducted from
gross incone in determning ability to pay include:

Reasonabl e al | owances shall be made for
necessary and appropriate purchases of

- 12 -



clothing and ot her personal itenms which nay

be used by the recipient of services while

in a residence or during the course of a

clinically sponsored activity. Clinicians

responsi ble for the recipient of

services[,] care and treatnent shall be

consulted to determ ne the appropri ateness

of the requested item
COVAR 10.04.02.04(Q (3) (d).

Contentions of the Parties
Appel l ant first contends that the circuit court erred in
concluding that the Secretary did not have a fiduciary duty to
use the Social Security disability benefits in the interest of
appel l ant as beneficiary and in failing to find a breach of
such duty in appellee’s failure to consider appellant's
di scharge needs. Second, appellant contends that the circuit
court erred in refusing to hold that appellee's process of
applying appellant's benefits to the State's charges for
services violated 42 U S.C. §8 407(a). Third, appell ant
contends that the circuit court erred in failing to hold that
appellee did not violate State | aw based on a failure to
i nvestigate appellant's financial condition and expenses.
Appell ee, in response to the first contention, asserts

that Federal and State |law permtted the application of Soci al
Security disability benefits to the paynment of costs for
current maintenance. Wth respect to the second contention,

appel l ee asserts that the argunment was not presented to the
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ALJ and, thus, is not properly before us. |In the alternative,
appel l ee asserts that 8 407(a) does not apply because there
was no | egal process.
Wth respect to the |ast contention, appellee contends that
its financial agent did conduct an investigation in accordance
with State | aw and that appellee's decision in that regard was
supported by substantial evidence. Finally, appellee
contends, even though not raised below that the courts of
this State | ack subject matter jurisdiction.
Subj ect Matter Jurisdiction

Even though the question of subject matter jurisdiction

was not raised below, we may consider it on appeal. See M.

Rul e 2-324(b); Jones v. Jones, 259 Md. 336, 342 (1970); Bogl ey

v. Barber, 194 M. 632, 641 (1950).

Appel | ee argues that the Social Security Act provides the
opportunity for a hearing to contest appointnment of a
representative payee, 42 U.S.C. 8 405(j)(2)(E)(i), and a
remedy for the payee's breach of duty. 42 U S.C. § 408(a)(5)
(provides crimnal penalties for willfully converting paynents
to a use other than for recipient); 20 CF.R 8§ 404.2041 (if
t he SSA nakes paynment to a representative payee, the
representative payee may be liable for the payee's m suse of

funds but the SSA is not liable); 20 C.F. R 8§ 404.2050 (the
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SSA will replace a representative payee if it is advised that
t he payee has not carried out its responsibilities). Appellee
concludes that the existence of a federal remedy prevents
State interference with a representative payee's application
of Social Security benefits.

Appel l ee also cites certain cases, including Jarvis v.
Bowen (1986 U.S. Dist. LEXIS 17092, Unenpl oynent Ins. Rep.
(CCH) P7968 (D. M nn. 1986)). In Jarvis, a person claimng
soci al security benefits sought judicial review of the SSA s
appoi ntment of a representative payee. The claimnt was in a
State facility. The SSA appointed a county wel fare depart ment
as representative payee. A federal adm nistrative |aw judge
determ ned that the appointment was not in violation of the
| aw but found that the policy of the welfare departnment, which
al l ocated benefits without taking into account the claimnt's
needs, did not serve the best interest of the claimant. The
ALJ ordered the payee to set aside $85 per nmonth fromthe
claimant's nonthly benefits for personal use. The court
uphel d the ALJ's conclusions. Significantly, for purposes of
the present issue, the court did not address the question of
jurisdiction of State courts.

Appellee also relies on |n Re Estate of Merritt, 651

N.E.2d 680 (IIl. App. 3rd 1995). 1In that case, the question
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was whether the court could force the guardian of the disabl ed
person to use Social Security disability benefits to pay a
State institution. The court held that the federal
regul ati ons were perm ssive and, while such were paynents
proper, the regulations did not mandate them |d. at 683.

The court also opined that a representative payee may be hel d
liable for m suse of funds under federal |aw and observed that
it is the federal governnent's responsibility to enforce the
duties of representative payees. 1d. The court did not

di scuss but apparently assuned it had jurisdiction.?

The third case relied on by appellee is CGA. v. State,

824 P.2d 1364, 1369 (Alaska 1992). 1In C.G A., the recipient
of social security benefits was a mnor. The recipient was
adj udi cated a delinquent, placed in foster care, and
ultimately confined in a youth center. The recipient's nother
was representative payee for a period of tinme and subsequently
a State agency was certified as representative payee. The
State attenpted to garnish benefits received by the

recipient's nother for the cost of detention, and the court

S\WWe note there are many nore State court decisions
addressi ng social security benefits issues, including the
application of 8 407(a). See, e.d., Nebraska Dep't of Health
& Human Servs. Fin. & Support v. WIlson, 613 N.W2d 12 (Neb.
2000); Park Hope Nursing Hone, Inc. v. Eckelberger, 185 M sc.
2d 617, 713 N.Y.S.2d 918 (N. Y. Sup.Ct. 2000); E.W v. Hall,
917 P.2d 854 (Kan. 1996).
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hel d that such action was prohibited by 8§ 407(a). 1d. at
1367. The court observed that, after the State agency becane
representative payee, it could voluntarily pay the State for
mai nt enance, i.e., costs of the recipient's foster care, but
reserved jurisdiction on the question of whether it could pay
the State for the cost of detention. 1d. at 1369-70. The
court concluded that the parties should be afforded the
opportunity to obtain an initial determ nation of the question
from SSA. 1d. The court opined that the SSA shoul d be
requested to determ ne whether 20 C.F. R 8§ 404.2040(b) is
limted to the costs of nmental or physical care institutions,
whet her the State agency as representative payee should first
conduct an individual assessnent of the recipient's needs
before using the benefits for the cost of detention, and

whet her reinbursenent violated § 407(a). 1d. at 1370 n.17.
The court did not rule or even intimate that it did not have
jurisdiction.

I n Jahnke v. Jahnke, 526 N.W2d 159 (lowa 1994), the

court did consider the question of State court jurisdiction.
That

court was faced with a dispute between a representative payee
and the beneficiary with respect to the use of Social Security

disability benefits. The court observed that a review by the
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SSA of a representative payee's expenditures was only for the
pur pose of determ ning whether to renove the payee. 1d. at
163; see 20 C.F.R. 8 404.2065 (the SSA may, in certain
situations, verify how a representati ve payee uses the funds).
The Jahnke court stated that the SSA did not resolve disputes
bet ween payees and beneficiaries relating to allocation of
benefits. 526 N.W2d at 163. The court concluded that State
courts can look into the expenditure of Social Security

benefits when questioned by an interested party. 1d. (citing

Shields v. Katz 143 A . D.2d 743, 533 N. Y. S.2d 451, 453 (N.Y.
App. Div. 1988)(di spute between payee and beneficiary on use

of benefits to pay for institutional care); In re Kummer, 93

A.D.2d 135, 461 N.Y.S.2d 845, 861 (N. Y. App. Div.
1983) (di sput e between payee and stepparent on use of

benefits); Catlett v. Catlett, 55 Chio App. 3d 1, 561 N. E. 2d

948, 954 (Ohio Ct. App. 1988)(di spute between divorced parents

as to propriety of nother’s expenditure of child s benefits)).

Regardl ess of the extent of the duty of the SSA to
nmonitor the expenditure of benefits by representative payees,
we find nothing in federal law to indicate an intent by
Congress to |limt interested parties to the federal

adm ni strative and judicial review process and to prohibit
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State courts fromexercising jurisdiction, in the case before
us, when the relief requested is not the renoval of the payee
but a reallocation of the benefits. Consequently, we concl ude
that we have subject matter jurisdiction to decide a dispute
bet ween t he beneficiary of social security benefits and his
representative payee with respect to the allocation of those
benefits. W also note that appellant asserts a State | aw as
well as a Federal law claim W shall proceed to address
appel lant's issues.
Duty to Act in Best Interests of Beneficiary

Appel | ant states that a nmenber of his treatnment team
testified at the adm nistrative hearing that it was in his
best interest for at |east a portion of his benefits to be
used for his release and recovery. The essence of appellant's
first contention is that, under the best interests standard,
the Secretary had a duty to exercise discretion, but w thout
know edge of the treatnent team s recommendati on, and wi t hout
acknow edgi ng any duty to exercise discretion, the Secretary's
agent automatically applied the benefits to appellant's bil
for current maintenance.

Based on the federal statute and regulations set forth
earlier in this opinion, we conclude that the application of

soci al security benefits to current maintenance is regarded by
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the SSA as being in the best interest of the beneficiary. W
al so conclude that the services rendered to appellant cane
within the definition of current maintenance contained in §
404. 2040(b). Under that subsection, current maintenance

i ncludes the customary charges made by the institution.

Current mai ntenance al so includes, however, expenditures for
those itens that will aid in the beneficiary's recovery or

rel ease fromthe institution or expenses for personal needs
which will inmprove the beneficiary's conditions while in the
institution. In our view, it is questionable whether the
expenses at issue in this case fall within the | anguage of
items "which will aid in the beneficiary's recovery or rel ease
fromthe institution." See 20 C.F.R 8§ 404.2040(b). That
provi sion of the Code of Federal Regul ations appears to relate
to expenses incurred prior to release, as conpared to the
conservation of funds to be applied to expenses incurred after
rel ease. Neverthel ess, the Secretary, as representative
payee, had the right under federal law to apply security funds
to post- discharge expenses if it was in the best interest of
the beneficiary to do so.

Appel l ant relies on Jarvis v. Bowen, 1986 U.S. Dist.

LEXI'S 17092, Unenpl oynent Ins. Rep. (CCH) P7968 (D. M nn.

1986), a case previously discussed in connection with subject
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matter jurisdiction. 1In that case, a county welfare agency
served as a representative payee and the beneficiary resided
in a State institution. The patient's treatnment team
recommended outside psychiatric treatnment that would aid his
recovery and release fromthe institution. The representative
payee took the position, in accordance with directions from
the State, that it had to use the benefits solely to pay the
cost of the hospital charges. Id. at *12. The Jarvis court
noted that 8 404.2040(b) permts paynent of institutional
charges but al so recognizes a need to pay for itens that wl
aid in the beneficiary's recovery or release. Id. The case
did not involve the paynment of benefits follow ng rel ease.

Appell ant also relies on In Re Estate of Merritt, 651

N. E. 2d 680 (1995). As previously noted in the discussion of
jurisdiction, the question was whether the court could force

t he guardi an of the disabled person to use Social Security
benefits to pay the State institution. The court observed
that the regul ations were perm ssive, and that such paynment
was not mandatory. 1d. at 683. Additionally, with particul ar
rel evance to appellant's second contention discussed later in
this opinion, the court observed that under 42 U.S.C. 8§
407(a), the noney paid to the guardi ans could not be reached

by the State without the guardian's consent. [|d. at 682.
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Appel | ant next relies on State v. Jacobs, 167 A. D.2d 876,
561 N.Y.S.2d 972 (N. Y. App. Div. 4th Dep’t 1990). In New York
v. Jacobs, the State of New York sued the representative payee
of her son's Social Security disability benefits. The State
sued to recover that portion of the benefits equal to the cost
of services rendered to her son while he resided at a State
facility. The court noted that the State's suit was barred by
42 U.S.C. 8§ 407(a). Ild. at 876-77, 561 N.Y.S.2d at 973. The
court went on to note that the payee had spent the benefits on
such itenms as cl othing, shoes, razors, and haircuts for the
beneficiary, which the State had failed to provide. 1d. at
877, 561 N.Y.S.2d at 974. The court concluded that such use
was in the best interest of the beneficiary. 1d.

Appellee relies on Departnent of Health & Rehabilitative

Servs. v. Davis, 616 F.2d 828, 831 (5th Cir. 1980); Brogan V.

Sullivan, 1992 U. S. Dist. LEXIS 4775 Unenpl oynent Ins. Rep.

(CCH) P16918 A (S.D. N. Y. 1992); Fetterusso v. New York, 715

F. Supp. 1272, 1274, aff'd, 898 F.2d 322 (2d Cir. 1990); and

CGA v. State, 824 P.2d 1364, 1369 (Alaska 1992). In

Departnent of Health & Rehabilitative Serv. v. Davis, the

State sought to collect for the care of a man who had resided
at the Florida State Hospital for 4 years. The patient's

guardi an had accunul ated over $40,000 in Social Security and
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Veteran's benefits. The court held that the guardian had to
pay a portion of those benefits to the State for the care of
the individual. 1d. at 832. The Fifth Circuit in Davis

di stingui shed the earlier Suprenme Court decision in Philpott

v. Essex County Welfare Bd., 409 U.S. 413, 416-17, 93 S. C

590, 592, 34 L. Ed. 608, 611-12 (1973), in which the Suprene
Court had held that a county wel fare board providing financi al
assi stance could not sue to obtain Social Security benefits
that were placed in a bank account. The Davis court stated
that, in the case before it, the State was neeting all of the
recipient's needs, unlike the recipient in Philpott, who was
capabl e of providing in part for his own care. 616 F.2d at
830. The court in Davis, in effect, created an exception to
the bar in 8 407(a) that prohibits collection from soci al
security benefits for charges previously incurred.

The Supreme Court, in Bennett v. Arkansas, 485 U.S. 395,

108 S. Ct. 1204, 99 L. Ed.2d 455 (1988), refused to accept the
Davis distinction. |In Bennett, the State attached soci al
security benefits paid to inmates in State prisons pursuant to
a statute authorizing seizure of prisoners' property to defray
the cost of maintaining the prison system The Suprene Court
of Arkansas had ruled in favor of the State. The Suprene

Court st ated:



Phi |l pott may be factually distinguishable
on the ground that there the State provided
for only part of the needs of the Soci al
Security recipient while here the State
provides for all of the prisoners’ needs,
see Departnent of Health and Rehabilitative
Services, State of Fla. v. Davis, 616 F.2d
828, 830 (CA5 1980)(relying on such a
distinction.) But we do not think that
such a distinction carries the day given

t he express | anguage of § 407 and the clear
i ntent of Congress that Social Security
benefits not be attachabl e.

Bennett, 485 U.S. at 397-98, 108 S. Ct. at 1205, 99 L. Ed.2d
at 458.

In Brogan v. Sullivan, 1992 U.S. Dist. LEXIS 4775

(S.D.N. Y. 1992), patients in the New York State O fice of
Mental Health facilities challenged New York State's practice
of appointing the directors of nental health facilities as
representative payees for the purpose of receiving Soci al
Security disability benefits of inpatients and applying those
benefits to pay the cost of the patient's institutional care.
The plaintiffs argued that this practice violated their
constitutional rights and provisions of State |aw. The case
was decided on a notion to dism ss pursuant to Federal Rule of
Civil Procedure 12(c). The notion to dism ss was based on the
ground that the Eleventh Amendnent precluded the action, and
with respect to the 42 U S.C. § 1983 clainms, on the ground

t hat the defendants enjoyed qualified immunity. In that
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context, the court observed that the representative payees had
di scretionary authority to allocate Social Security benefits
in any manner they deened to be in the best interest of the
patients, so long as their actions were not contrary to the
guidelines. |d. at *8. The court also observed that the

gui del i nes expressly permtted the defendants to use the
benefits in the manner in which they did, i.e., for
plaintiff's institutional care. 1d. Conceding that the usage
nm ght have been inprudent in light of the plaintiff's other
needs for funds, the court observed that there was nothing in
the regul ations which prescribed a nmandatory hierarchy anpng
preferred uses. |d. The court concluded that, because the | aw
did not clearly proscribe the actions of the defendants, the
def ense of qualified immunity barred the clainms. 1d.

In Fetterusso v. New York, 898 F.2d 322 (1990), the court

was concerned with whether a State statute was
unconstitutional or violated 42 U S.C. §8 407. The statute

i nposed a duty on persons found not responsible by reason of
mental disease to pay for their institutional care while
exenpting others. The patients' social security benefits were
applied to current charges on a nmonthly basis. The court

revi ewed Phil pott and ot her decisions holding that attachnents

and garni shments of Social Security funds were barred by §
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407, but went on to state that the billing and paynment
procedures for current charges were not coercive or tantanount
to | egal process. 1d. at 327. The court observed that
“section 407(a) is violated when the State places itself in
the position of a preferred creditor or coerces paynent from
protected benefits.” Id.

In C.G A., discussed previously, the court recogni zed
that federal law permtted a State to act as representative
payee and to use social security benefits for the cost of
current maintenance in a nental care institution. 824 P.2d at
1369.

Section 407

Appel | ant contends that appellee, as representative
payee, was barred by 42 U S.C. 8§ 407 from applying appellant's
Soci al Security benefits to the Hospital's charge for current
mai nt enance. Before proceeding to the nerits, we address
appel l ee's contention that the issue is not properly before
us. I n opening statement before the ALJ, appellant's counsel
argued that Federal |aw prohibited the application of benefits
because "benefits paid cannot be confiscated by |egal
process.” This was clearly a reference to the substance of §
407 even though 8 407 was not expressly nmentioned. The

evi dence presented was relevant to that claim even though it
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was al so relevant to appellant's other clains. |In our view,

the issue is properly before us. See G ant Food, Inc. V.

Depart nent of Labor., Licensing & Requl ation, 356 M. 180, 205

(1999) .

Appellant relies on Muller v. State, 686 N. Y.S. 2d 652

(N.Y. C&. Cd. 1999), aff'd, 2001 N. Y. App. Div. LEXI S 1040
(2001) (wi thout opinion). In Miuller, the Court of Cl ains of
New York was presented with a claimby a forner patient of a
psychiatric center against the director of the psychiatric
center, the claimant's representative payee. In late 1990 and
early 1991, the payee collected retroactive Social Security
disability benefits owed clai mant, and applied al nost all of
themto the cost of care previously provided at the
psychiatric center where the claimant had been admtted in
Septenber, 1989. Clainmant al so asserted that from Decenber
1990 on, the payee applied all but $35 of her nonthly benefits
to the cost of current care, leaving only $35 for her use as
spendi ng noney.

The Court of Clainms stated that the representative payee,
by collecting benefits and paying themto his enployer, nade
the State a preferred creditor, which was a violation of 42
US C 8§ 407(a). 1d. at 657. The court stated that the payee

had a conflict of interest, that he should not have undertaken
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to act as representative payee, and that he breached his
fiduciary duty in preferring the State over the claimnt's
interest. 1d. The court also held, however, that the agent's
authority under State law was limted to receiving and

appl ying funds due or belonging to a patient in an anount not
exceeding $5,000. 1d. The court held that the State was
liable for all funds received in its capacity as
representative payee in excess of $5,000, excluding the

nont hly $35 all owance for personal necessities. 1d. The
court further found that the State was liable for any sums out
of the initial $5,000 that could be shown to have been

i nappropriately applied to charges for her care. |d.

We note that Muller v. New York is sone authority for the
proposition that 8§ 407(a) is applicable to the case before us
because the Court of Clainms did not distinguish between past
debts or current maintenance. |In stating that the statute had
been violated, the court presumably concluded that paying the
cost of current maintenance was a violation. The statenents
with respect to Federal |aw, however, were unnecessary as the
case was actually decided under a State statute.

Appel l ant also relies on Fetterusso. Three patients were

involved in the Fetterusso case. The representative payee for

one of them was the director of the psychiatric center, the
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representative payee for another was his brother, and the
third had no representative payee. The court was call ed upon
to determne, in part, whether a State statute that required
i ndi vi duals who were commtted followi ng a verdict of “not
responsi bl e by reason of nmental disease or defect” to pay for
their institutional care while exenpting others “conflicts
with the protection afforded social security benefits under 42
US.C 8§ 407 ... against ‘execution, levy, attachnent,

garni shnent, or other | egal process’ in violation of the
Constitution’s Supremacy Clause.” 898 F.2d at 323-24. The
court acknow edged that 8§ 407(a) is violated when the State
pl aces itself in the position of a preferred creditor or
coerces paynment from protected benefits. [d. at 328. The
court stated that there was no evidence to support the clains
that the defendant's billing procedures were coercive or
tantamount to | egal process, the latter including inplied
threats or sanctions. 1d. The nonthly benefits were used to
pay current charges. 1d. at 327-28. Appellant points out,

however, that the court in Fetterusso stated there was no

basis for concluding that any of the claimnts had not
voluntarily agreed to the use of their Social Security
benefits to pay for the costs of their care and treatnent.

See id. at 328.



As indicated, "legal process” within the nmeaning of §
407(a) goes beyond traditional |egal process. It may include
coercion, threats, or providing inaccurate information to a
soci al security beneficiary in order to obtain consent. See

Moore v. Colautti, 483 F. Supp. 357, 368-69 (E.D. Pa. 1979),

aff'd, 633 F.2d 210 (3rd. Cir. 1980)(w thout opinion). On the
ot her hand, the fact that a State as representative payee uses
current benefits for current maintenance w thout threats,
coercion, or msrepresentation does not involve "l egal
process.” O herwi se, the federal regulations permtting a
state to be representative payee and permtting it to
reimburse itself for the cost of current maintenance woul d

make no sense. See King v. Schafer, 940 F.2d 1182, 1185 (8th

Cir. 1991)(rejecting the argument that the appointnent of a
state as representative payee is the type of coercive |egal
process forbidden by 8 407(a), and stating that “[w] e cannot
bel i eve Congress contenplated this result in enacting 8§
407(a), particularly when this result would be contrary to
anot her provision of the Social Security Act: § 405(j),
providing for the appointnment of representative payees.”).
We find instructive the Court of Appeals's decision in

Conaway v. Social Services Adm n., 298 Md. 639 (1984). The

i ssue in Conaway was whether the Baltinmore City Department of
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Soci al Services could use federal benefits payable to a foster
child to reinburse itself for the cost of past care. The
director of the Department of Social Services was the
representative payee. As social security benefits were
received, they were deposited in a bank account. Pursuant to
State regul ations that provided that such benefits could be
conserved for the foster child to be used for the child's
future education or vocational needs, they remained in the
account. The | aw was subsequently changed to provide that if
the child did not attend school after reaching 18, the bal ance
in the account woul d be applied toward costs previously
incurred for foster care. As a result, the claimnt was
advi sed that, because he had not continued in school, his
conserved funds would revert to the agency to pay for the cost
of foster care. After concluding that the action was
permtted under State |aw, the Conaway Court turned its
attention to 42 U.S.C. 8§ 407. The Court stated:
We have not previously determ ned

whet her these provisions of federal |aw

prohibit the State from using federal

benefits that it has conserved to reinburse

itself for past care. However, in State,

Central Collection v. Stewart, 292 M. 255,

438 A.2d 1311 (1981), this Court did

consi der whether the State could obtain a

j udgment agai nst persons found not guilty

of crimes by reason of insanity for the
cost of care and treatnment rendered in the
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State nental hospital to which they were
commtted. These patients received soci al
security benefits and the State
subsequently sought reinbursenment. We
concluded that 42 U.S.,C. § 407, as
construed in Philpott v. Essex County

Wel fare Board, 409 U.S. 413, 93 S. Ct. 590,
34 L. Ed.2d 608 (1973), precludes benefits
from being subject to any type of |egal
process. However, in Stewart, the State
had not attenpted to reach any benefits.

| nstead, a judgnent sinply was entered
agai nst the patients. Even though at the
tinme the patients' only source of incone
was the social security benefits, these
benefits were not actually attached,
therefore, we found no violation of § 407.

The instant action is quite different
from Stewart because in this case benefits
in fact were seized. Therefore, we nust
re-exam ne Philpott and its analysis of the
requi rements of § 407.

In Philpott, WIkes applied to a New
Jersey wel fare agency for financial
assi stance. As a condition of receiving
assi stance, W/ kes was required to execute
an agreenent to reinburse the county
wel fare board for all paynments received.
W | kes began receiving the State assi stance
by 1967 and was advised to apply for soci al
security benefits. In 1968 W I kes was
awar ded retroactive social security
disability benefits in the anpount of
$1,864.20. The noney was deposited in a
bank account and the county welfare board
sued to reach the bank account under the
rei mbursement agreenent. The trial court
held that the wel fare board was barred by §
407 fromrecovering any anount fromthe
account. The New Jersey Suprene Court
reversed. In reversing that court, the
U.S. Suprene Court stated that "[o]n its
face, the Social Security Act in 8 407 bars
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298 M.

the State of New Jersey fromreaching the
federal disability paynents paid to
WIlkes." Id. at 415, 93 S. Ct. at 592.

at 645-46.

The Court conti nued:

The State stresses that DSS had a
| egal right to use the benefits to offset
Conaway's costs of care and mai ntenance;
t hus the noney in the trust account legally
bel ongs to the agency. However, a simlar
argument was rejected by the Court in
Phil pott. There the State argued that if
t he amount of social security benefits
recei ved had been made nonthly, the anmount
of State welfare benefits would have been
reduced by the amount of the federal
benefits. The State could have nmade such a
reduction; however, the Court saw "no
reason to base an inplied exenption from 8§
407 on that ground."™ Philpott, supra, 409
U S at 416, 93 S.Ct. at 592. Simlarly,
in this case, the State had the right to
use current benefits for current costs of
care. However, the State manifestly did
not follow this course. Instead, it chose
to conserve the benefits for Conaway. Once
accunul ated, the benefits took on the sane
character as those in Philpott; thus, that
Court's conclusion also applies in this
case: "We see no reason why a State,
perform ng its statutory duty to take care
of the needy, should be in a preferred
position as conpared wth any ot her
creditor.” 1d. As the Suprene Court has
made clear, a state agency has no authority
to take lunp sum federal benefits and use
them for reinmbursenent for past care. The
State had an obligation to provide for
Conaway; it cannot now seek rei mbursenent
fromfunds which it could have used, but
chose not to.



Ot her provisions of federal |aw and
regul ati ons adopted pursuant thereto
support our conclusion. As representative
payee on behal f of Conaway, DSS had certain
duti es defined by regulation pursuant to 42
U S.C. 88 405 and 1302 (social security
benefits) and 38 U.S.C. 88 210 and 3202
(veterans’ benefits). Although these
regul ati ons indicate that benefits my be
used for the current needs of the
beneficiary, the Social Security
Adm ni stration Prograns Operations Manual
System 8 00603. 001 (1981) specifically
provi des that:

|f a payee used his own funds for
current support of the beneficiary and
saves or invests the beneficiary's
soci al security benefits, the payee
ordinarily cannot |ater use those
conserved benefits to reinmburse

hi msel f for his prior support of the
beneficiary. The beneficiary's right
to a conservation of benefits nmay not
be made contingent upon his speci al
use of it. For exanple: A father
conserves a child' s social security
benefits upon condition that she goes

to college. Instead, she nmarries upon
conpl etion of high school. The
conserved funds still belong to the
chil d.

Id. at 648-49 (footnote omtted).

The Conaway Court concluded that applying Maryland | aw
under the facts of that case conflicted with federal |aw, and
thus, the State regul ati on was pre-enpted by 42 U.S.C. 8§ 407.
ILd. at 649-50.

State Law
Appel | ant contends that appellee violated State | aw by
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failing to investigate appellant's financial condition and
expenses. In order to determne ability to pay for the cost
of care of a recipient of services, appellee nust investigate
the financial condition of the recipient. See HG 8§ 16-
202(a)(1). The regul ations provide that determ nation of a
recipient's ability to pay requires conducting a financi al

i nvestigation of the individual's incone, assets, and
expenses. COMAR § 10.04.02.03A. Appellant asserts that M.
Varl ey did not conduct such an investigation but only

determ ned that there were assets and then applied them
Appel | ant observes that the ALJ found that the burden was on
appellant to request a reduction in charges, and acknow edges
t hat neither appellant, his social worker, a nmenber of his
treatment team nor anyone else, prior to February 2, 1996,

requested an all owance for expenses after appellant's rel ease.

Appel | ant points out, however, that appellee had been
appoi nted representative payee, and as such, had a duty to act
in appellant's best interests. Appellant observes that, at
the adm nistrative hearing, a nenber of the treatnment team
testified that appellant woul d have expenses after rel ease
that would aid his recovery and that using the benefits solely

to pay the current charges conprom sed his discharge plan.
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Appel | ant points to the fact that Maryl and regul ati ons provide
for expenses associated with a "clinically sponsored
activity.” COVAR 10.04.02.03G 3)(d). Consequently, according
to appellant, the Departnment violated State law in addition to
Federal | aw.

First, and as noted, we do not read the regul ati on just
cited as necessarily extending to the expenses involved in
this case. The expenses in question do not pertain to care
within the institution and, based on what we know, do not
appear to relate to a clinically sponsored activity. Second,
the State's policy is that persons conmtted to State nental
health facilities nust pay for the cost of their care if they
are financially able to do so. HG 8 16-102. The financi al
agent determ nes the extent to which a recipient of services
has the ability to pay. HG § 16-202.

In recognition of an individual's ongoing

financi al needs, the Departnment shal
consider a reduction in a recipient of

services’ billing by permtting the incone
al | owmances, asset exenptions, and all owabl e
expenses indicated below. A billing

reducti on may not be permtted unless and
until the recipient of services submts
appropriate witten docunentation
denonstrating his or her entitlenment to the
billing reduction.

COVAR 10.04.02.03(G . The regul ations exenpt certain assets,

including liquid assets up to $2,500, and permt deductions
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for allowable expenses. COVAR 10.04.02.03(G (1) and (3)(d).

The ALJ found that M. Varley had followed the statutory
rate-setting procedure. M. Varley testified that he
conducted a financial investigation of appellant, which
i ncluded sendi ng a questionnaire to appellant's father, and
searching for any benefits, including Social Security
benefits. He determ ned the amount of the Social Security
benefits, and deducted the $2,500 exenption and $40 per nonth
for personal needs. Follow ng appellant's release, he
recal cul ated the charges and refunded appell ant an additi onal
$1, 347. 25.

Concl usi on

Wth respect to appellant's second argument, |argely on
the strength of Conaway, we conclude that the voluntary
application of benefits by a representative payee to the cost
of current maintenance is not a violation of 8§ 407(a). If a
permtted paynent is not voluntarily made by a representative
payee, a creditor, including the State, is prohibited by 8§
407(a) fromenforcing its claimby lIegal process (including
coercion, threats, and the I|ike).

Wth respect to appellant's third argunment, we concl ude
that there was substantial evidence to support the

adm ni strative determ nation that appellee was in conpliance
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with State | aw.

Qur conclusion with respect to appellant's first argunent
is that a representative payee does have a duty to expend
Soci al Security benefits in the best interest of the
beneficiary and does have discretion in fulfilling that duty.
Contrary to appellant's assertion, we see nothing in the ALJ's
opi ni on, adopted by appellee, that indicates a conclusion to
the contrary. Rather, on the strength of 20 CFR 88 404. 2035
and 404. 2040, the ALJ concluded that the representative payee
fulfilled its duty by applying the benefits to appellant's
charges for current maintenance, a federally approved
expenditure. As stated earlier, such paynent is expressly
permtted but not nmandated by Federal |law. The cases
di scussed herein are hel pful but, for the nost part, are not
on point in that they do not involve the application of
soci al security benefits to the costs of current maintenance
by a State acting as representative payee when the issue is
whet her the funds should be conserved for future use. W find
nothing in the Social Security Act or its regul ations
expressly establishing a preferred order of otherw se
accept abl e expendi tures.

In the end, however, we are left with the conclusion

that, under federal |law, a representative payee has a duty to
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exerci se discretion and, in fact, the Secretary did not
exerci se discretion. As a result, we shall reverse and remand
so that the Secretary can exercise discretion and determ ne
whet her any or all of the funds applied to the cost of current
mai nt enance shoul d be refunded to appellant or applied to

ot her charges.*

JUDGMENT REVERSED; CASE
REMANDED TO THE CI RCUI T
COURT FOR HOWMARD COUNTY W TH
DI RECTIONS TO REMAND I T TO
THE DEPARTMENT OF HEALTH &
MENTAL HYG ENE FOR FURTHER
PROCEEDI NGS CONSI STENT W TH
THI'S OPI NI ON;, COSTS TO BE
PAI D BY APPELLEE.

“We note that appellant and persons on his behalf
present ed evidence and argunents to appellee through the
adm ni strative process. There was no evidence that the funds
avail abl e to appell ant post-rel ease were inadequate, and no
evi dence that appellant's rel ease was del ayed or his recovery
hi ndered. Consequently, if the Secretary, as representative
payee, had exercised discretion, we would not find an abuse of
di scretion on the record in this case.
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