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This is a tale of two tel ephone calls. M chael C. Wrsham
appel l ant, asks us to reverse the trial court’s grant of summary
judgment on his clainms that Nationw de |nsurance Conpany,
appel l ee, violated the Tel ephone Consuner Protection Act of 1991
(“TCPA"), 47 U.S.C. § 227. W conclude that summary judgment
was warranted on the counts relating to the first call, but was

prematurely granted on the counts relating to the second call.

FACTS AND LEGAL PROCEEDI NGS

Because we nust view the evidence, and the inferences from
it, in the light nost favorable to the party opposing sunmary
judgnment, we |look first to the affidavit that Worshamrelied on
to oppose the notion. See Heat & Power Corp. v. Air Prods. &
Chem cals, Inc., 320 Md. 584, 591 (1990). W rshamdoes not have
a Nationw de insurance policy and has never inquired about
Nat i onwi de servi ces or products. On April 22, 1999, he received
a tel ephone call “froma woman identifying herself by her first
name only, possibly as Lisa, and who said she was calling for
Nati onwi de” (“the First Call”). She asked him three questions
—who his current insurance conpany was, when t hat i nsurance was
due for renewal, and whether he would like to save up to 15
percent on his insurance. Worsham told her he was not
i nterested, and requested that she “place [his] tel ephone nunber

on the do-not-call Ilist.” She replied, “okay,” and hung up



wi t hout stating her full name, or providing “a tel ephone nunber
or address of Nationw de |Insurance.” Wrsham could tell from
his caller identification box, however, that the call canme from
a telephone nunber assigned to Rick Gerety & Associates
(“Gerety”). The caller “did not make any nmention that she was
calling on behalf of [Gerety] or anyone else other than
Nat i onwi de. "

On May 18, 1999, Worsham received a second tel ephone call
soliciting himin a simlar manner (the “Second Call”). The
caller identified herself as “Charlotte,” and “said she was
calling for Nationw de.” She asked him substantially the sane
three questions that he had been asked in the First Call.
Wor sham sai d he was not interested, and asked that his nunber be
pl aced on the do-not-call list. He also requested a copy of the
tel emarketer’s “do-not-call” policy. The wonman agreed to both
requests, but hung up wi thout giving her full name, telephone
nunber, or address. She “never nmentioned that she was calling
on behalf of anyone else other than Nationw de.” Wor sham s
caller identification box did not provide any telephone number
or identifying information regarding the source of the call. He
never received a copy of the do-not-call policy.

On Septenmber 10, 1999, Worsham filed a conplaint in the

Circuit Court for Harford County, alleging that both phone calls



were made by Nationwide in “knowing and willful” violation of
the TCPA. He sought $500 in conpensatory damages, plus treble
damages, for each separate violation of the TCPA, which he
item zed in separate counts.

First Call Violations:

1. Failure to train personnel;

2. Failure to record a do-not-call request;

3. Failure to provide proper identification;

4. Failure to maintain a record of a do-not-call request;

Second Call Viol ati ons:

5. Failure to train personnel;
6. Failure to provide proper identification;
7. Failure to provide a do-not-call policy on demand.

Nati onwi de noved to di sm ss the conpl aint, and | ater anmended
its motion to include an alternative notion for sunmary
j udgnent . Nati onwi de supported its notion with an “Agency
Agreenent” and the affidavit of Rick Gerety, president of Rick
Cerety & Associates. Gerety’ s conpany is a Nationw de insurance
agency doi ng business in Harford County. M. Gerety stated that
“Kelly,” one of the conpany’ s tel ephone solicitors, placed the
First Call to Worsham Kelly and Gerety conplied with Worshani s
request to put his name and phone nunmber on its do-not-call

list. Gerety did not make the Second Call and had no enpl oyee



named Charl otte.

After a hearing, thetrial court issued a witten nmenorandum
and order granting sunmary judgnent on all counts. Relying on
the handful of reported decisions interpreting the TCPA, the
court held that the TCPA did not provide Worsham any renmedy as
a result of the first tel ephone call from Cerety.

[ T he purpose of the TCPA is to prevent
tel ephone solicitations to a person who
requested the telemarketer not to call. A
person’s private right of action accrues
only if he received a call nore than once in

a twelve-nmonth period after he informed the
telemarketer that he did not want to be

cal | ed. Therefore, the second call is the
violation of the TCPA and triggers a
person’s private right of action. The
second call, however, does not create

conpensability for the first phone call.
The court granted summary judgment on Counts 1 through 4 of the
conpl ai nt because they related solely to the April 22, 1999
cal | . In addition, the court held that Wrsham had no claim
agai nst Nati onw de based on the Second Call. It concluded that
Nati onw de could not be held |iable under the TCPA because it

had an independent contractor relationship with the first

caller, Gerety. [ Nati onwi de]
subm tted an
Agent ' s
Agreenent, the
intent of
which is to
define the

busi ness
relationship
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b et we en
Nat i onwi de

. a n d
Nati onwi de
|l nsur ance

Agents. . . .

[ T ] h e

Agr eenent
provi des

that “[a]s an
independent
contractor,

[the agent
has] the right
to exercise

independent
judgnment as to

time, pl ace,
and manner of
soliciting
i nsurance

: a n d
ot her wi se
carrying out
provi sions  of
t h e

Agreement .”
After a review
of the Agent’s

Agr eenent, It
i's cl ear to
this [ c]ourt

t h a t
[ Nati onwi de]
does not
retain control
or the right
to contr ol
over its
agents in the
perf or mance of
t he agent’s
service. .
Because
[ Gerety] is an
independent
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contractor of
[ Nati onwi de, ]
the Plaintiff
has no cause
of action
agai ns't
[ Nati onwi de]
for the second
tel ephone
cal | .

In addition, the court found that Nationw de could not be
liable for the Second Call because no reasonabl e consuner woul d
expect that a do-not-call request to one Nationw de insurance
agent would “cover” all other insurance agents operating as
i ndependent contractors of Nationw de.

[ A] reasonable consunmer woul d not expect
Nati onwi de . . . to be included in
[ Wor sham s] do-not-call request [to Gerety].

Rick Gerety & Associates is one of eighteen
Nati onwi de insurance agents in Harford

County. It is entirely reasonable for the
Plaintiff to expect that he would no | onger
receive t el ephone solicitations from
[ Gerety] for the prescribed twelve-nonth
period. It is wholly unreasonabl e, however,

for the Plaintiff to expect that his do-not-
call request applied to Nati onwi de | nsurance
Conpany as a whole. . . . [A] reasonable
consunmer would not expect the Plaintiff’'s
do-not-call request, docunented by [Gerety],
to apply to every individual Nationw de
I nsurance agent.

The court granted summary judgment on Counts 5, 6, and 7
relating to the May 18, 1999 call. Wrrshamfiled this tinely
appeal .

DI SCUSSI ON
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Wor sham conpl ains that the court erred when it concl uded
that Nationwi de could not be held responsible for either of the
two telephone calls. He argues that the court predicated its
decision on an erroneous construction of the TCPA, on an
erroneous finding that the first caller was an independent
contractor, and on an erroneous assunption that Nationw de could
not be held liable for TCPA violations commtted by an
i ndependent contractor. In addition, he contends that given the
nature of the relationship between Nationwi de and i ndividua
Nati onwi de i nsurance agenci es, Nationw de is responsible for the
calls as a matter of law. We disagree with Worsham s attenpt to
expand the TCPA, but agree that the evidence before the court at
the time of the notion created a dispute regardi ng whet her the
calls were made “on behalf of” Nationw de.

l.
The Tel ephone Consuner Protection Act

I n 1991, Congress enacted the Tel ephone Consumer Protection
Act, Pub. L. No. 102-243 (1991) (codified at 47 U.S.C. § 227),
“to protect the privacy rights of citizens by restricting the
use of the tel ephone network for unsolicited advertising.” 1In
the Matter of Consuner.Net v. AT&T Corp., 15 F.C.C.R 281, 282
(1999). In doing so, it created a private right of action for

unwant ed tel ephone solicitations.



A person who has received nore than one
tel ephone call within any 12-nonth peri od by
or on behalf of the sane entity in violation
of the regulations prescribed under [the
TCPA] may, if otherwise permtted by the
laws or rules of court of a State bring in

an appropriate court of that State . . . an
action . . . to receive up to $500 in
damages for each such violation. . . . It
shall be an affirmative defense . . . that
t he def endant has establ i shed and

i mpl enent ed, with due care, reasonabl e
practices and procedures to effectively
prevent tel ephone solicitations in violation
of the regulations prescribed under this
subsecti on. If the court finds that the
defendant willfully or know ngly violated
the reqgulations prescribed under this
subsecti on, t he court may, in its
di scretion, increase the anount of the award
to an anount equal to not nmore than 3 tines
t he anount avail abl e under subparagraph (B)
of this paragraph.

47 U.S.C. 8§ 227(c)(5) (enphasis added).

Congress also permtted states to inpose nore restrictive
intrastate requirenents for telephone solicitations, id. at 8§
227(e)(1)(D), and established alternative enforcenent renedies

by state officials. Under Section 227(f),

[ w] henever the attorney general of a State,
or an official or agency designated by a
State, has reason to believe that any person
has engaged or is engaging in a pattern or
practice of telephone <calls . . . in
violation of [the TCPA] or the regul ations
prescri bed under [the TCPA], the State may
bring a civil action on behalf of its
residents to enjoin such calls, an actionto
recover for actual nonetary |oss or receive
$500 in damages for each violation, or both



such acti ons.
47 U.S.C. § 227(f)(1).

Pursuant to the TCPA, the Federal Comruni cati ons Conmm ssion
(“FCC* or “Comm ssion”) pronulgated regulations designed to
bal ance these privacy concerns “agai nst the continued viability
of the telemarketing industry.” In the Matter of Consumer. Net,
15 F.C.C. R at 282. Inits initial rulemaking proposal, the FCC
“note[d] that unsolicited sales call generated $435, 000, 000, 000
in sales in 1990 —a nore than four-fold increase since 1984.
Thus, many consunmers find such contacts beneficial and actually
purchase the goods and services offered. The Conmm ssion
tentatively conclude[d] that it is not inthe public interest to
elimnate this option for consuners.” In the Matter of the
Tel ephone Consumer Protection Act of 1991, 7 F.C.C. R 2736, 2740
(proposed April 17, 1992).

The Conmi ssi on al so declinedto create do-not-call databases
on a national or industry-w de basis. See In the Matter of
Consuner. Net, 15 F.C.C.R at 282-83. |Instead, it concluded that
“conpany-specific do-not-call |ists would be the nost effective,
| east costly, and nost easily inmplemented nmeans of curbing
unwant ed tel ephone solicitations.” June 11, 1996 Letter of G
Matise, Chief, Network Services Division, FCC Conmon Carrier

Bureau, to J. Parker, Ass’'t Att’'y Gen., Chicago Consuner Fraud



Bureau (citing In the Matter of Rules and Regulations
| mpl ementing the Tel ephone Consuner Protection Act of 1991, 7
F.C.C.R 8752, 8763-65 (1992)). The FCC required tel ephone
solicitors to establish “procedures for maintaining a |ist of
persons who do not wi sh to receive tel ephone solicitations made
by or on behalf of that person or entity.” 47 C.F.R 8
64.1200(e)(2). At a mninmum telephone solicitors nmust conply

with the follow ng requirenents.

v “Witten policy. Persons or entities making telephone
solicitations nust have a written policy, available upon
demand, for mintaining a do-not-call Ilist.” ld. at 8

64.1200(e) (2)(i).

v “Trai ning of personnel engaged in tel ephone solicitation.
Personnel engaged in any aspect of telephone solicitation
must be infornmed and trained in the existence and use of
the do-not-call list.” 1d. at § 64.1200(e)(2)(ii).

v “Recordi ng, disclosure of do-not-call requests. If a
person or entity making a tel ephone solicitation (or on
whose behalf a solicitation is nmade) receives a request
from a residential telephone subscriber not to receive
calls fromthat person or entity, the person or entity nust
record the request and place the subscriber’s nane and
t el ephone nunber on the do-not-call list at the tinme the
request is made. |If such requests are recorded or
mai ntai ned by a party other than the person or entity on
whose behal f the solicitation is made, the person or entity
on whose behalf the solicitation is made will be liable for
any failures to honor the do-not-call request. In order to
protect the consunmer’s privacy, persons or entities nust
obtain a consunmer’s prior express consent to share or
forward the consuner’s request not to be called to a party
other than the person or entity on whose behalf a
solicitation is made or an affiliated entity.” 1d. at 8§
62.1200(e)(2)(iii) (enphasis added).
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v “ldentification of tel ephone solicitor. A person or entity

making a tel ephone solicitation nust provide the called
party with the nane of the individual caller, the name of

the person or entity on whose behalf the call is being
made, and a tel ephone number or address at which the person
or entity may be contacted.” Id. at 8 62.1200(e)(2)(ivV)

(enmphasi s added).

v “Affiliated persons or entities. In the absence of a
specific request by the subscriber to the contrary, a
residential subscriber’s do-not-call request shall apply to
the particul ar business entity making the call (or on whose
behalf a call is nade), and will not apply to affiliated
entities unless the consuner reasonably woul d expect them
to be included given the identification of the caller and
t he product being advertised.” 1d. at 8 64.1200(e)(2)(v)
(enmphasi s added) .

v “Mai ntenance of do not call |lists. A person or entity
maki ng tel ephone solicitations nust maintain a record of a
caller’s request not to receive future telephone
solicitations.” 1d. at 8§ 64.1200(e)(2)(vi).

“I'n the absence of a [s]tate statute declining to exercise
the jurisdiction authorized by the [TCPA], a [s]tate court has
jurisdiction over TCPA clains.” Kaplan v. Denocrat & Chronicle,
698 N.Y.S.2d 799, 800 (N. Y. App. Div. 1999); see Int’'|l Science
& Tech. Inst. v. |Inacom Conmuni cations, 106 F.3d 1146, 1158 (4th
Cir. 1997). Thus far, Maryland has not refused to exercise such
jurisdiction. Accordingly, our state courts are faced with the
extraordi nary situation of having exclusive jurisdiction over a

private right of action brought under federal law.  See, e.g.

Mur phey v. Lanier, 204 F.3d 911, 915 (9" Cir. 2000) (joining
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Second, Third, Fourth, Fifth, and Eleventh Circuits in "'the
somewhat unusual conclusion that state courts have exclusive
jurisdiction over a cause of action created by a federal
statute, the Telephone Consuner Protection Act of 1991'")
(citations omtted).

State courts nust interpret and apply the substance of this
federal law with m nimal gui dance fromfederal courts. 1In doing
so, there is arisk of interpreting the TCPA and FCC regul ati ons
in a manner that creates variations between each state. See
generally S. Kol nicki, The Tel ephone Consuner Protection Act and
Its Burden On Smal | Business: An Evaluation of the Law and Its
Ram fications on Tel ecommuni cati ons Advances, 28 Cap. U. L. Rev.
223, 239 (1999). Although it appears that Congress intended to
permt such variations, we appreciate the legitimte concerns
that inconsistent interpretations nmay create for telephone
subscri bers and solicitors alike. Accordingly, in an effort to
seek consi stency, we shall give substantial weight to persuasive
interpretations of the TCPA by both the FCC and our sister
st at es.

11,
First Call Violations

The trial court granted sunmary judgnent on counts 1 through

4, alleging violations of FCC regul ations during the First Call

12



on the grounds that the TCPA does not provide a remedy for such
“first call” violations. Wrsham argues that this was error,
contendi ng that once the second call is made in violation of a
previ ous do-not-call request, the solicitor then can be held
liable for any and all violations that occurred during either
the First or the Second Call. In support of his position, he
relies on the foll ow ng | anguage of the TCPA:

[A] person who has received nore than one

t el ephone call within any 12-nmonth period by

or on behalf of the sane entity in violation

of the regulations prescribed under this

subsection . . . . [has the right to bring a

private action] based on a violation of the

regul ati ons prescri bed under this subsection

: to recover for actual nonetary | oss

from such a violation, or to receive up to

$500 i n damages for each such violation .
47 U.S.C. 8§ 227(c)(5) (enphasis added). Wbrsham contends that
t he highlighted phrases indicate Congress intended to provide a
private renedy that effectively “relates back” to any and al
viol ations of FCC regul ations that m ght have occurred duri ng
the first tel ephone solicitation, i.e., the predicate call. W
di sagree with Worsham s interpretation of the TCPA, and concl ude
that the TCPA provides a private renmedy only for a repeat
t el ephone solicitation.

Fol | owi ng established rules of statutory construction, we

| ook to the | anguage of the TCPA. See Int’l Science, 106 F.3d

13



at 1151. By its explicit terns, section 227(c) addresses “the
need to protect residential telephone subscribers’ privacy
rights to avoid receiving tel ephone solicitations to which they
object.” Congress authorized the FCC to pronul gate regul ati ons
designed to protect subscriber privacy. See 8§ 227(c)(2).
Al t hough we agree with Worshamthat the FCC s regul ati ons apply
during all tel ephone solicitations, including predicate calls,
and that these regulations are a valid exercise of the
Comm ssion’s authority to inmplenment the TCPA, we do not agree
that the TCPA creates a private right of action in state court
for every violation of these regul ations.

We find no anbiguity in section 227(c)(5). It authorizes
a private right of action only for a repeat call, by limting
standing to “person[s] who [have] received nore than one
tel ephone call . . . .7 47 U.S.C. §8 227(c)(5). This |anguage
makes it clear that Congress intended to limt clainms in state
court to those all egi ng unwant ed repeat tel ephone solicitations.
| f Congress had otherwi se intended to provide a private renedy
for any and all violations of the FCC regulations, it easily
coul d have created a renmedy for “any person who has received a
tel ephone call . . . in violation of the regul ations prescribed
under this section.” W shall not rewite the TCPA by ignoring

the plain words init. See generally Int’l Science, 106 F.3d at

14



1152 (“in enacting the TCPA, Congress wrote precisely”). We
conclude that section 227(c)(5) does not provides a private
remedy in state court for any violations of FCCregul ations that
may have occurred during a predicate telephone solicitation
call.
This interpretation is consistent with interpretations of

t he TCPA by federal and state courts. |In International Science,
supra, the Fourth Circuit recognized that Congress intended to
limt private actions under section 227 in order to avoid
overburdening state courts.? Noting that the substantive
protections afforded by the TCPA are “enforceable by state
attorneys general or the Federal Comrunications Conm ssion
irrespective of the availability of a private action in state
court,” the Court enphasized that Congress was cognizant of
creating a private renedy that could overwhel mstate courts.

[I]t is readily apparent from the

congressi onal findings contained

in the TCPA itself that Congress
considered the effect that a newy

The case involved alleged violations of the “unsolicited
fax” provisions in section 227(b), for which Congress created a
private right of action substantially identical to that provided
for telephone solicitations. I nternational Science is the
sem nal f eder al case upholding the constitutionality of
Congress’ wunusual direction that state courts have exclusive
jurisdiction over the federal causes of action created by the
TCPA, subject to each state’s right to “opt out” of exercising
such jurisdiction. See Int’l Science, 106 F.3d at 1156-58.
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created private right of action

woul d have on judici al
adm nistration. . . . [C]oncerned
over the potential i npact of
private actions on the

adm ni stration of state courts,
Congress included a provision to
allow the states to prohibit
private TCPA actions in their

courts. . . . Congress has a
legiti mate i nt erest I n not
over burdening state . . . courts .

Int’l Science, 106 F.3d at 1157.2 Other federal courts have
agreed that Congress did not intend to establish a universally
avai l able private right of action in state court for all
vi ol ati ons of TCPA regulations.® |In addition, Chio courts have
considered this issue, and rejected identical efforts to recover

for violations allegedly commtted during a predicate call.*

2bservers have noted that the TCPA “seems to have
stinmulated a cottage industry of ‘business’ consuner advocates
who make noney on the stray tel ephone call[,] [p]erhaps .
even using the advancing technology . . . such as caller IDto
efficiently identify potential |lawsuits and reap profits.” See
Kol ni cki, supra, 28 Cap. U L. Rev. at 243.

3See, e.g., Murphey v. Lanier, 204 F.3d 911, 914 (9th Cir.
2000) ("A litigant may find that there is no remedy in state
court, but that does not deprive citizens of the right to be
free from unsolicited facsimle transm ssions, confer federal
jurisdiction over a private action, or violate the Fourteenth
Amendnment 7).

4iSee, e.g., Charvat v. ATW Inc., 712 N. E.2d 805, 807 (Chio

App. 1998) (“We do not agree with [the] contention that once the
second call is made, triggering the right tofile suit, each and
every violation fromthe first call forward is conpensable. The
(continued...)
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Qur interpretation is also consistent with the FCC s
position at the tinme it adopted its regul ations inplenenting the
TCPA. The Conm ssion rejected conplaints that wunder its
proposed rul es, “tel ephone subscribers nust receive at | east one

unwanted solicitation before nmaking a claim under the rules”

i npl ementing Section 227(c)(5). |Instead, it concluded that
no further authority is required . . . to
acconplish the goals of the TCPA to restrict
unwant ed tel ephone solicitations. . . . The

record supports our conclusion that the

proposed rules strike a reasonabl e bal ance

between privacy rights, public safety

interests, and commerci al freedons of speech

and trade, which Congress cited as its

par amount concerns in enacting the TCPA.
7 F.C.C.R at 8781

G ven t he statutory | anguage limting st andi ng,

Congressi onal concerns about overburdening state courts, and the
FCC's conclusion that a limted remedy for repeat calls
satisfied the goals of the TCPA, we conclude that Congress

intentionally limted private actions under section 227(c)(5) to

claims seeking redress for repeat tel ephone solicitations. W

(...continued)

intent of the statute is not to create liability beginning with
the first call”); Charvat v. Colorado Prinme, Inc., No. 97APG09-
1277, 1998 Ohio App. LEXIS 4292, *9-10 (Ohio App. Sept. 17

1998) (because “the intent of [s]ection 227(c)(5) . . . is not
to create liability beginning with the first call, . . . a
plaintiff is not entitled to damages for violations prior to the
second call ™).

17



hold that the trial court was legally correct to grant summary
judgment on the counts relating to the First Call.?®

I n reachi ng our decision, we are not persuaded by Wrshani s
conplaints that this interpretation of the TCPA |eaves him
wi t hout any renedy for violations of the FCC s regul ations that
occurred during the First Call, such as the alleged failures to
train personnel and to provide proper identification. The
answer is sinply that Congress declined to create an unlimted
private right of action for all grievances arising from all
t el ephone solicitations.® Anong those grievances for which there
is no private right of action under the TCPA are grievances

arising fromviolations of FCC regulations during a predicate

SNor are we persuaded by Worsham s argunent that the TCPA
creates a $500 renedy for each and every violation of an FCC
regul ation commtted in a single telephone solicitation. We
find the cases awarding the nonetary remedy on a “per call”
basis rather than a “per viol ation” basis nore persuasive. See,
e.g., Charvat v. Colorado Prine, 1998 Ohio App. LEXI S 4292, *13
(“Based on the role the regul ations serve, this court finds that

conpensati on should be based on the nunber of tel ephone

éalls in violation of the regulations”); Szefczek .
Hi | | sborough Beacon, 668 A.2d 1099, 1110 (N.J. Super. 1995)
(awarding $500 for each repeat call, despite also finding

vi ol ations of training and recording regul ations).

®See, e.g., Int’l Science, 106 F.3d at 1156 (Congress did
not intend to ensure uniform availability of private right of
action for TCPA viol ations); Foxhall Realty Law Offices, Inc. v.
Tel ecommuni cati ons Prem um Svcs., Ltd., 156 F.3d 432, 438 (2d
Cir. 1998) (“The TCPA does not provide a ‘federal protection’
but a perm ssive authorization to bring actions in state
courts”).

18



call.

Contrary to Worsham s contention, this construction of the
TCPA does not nean that a person conplaining about predicate
call violations has no renmedy at all. Under section 227(f),
there may be renedi es avail able through the state. Mor eover,
states are free to provide their own renedies for conduct that
is not otherwi se redressed in a private action under section
227(c)(5).7 Moreover, the FCCitself is an appropriate forumfor
sonme grievances.?

I I
Second Call Viol ations

Because t he TCPA provides a private cause of action only for
repeated tel ephone solicitations made by or on behalf of the
same entity, or an “affiliated entity,” Wrsham has a viable
TCPA claim against Nationwide only if he can show that
Nati onwi de was | egal ly responsi ble for both the First and Second

Cal | s. The trial court concluded that Nationwi de was not

‘See, e.g., Md. Code (1998), § 8-204 of the Public Utilities
Article (restricting tel ephone solicitation by automated dialing
system).

8Under 47 U.S.C. sections 207 and 208, conpl ai nts about such
violations by common carriers nay be made directly to the FCC,
which has authority to fashion renedies. See, e.g., In the
Matter of Consunmer.Net, 15 F.C.C R 281 (ruling on formal
adm ni strative conplaint alleging failure to provi de do-not-call
policy upon demand, failure to record do-not-call requests,
failure to apply do-not-call request to affiliated entity, and
failure to honor do-not-call request for ten years).
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responsi ble for the First Call made by Gerety because (1) Gerety
was an i ndependent contractor, and (2) no reasonabl e consuner
woul d expect a do-not-call request to Gerety to cover Nationw de
and all of its other independent insurance agents. Wor sham
conpl ains that these were factual determ nations that may not be
made on summary judgnent in the present posture of this case,
and that Nationwide may be liable for the First Call even if
Cerety was an i ndependent contractor. We agree.

A
| ndependent Contractor

Worsham first argues that there was a dispute of fact
regardi ng the nature of Nationw de’'s relationship to Gerety, and
Nationwide’'s role in both tel ephone calls. He points out,
correctly, that whether an entity acted as an agent or an
i ndependent contractor in a particular transaction is a factual
question. See, e.g., Hooters of Augusta, Inc. v. Nicholson, 537
S.E.2d 468, 472 (Ga. App. 2000) (“a jury question remmins
regarding [the caller’s] status as an i ndependent contractor”).
In this case, he argues, the court inproperly resolved that
factual question by relying on inconpetent evidence. He
chal | enges both the admi ssibility and rel evancy of the “Agent’s
Agreement” cited by the trial court as the basis for its

conclusions regarding “the business relationship between
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Nationwide . . . and Nationw de |Insurance Agents.”

We agree that this particular “Agent’s Agreenent” was an
insufficient evidentiary basis for the court’s factual finding
t hat Gerety was an i ndependent contractor. Nationw de subm tted
this agreenment to the court as an i ndependent exhibit in support
of its nmotion for sunmary judgnent. It offered no
aut henticating informati on, by affidavit or otherw se, attesting
that this docunent set forth the actual terns of the
rel ati onshi p between Gerety and Nati onwi de at the tinme the First
Call was made. Nor was that apparent on the face of the
agreenment itself. To the contrary, the docunment is dated
January 1, 1987, and relates to an unidentified Ohio agent with
no apparent relationship to Gerety. Al t hough a properly
aut henti cated agreenent m ght provide grounds for a finding that
CGerety was an independent contractor, that is a matter for the
trial court to decide after renmand.

Wor sham al so chal |l enges the rel evance of the independent
contractor finding. He argues that the trial court erred by
treating the exi stence of an i ndependent contractor rel ati onship
as dispositive of Nationwde' s liability under the TCPA. He
contends that even if Gerety was an independent contractor
Nati onw de still may be held vicariously liable for violations

commtted by Gerety, because |ocal Nationw de insurance agents
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are not only agents within the meaning of the I nsurance Article,
but also agents with the power to bind Nationw de under commpn
| aw principles of agency. He cites an FCC deci sion stating that
its
rules [under the TCPA] generally establish that the
party on whose behalf a solicitation is nmade bears
ultimate responsibility for any violations. Calls
pl aced by an agent of the telemarketer are treated as
if the telemarketer itself placed the call.
In the Mtter of Rules and Regulations Inplenenting the

Tel ephone Consumer Protection Act of 1991, { 13, 10 F.C.C. R

12391, 12397 (1995) (footnote omtted).

Nati onwi de counters by relying on the presence of
“i ndependent contractor” |anguage in the agreenent it allegedly
uses with local insurance agents such as Gerety. It alleges
t hat such agreenents include a specific provision that | ocal
agents are solely responsible for their solicitation activities.
The conpany argues that this | anguage neans that, as a matter of
| aw, Gerety was not acting as Nationw de’s conmon | aw agent when
it made the First Call, and therefore, was not acting “on behalf
of ” Nationw de when it called Wrsham

We concl ude that the exi stence of an i ndependent contractor
rel ati onshi p between Nati onwi de and Gerety woul d not, initself,
insulate Nationwide from liability under the TCPA. The TCPA

reaches not only the entity nmaking the tel ephone solicitation,
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but al so any entity “on whose behal f” such calls are made.® Even
if Gerety was an i ndependent contractor, that status al one would
not elimnate the possibility that Gerety was calling on behalf
of Nationw de. Nati onwi de can be liable for calls that an
i ndependent contractor nmkes at Nationwi de's direction and
request .

Whet her the First Call and the Second Call were made “on
behal f of” Nationwide is a matter of fact that is disputed on
the record now before us. Al t hough the nature of the
contractual relationship between Nationwide and GCerety 1is
relevant to this factual question, it is by no means
di spositive. As Worsham correctly notes, “[w hat is nore
i ndicative is whether Nationwi de controls the content of the
solicitations its agents use . . . .” It is unclear what
responsibility Nationwi de had, if any, for the two calls to
Wor sham Worshami s unrebutted affidavit stating that, within
one nonth, both callers used substantially identical scripts
stating that they were calling “for Nationw de,” wthout

mentioning any individual Nationwi de insurance agency, was

See 47 U.S.C. 8§ 227(c)(5) (providing private renedy for
repeat calls “made by or on behalf of the sane entity”); cf.
Hooters, 537 S.E. 2d at 472 (“even if the jury finds that [the
call er] was an independent contractor, [defendant] may still be
| iable” for wunsolicited faxes because the entity “on whose
behal f” they are sent is ultimately liable for conplying with
TCPA regul ations).
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sufficient toraise a dispute as to whether the solicitation was
made on behal f of Nationw de. In the absence of additional
informati on about Nationwi de’'s contractual and de facto
relationship to either Gerety or these calls, W rshans
affidavit raises an inference that Nationwi de may have directed
or authorized Gerety and other agents in the area to conduct
t el ephone solicitations via a conmon script created or approved
by Nationw de. In the event such scripts failed to neet the
requirenents set forth in the FCC regulations, a fact finder
could conclude that both calls were made in violation of the
TCPA “on behalf of” Nationwi de. Accordingly, we shall vacate
the judgnents entered on the counts relating to the Second Cal
(i.e., counts 5, 6 and 7).

B.
“Affiliated Entity”

Qur deci sion makes it unnecessary for us to deci de Worsham s
alternative argunent that the trial court erred in failing to
hol d that Nati onw de can be |liable even if it had no direct role
in either call, because as a matter of law, it is an “affiliated
entity” of Gerety and other Nationw de insurance agents. For
t he gui dance of the trial court and the parties in the remanded

proceedi ngs, however, we shall address the issue. See Ml. Rule

8-131(c).
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The term “affiliated entity” appears only in the FCC s
regul ati ons under the TCPA, and is not in the |anguage of the
TCPA itself. Although we found no definition of the termin the
TCPA context, we note that Congress has defined “affiliate”
under the Federal Conmunications Act of 1934, as anended. I n
the “definitions” section, Congress provided that

the term “affiliate” neans a person that

(directly or indirectly) owns or controls,

is owned or controlled by, or 1is wunder

common ownership or control wth, another

person. For purposes of this paragraph, the

term “own” nmeans to own an equity interest

(or the equivalent thereof) of nore than 10

percent.
47 U.S.C. 8§ 153(a). Congress has adopted simlar definitions in
ot her communi cations | egislation.® The FCC al so has defined t he
term “affiliated entity” to nean having a substantial stake in
ownershi p and operational control. [In establishing regulations

governi ng cost-of-service showi ngs by cable operators, the FCC

defined an “affilated entity” as “an entity with a five percent

1°See, e.g., 47 U S.C. 8 522 (under Cable Television
Consunmer Protection and Conpetition Act of 1992, “the term

‘affiliate’ . . . means anot her person who owns or controls, is
owned or controlled by, or is under conmon ownership or control
with, such person”); id. at § 1108 (under Launching CQur

Communi ties’ Access to Local Television Act of 2000, the term
“affiliate” is defined identically, with additional proviso that
it “may include any individual who is a director or senior
managenent officer of an affiliate, a sharehol der controlling
nore than 25 percent of the voting securities of an affiliate,
or nmore than 25 percent of the ownership interest in an
affiliate not organized in stock forn).
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or greater ownership interest in the cable operator
See Cost-of-Service Requirenents for Cabl e Tel evision Industry,
58 Fed. Reg. 40762, 40772 (July 30, 1993) (proposed rule)
(codified at 47 C.F. R pt. 76).

We shall construe the term*“affiliated entity” consistently
with the neaning that Congress and the FCC has given it in these
ot her contexts.!! Based on those definitions, we conclude that
“affiliated entities” nust be related by ownership or
operational control.

In this case, contrary to Worshanis contentions, there is
nothing in the record to indicate that Nati onwi de and Gerety are
affiliated entities. The nere existence of a nutual benefit
resulting fromsuch tel ephone solicitations is not sufficient to
establish affiliation. Even if “a call by a Nationw de agent

is made with the objective of profiting both the agent and

Nati onwi de,” as Worsham al |l eges, the fact that the call m ght

IWe note that the Maryland Legislature has simlarly
defined an “affiliate” for purposes of insurance acquisitions
and control, to nmean “a person that directly or indirectly,
t hrough one or nore internmediaries, controls, is controlled by,

or is under common control wth another person.” Md. Code
(1995, 1997 Repl. Vol.), 8§ 7-101(b) of the Insurance Article.
“Control” is defined by a “direct or indirect possession of the

power to direct or cause the direction of the managenent and
policies of a person, through ownership of voting securities

, or by contract other than a comrercial contract for goods
or nonmanagenent services, or ot hew se, whether or not the power
is exercised or sought to be exercised.” 1d. at §8 7-101(c).
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benefit Nationwi de does not establish ownership or operational
control . Worsham has not alleged that Nationw de has any
ownership stake in Gerety. |In the absence of allegations that
Nati onwi de had an ownership position or exercised operationa
contr ol over Gerety, al l egations regarding Nationw de’'s
contractual rights pricing, policy acceptance, billing, and
servicing, are not sufficient to establish an inference of

affiliation under the TCPA.

JUDGVENT ON COUNTS ONE
THROUGH FOUR OF THE COMPLAI NT
AFFI RMED.  JUDGMENT ON COUNTS
FI'VE, SIX, AND SEVEN OF THE
COVWPLAI NT  VACATED. CASE
REMANDED FOR FURTHER
PROCEEDI NGS CONSI STENT W TH
THI'S OPI NI ON. COSTS TO BE
PAI D EQUALLY BY APPELLANT AND
APPELLEE.
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