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This appeal arises out of two separate decisions by the
Circuit Court for Baltinore City in favor of appellee, Maryland
| nsurance Administration (“MA”), and agai nst appellant, Berkshire
Li fe I nsurance Conpany (“Berkshire”). The first decision was the
deni al of Berkshire’s request to stay the I nsurance Conm ssioner’s
(the “Comm ssioner”) Final Order requiring it to pay a nonetary
award to an individual insured, and it is the subject of Appeal No.
1248, Septenber Term 2000. The second decision affirmed the
Comm ssioner’s Order and is the subject of Appeal No. 1935,
Septenber Term 2000. These appeals were consolidated on the
parties’ notion on Decenber 29, 2000. Appel l ant raises the
follow ng two i ssues on appeal:

| . Appeal No. 1248: Under the
separation of power s doctri ne and
constitutional and statutory tenets of due
process, was Berkshire Life entitled to a stay
of the Commi ssioner’s Substituted Concl usions
of Law and Final Order (“Final Oder”) pending
judicial reviewin the circuit court where the
adm ni strative order required only the paynent
of a nonetary award to an individual insured
and Berkshire Life agreed to post an adequate
cash bond?

. Appeal No. 1935 Did the circuit
court commt reversible error in affirmng the
Final Oder of the Comm ssioner where the
Comm ssioner ignored the standard of review
for a Recommended Deci sion of an ALJ nmandat ed
by the insurance regulations and substituted
his determ nations for those of the ALJ?
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FACTUAL AND PROCEDURAL BACKGROUND

This <case involves three different disability policies
purchased by Howard F. Rosenstein: Policy No. NC216442 dated
February 11, 1976 (the “1976 Policy”), Policy No. NC240959 dated
Septenber 12, 1980 (the “1980 Policy”), and Policy No. NC247381
dated Novenber 23, 1981 (the “1981 Policy”). The 1976 policy
provi ded coverage for total disability, which is defined in the
policy as

the conplete inability of the Insured to
engage in his occupation, except that if
indermity has been paid for 120 nonths in any
period of continuous disability, and this
policy provides indemity in excess of 120
nonths, then for the remaining duration of
that period of continuous disability, the term
“total disability” shall nean the conplete
inability of the Insured to engage in any
gai nf ul occupation in which he mght
reasonably be expected to engage, having due
regard to his education, training, experience
and prior econom c status|.]

The 1980 policy insured against total disability as well,
which is defined as

your inability to engage in your occupation,
except: the terns of this policy nmay provide
that the indemity paynents are to be nade
beyond t he policy anniversary that falls on or
nost nearly follows your sixty-fifth birthday.
In such a case, for benefits that are to be
paid for disability after such anniversary, or
after disability benefits have been paid for a
period of two years (if this is longer), the

term “total disability” wll have this
meani ng: your inability to engage in any
gai nf ul occupation in which you mght

reasonably be expected to engage, wth due
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regard to your educati on, training,
experience, and prior econom c status.

The 1980 policy also contained a supplenentary agreenent
covering residual disability benefits. Resi dual disability is
defined by the policy as “(1) your inability to do one or nore of
your inportant daily business or professional duties; or (2) your
inability to do these duties for the length of time that they
usually require.” The policy further provides that residual
di sability paynents would be nade, inter alia, if “you enter a
period of such disability right after the end of a period of total
disability.” The 1981 policy covered only total disability as
previously defined in the 1980 policy.

M . Rosenstein bought the first policy when he was wor ki ng as
a Special Agent in the Crimnal Investigation Division of the
| nternal Revenue Service. M. Rosenstein went into business for
hi msel f in Septenber 1980, and continued to operate his business
until the time of his disability claim

Al though M. Rosenstein is licensed to practice law in
Maryl and, he has al ways worked as an investigator specializing in
financial and fraud investigations. Wen he opened his business,
M. Rosenstein began consulting with private firns in addition to
state and | ocal governnents in both crimnal and private matters.
M. Rosenstein described some of his work as foll ows:

My expertise in financial and fraud

i nvestigations has enconpassed t he
reconstruction of conplicated factual and



4-

financial transactions to determ ne whether

fraud has occurred; locating funds wongfully

t aken from financial institutions and

busi nesses; assisting defense counsel in white

collar crine prosecutions and investigations;

assi sting i nsurance compani es in

reconstructing financial docunments, books and

records in order to evaluate their coverage

and defense of clains; and assisting attorneys

and their clients in the resolution of tax

di sputes, crimnal and civil.
He testified that he often hel ped obtain successful outcones for
his clients and that he worked on a nunber of high profile cases,
i ncl udi ng representing the Maryl and Deposit I nsurance Fund i n cases
involving dd Court Savings & Loan, Ridgeway Savings & Loan,
Community Savings & Loan, and Merritt Conmercial Savings & Loan.

Wth M. Rosenstein’s success cane his involvenent in

I ncreasingly conplex and high profile cases. Bet ween 1991 and
1994, he was working on two demandi ng cases, one in Rhode Island
and one in New Jersey. These cases required frequent travel

adherence to strict deadlines, review of volun nous anmpbunts of

material, and supervision of a nunber of other people. M.
Rosenst ei n was under “trenmendous pressure.” Neverthel ess, he found
the work to be “a lot of fun. | was having a great tinme but it was

hard and it took its toll on nme so during that period | first
started to note small |apses of short term nenory, |oss of
concentration.”

After sone soul searching, M. Rosenstein decided that the job

was “just taking too heavy a toll on nme, physically and nentally.”
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In late 1994, therefore, he decided to cut back on the sprawing
conplex cases requiring travel in favor of 1local cases that,
al though conplicated, were not as large in terns of docunent
revi ew.

Al t hough M. Rosenstein reduced his workl oad, he continued to
notice “little slippages” in concentration and short term nmenory
during 1995 and 1996. 1In addition to these problens, in Novenber
of 1996, he began suffering from substantial pain in his knees,
headaches that were sonetines incapacitating, fatigue, and
“constant indigestion.” M. Rosenstein sought the help of Dr.
Steven Diener, an internist who diagnosed and began treating him
for hypertension, reflux, and a hiatal hernia.

Al t hough he was now being treated, M. Rosenstein’ s problens
grew worse. The pain in his knees did not subside, and he
continued to have problenms with concentration and nenory. He was
| at er di agnosed with sl eep apnea, and Dr. Di ener suggested that M.
Rosenstein m ght al so be suffering fromdepression. M. Rosenstein
continued to work until January 1997, when he finished his duties
inawite collar defense case. He took no new cases despite being
approached to do so.

Not wi t hst andi ng hi s vari ous problens, M. Rosenstein believed
at that tinme that he would be returning to work. H s health
continued to deteriorate, however, and he began seeing a

rheumat ol ogi st, Dr. Matthew P. Bunyard, and a psychiatrist, Dr.
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Lawrence R Hyman, in addition to Dr. Diener. |In March of 1997,
after his “third, or fourth or fifth visit with Dr. Diener,” M.
Rosenstein filed a disability claimw th Berkshire under all three
policies. If he was found to be totally disabled, he would receive
paynments of $1,000 a nonth for each policy for a total of $3,000
per nonth. These benefits would be paid until he reached age 65.
On his claimform he listed “Md-1996 to present” as the
period of disability. H's duties were listed as “expert in the
anal ysis  of conpl ex factual and financial transacti ons,

reconstruction of docunentation related to those matters including

expert testinony,” and his synptons were listed as “denenti a,
headaches, sleep depreviation [sic], stress, hypert ensi on,
depression, reading sight deterioration, arthritis.” He stated
that he was unable to performthe following job duties: “review
nunmer ous docunents, |arge analyses, nenory |oss, testinony at
hearings and trials, neetings involving stress.” M. Rosenstein

al so enclosed a “description of occupation” formwith the claim
form Dr. Diener subnitted an “Attendi ng Physician's Statenent,”
whi ch i ncl uded statenments in pre-printed bl anks that M. Rosenstein
was totally disabled from Decenber 1996 and that he was also

partially disabled from Decenber 1996.1

" Question 9 on the form asked for the period of total disability, and Question 10 on the
form asked for the period of partial disability.
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In April 1997, Berkshire asked M. Rosenstein for copies of
his personal and business incone tax fornms for the period 1992
through 1996, as well as for other financial informtion. V.
Rosenstein provided this informati on to Berkshire.

On May 14, 1997, Bruce Hodsoll, Berkshire' s Vice President of
G ains Managenent, net with M. Rosenstein at M. Rosenstein’s
hone. During that neeting, M. Hodsoll offered to settle the
clainms under all three policies for $36,000, but M. Rosenstein
declined the offer. M. Hodsoll then indicated that, if M.
Rosenstein did not accept the offer, Berkshire was |likely to pay
only under the residual disability benefit clause of the 1980
Policy for a total of $3,000. M. Hodsoll indicated also that he
woul d review the matter again to determne if it would be possible
for Berkshire to increase its offer.

On July 2, 1997, after receiving no answer or further contact
fromM. Hodsoll, M. Rosenstein wote to Janes Zelinski, President
of Berkshire. M. Rosenstein copied his letter to MA which
responded by opening an investigation. Berkshire responded to the
| etter by sending M. Rosenstein the first of two $1, 500 checks as
a residual disability benefit under the 1980 policy. It deniedthe
claimfor total disability benefits, despite the |anguage in the
policy requiring a period of total disability prior to paynent of

residual disability benefits.
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In early Cctober 1997, Dr. D ener submtted a Progress Report
to Berkshire again stating that M. Rosenstein was totally disabl ed
and had been from January 13, 1997. Berkshire again advised M.
Rosenstein that it believed he was only entitled to a residual
disability benefit. M. Rosenstein then wote a letter to Thonas
W Loftus, the Berkshire C ains Consultant assigned to his claim
with a series of questions concerning Berkshire's denials of his
clains as well as Berkshire's failure to seek additional nedica
information fromDr. Bunyard. Berkshire responded that “based on
its ‘evaluation of the nedical records’ and M. Rosenstein’s
failure to prove the required | oss of income,” it did not believe
that he was entitled to anything nore than mninmal benefits under
the residual disability coverage.

On Novenber 13, 1997, M. Rosenstein filed a Supplenental
Disability Caim again seeking total disability benefits.
Berkshire denied this claim Dr. Hyman wote to Berkshire on
Decenber 30, 1997, with information on M. Rosenstein’s condition
and advising that, in his opinion, M. Rosenstein was totally
di sabl ed.

Berkshire referred M. Rosenstein’s claim file to Laurie
Cohen, a Ph.D. psychol ogi st under contract with it. Dr. Cohen
reached no conclusion from her review but requested further
i nformation. Subsequently, she had contact with Dr. Hyman

concerni ng her questions. Apart fromthe foregoi ng, Berkshire took
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no additional steps, including an independent nedical eval uation,
to investigate the claim

During this same period of time, MA was conducting an
i nvestigation. It issued a formdeterm nation letter in Septenber
1997 indicating that Berkshire was acting in accordance with the
terms of its contract and was therefore not in violation of the
I nsurance Article.

M. Rosenstein sought reconsideration of this decision by
witing a letter to Senator Barbara M kul ski. Senator M kul ski
forwarded the letter to Governor Parris d endeni ng, who forwarded
it to MA M A subsequently reopened its investigation, and
assigned to the case an investigator with special experience in
handling disability clains. After this subsequent investigation,
the M A concluded that Berkshire' s refusal to pay total disability
benefits based on the “abundance of nedical docunentation
supporting M. Rosenstein’s disability” was arbitrary and
capricious and was in violation of Ml. Code Ann. (1997), 8§ 27-303
of the Insurance Article (“Ins.”).

Berkshire chall enged this determnation, and the matter was
referred to the Ofice of Adm nistrative Hearings (“QAH"). The
Adm ni strative Law Judge (“ALJ”) held a hearing on March 29-30,
1999. On April 16, 1999, the ALJ issued her Recomrended Deci si on.
The ALJ concluded that Berkshire’'s

refusal to pay total disability benefits for
the period from March 1997 through OCctober



-10-

1997 was not in violation of M. Code Ann.,
Ins. 11, 8§ 27-303(2) (1997 & Supp. 1998).[2 |
further conclude, as a matter of |law, that the
Li censee’s decision to term nate review of the
claim for total disability benefits for the
period from Novenber 1997 through July 19983
was arbitrary and capricious and in violation
of Md. Code Ann., Ins. Il 8§ 27-303(2) (1997 &
Supp. 1998).

MATfiled exceptions to the recommended deci sion, and on Apri l
17, 2000, the Comm ssioner issued his Final Oder (the “Order”),
whi ch reads, in pertinent part:

ORDERED, that the Findings of Fact in the
Reconmended Decision issued in this matter by
[the ALJ], is hereby AMENDED I N PART, REJECTED
I N PART and AFFI RMVED I N PART consistent with
this Order; and it is hereby further

ORDERED, that the refusal of [Berkshire]
to pay total disability benefits for the
period from January 13, 1997 (the date on
whi ch the “waiting period” commenced) through
Qct ober 1997 was arbitrary and capricious in
violation of [Ins. 8§ 27-303(2)] and,
consequent |y, t hat part of the ALJ s
recomrended Concl usi on of Law be and i s hereby
REJECTED,

ORDERED, that [Berkshire s] decision to
termnate review of the claim for total
disability benefits for the period from
Novenber 1997 through July 1998 was arbitrary
and capricious in violation of [Ins. § 27-
303(2)] and, consequently, that part of the
ALJ" s reconmended Concl usion of Law be and is
hereby AFFIRMED; and it is hereby further

?Ins. § 27-303(2) reads: “It is an unfair claim settlement practice and a violation of this
subtitle for an insurer or nonprofit health service plan to: ... (2) refuse to pay a claim for an
arbitrary or capricious reason based on all available information[.]”

* Berkshire’s refusal to pay benefits after July 1998 is the subject of separate litigation
and is not at issue here.
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ORDERED, that the Recommended Order of
the ALJ that the claim for the period from
Novenber 1997 to July 1998 be renanded to
[Berkshire] for a determnation of [M.
Rosenstein’s] eligibility for total disability
benefits be and is hereby REJECTED, and it is
further

ORDERED, that [Berkshire] pay restitution
to [M. Rosenstein], in the anount of benefits
for coverage for “total disability” provided
in each and all of [M. Rosenstein’s] three
di sability Policies for the period January 13,
1997 (when the “waiting period” conmenced)
through July 13, 1998, the cut-off in the
M A s March 4, 1999 determ nation letter, |ess
t he anmount al ready paid by [Berkshire] to [ M.

Rosenst ei n] for resi dual disability
benefits[.]

Berkshire then petitioned for judicial reviewin the Grcuit
Court for Baltinobre County on May 17, 2000. On May 31, 2000,
Berkshire filed a Motion for Stay of Adm nistrative Order Pending
Judi cial Review. The court held a hearing on the notion on July 5,
2000, and denied it the sane day. Berkshire appeal ed this ruling,
which is the subject of Appeal No. 1248, Septenber Term 2000.

The circuit court held a hearing on the nerits of Berkshire’s
petition for judicial reviewon COctober 13, 2000. It affirmed the
Commi ssioner’s Final Order in an oral ruling that same day. The
court filed a witten order on October 16, 2000. Berkshire also
appealed this ruling, which is the subject of Appeal No. 1935
Sept enber Term 2000.

DISCUSSION

I. Appeal No. 1248, September Term, 2000



-12-

Berkshire’'s first argunent is that the circuit court abused
its discretion by refusing to stay the Conm ssioner’s order.
Berkshire argues that the court’s decision violated both the
separation of powers doctrine and its due process rights. Mreover,
it argues that, because the court |ooked at the four factors for

entitlement to prelimnary injunctive relief and then ordered

Berkshire to conply immediately wth the Conmmi ssioner’s
admnistrative order, its decision anpbunted to an inproper
injunction. It also argues that, because the Comm ssioner’s order

was not stayed by operation of law, if Berkshire ignored it, it
woul d risk further penalties. Thus, Berkshire argues, it “was
required to do nore to obtain a stay in this adm nistrative case
than it would had it been appealing a court order awarding
disability benefits after the trial of a contract action.” MA
argues that the denial of a stay of an adm nistrative order is not
an appeal abl e order.

The parties advised this Court at oral argunent that Berkshire
had not yet paid M. Rosenstein, because its appeal to this Court
operated as a stay. Rule 8-422(a) provides that “an appell ant may
stay the enforcenent of a civil judgnment, other than for injunctive
relief, from which an appeal is taken by filing a supersedeas
bond.” Berkshire filed a supersedeas bond on August 11, 2000.

Thus, the paynent to M. Rosenstein has effectively been stayed,
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rendering this issue noot. Even it if were not noot, we have no
jurisdiction over this issue. W explain.

An order by the Insurance Comm ssioner is not automatically
stayed by operation of |aw when a petition for judicial reviewis
filed. Rat her, “[w hen a petition for judicial review is filed
with the appropriate court, the court has jurisdiction over the
case and shall determ ne whether the filing operates as a stay of
the order or action from which the appeal is taken.” Ins. 8§ 2-
215(f).4 O course, in this case Berkshire did not wait for the
circuit court to nmake this decision on its own notion but filed a
separate notion to stay. 1In any event, it is within the court’s
di scretion to determ ne whether the Conm ssioner’s order shoul d be
st ayed.

At the July 5, 2000 hearing on the notion to stay, the court
made the follow ng ruling:

THE COURT: | - as | indicated previously,
do not agree [with] the Maryland Insurance
Adm ni stration’s contention that there is
actually a test to determne a stay, | think
that a stay is in fact, in the discretion of
the Court and while | don't intend to use the
4 elenents of injunctive relief,[® 1 do think
that it is appropriate to look at them as

guides since injunctive relief is somewhat
simlar to a stay. This is on the Baltinore

* This statute expressly applies to claims under the Unfair Claim Settlement Practices
statutes, Ins. § 27-301 ef seq. Ins. § 27-306.

° MIA had argued that the court should use the four factors set out for guidance in
granting a preliminary injunction to decide whether to grant the stay. See Foglev. H& G
Restaurant Inc., 337 Md. 441, 455-56, 654 A.2d 449 (1995).
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Gty s fast track, which neans that this case
will be resolved quickly and |I'm satisfied
that when you weigh the injury to M.
Rosenstein against the injury to Berkshire
that M. Rosenstein wins on that point and
that the public interest is better served by
this case going forward. So therefore, I'm
goi ng to deny the request to stay the order of
judgnent at this tine. But | wll do whatever
I can to get this case in as quickly as
possi bl e, but not prematurely.

[ BERKSHI RE' S ATTORNEY] : Are you going - |
take [it] M. Rosenstein has offered to post
bond.

THE COURT: |’ m not.

[ BERKSHI RE' S ATTORNEY] : W urge the Court
to do that.

THE COURT: Well, it was not ny intention,
but I'll hear you if you want ne to consider
it.

[BERKSHI RE'S ATTORNEY]: | think it’s an
offer that’'s been nmade and | think M.

Rosenstein’s attorney didn't get up here and
say that he is financially strapped and unabl e
to survive w thout paynment of this judgnent,
think then he should be required to post the
bond in the event that - to protect the
I nsurance conpany’s interests.

THE COURT: Well, as far as this Court is
concerned, this is a case between the Maryl and
I nsurance Conmm ssion and Berkshire Life
I nsurance, not M. - | allowed himto enter
into this case for the sol e purpose of arguing
the notion to stay and feel that it 1is
i nappropriate. Now, it doesn’'t mean that if
you win this case, you can't use the full
force of the Court to go after M. Rosenstein.
But, I'’m not going to require himto post a
bond. Counsel, thank you very nuch. [
sign an order today to the effect that the
notion to stay is denied and granting [M.
Rosenstein’s] notion to intervene for the
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[imted purposes of arguing the notion to
stay.

It is clear that, although the court used the four prelimnary
injunction factors as a guide in exercising its discretion, it was
not considering injunctive relief. Rat her, the <court was
exercising the discretion provided to it by Ins. 8§ 2-215(f) by not
staying the Commi ssioner’s order. Such an order is not appeal abl e,
as the Court of Appeals has expl ai ned:

The circuit court's order of March 18,
1996, sinply denying a notion to stay the
adm ni strative decision and order, was in no
sense an "injunction" as contended by the
[ Maryl and] Commission [on Human Rel ations].
It was not a court "order mandating or
prohi biting a specified act,"” and thus did not
anount to an "injunction” as defined by
Maryl and | aw. Al though the March 18th deni a
of the notion for a stay left the earlier
adm ni strative deci sion operative, to the sane
extent as it was operative when rendered by
t he Commi ssion, nothing in the court's order
of March 18th required or prohibited any party
from doing anything. To whatever extent, if
any, imedi ate action was then required, such
requi r ement resulted entirely from the
Conmi ssion's order and not the court's order.
No party could have been held in contenpt for
violating the March 18th court order.

Moreover, we have held "that a trial
court's decision on a notion for a . . . stay
is ordinarily not appeal able" as a grant or
denial of an injunction, County Comm'rs v.
Schrodel, 320 M. 202, 213, 577 A 2d 39, 45
(1990). See, e.g., Highfield Water Co. V.
Wash. Co. San., 295 Ml. 410, 416-417, 456 A 2d
371, 374 (1983) (stay or refusal to stay
proceedi ngs in the sanme matter ordinarily does
not constitute the grant or denial of an
i njunction), and cases there cited; Wwaters v.
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Smith, 277 M. 189, 195-197, 352 A 2d 793,
796- 798 (1976).

Looc, Inc. v. Kohli, 347 M. 258, 265-66, 701 A 2d 92
(1997) (footnote omtted; enphasis in original).

The July 5th order denying a stay was not an order granting or
denyi ng an injunction, and Berkshire could not have appeal ed that
order pursuant to Md. Code (1974, 1998 Repl. Vol.), 88 12-303(3)(i)
of the Courts and Judicial Proceedings Article.

II. Appeal No. 1935, September Term, 2000

Ber kshire next argues that the Conm ssioner erred in ordering
it to pay restitution. Specifically, Berkshire contends that the
Conmi ssi oner applied the wong standard of reviewin the case. It
al so argues that, in any event, there was sufficient evidence in
the record for the Comm ssioner to adopt the ALJ's determ nati ons,
and that there was insufficient evidence in the record for MAto
be able to carry its burden of proof.

A. Standard of Review Used by Commissioner

Berkshire first argues that the Conm ssioner failed to use the
appropriate standard of review by failing to review the ALJ' s
proposed deci si on using the substantial evidence test, as Berkshire
contends is required by the applicable regulations. Therefore
“[t]he threshold question in this appeal concerns not what standard
of review the courts apply, but, rather, what is the standard of
reviewthat the final agency decision maker in this case nust apply

in reviewwng the internediate decision of +the internediate
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adm ni strative decision of the ALJ.” Kohli v. LOOC, Inc., 103 M.
App. 694, 711, 654 A 2d 922 (1995), reversed in part and remanded
by 347 M. 258, 701 A 2d 92 (1999). At oral argunent, Berkshire
suggested that we did not need to reach this issue. W disagree.
| f the Conm ssioner used the incorrect standard of review, we woul d
be constrained to reverse the case without reaching the nmerits of
Berkshire’s cl ai ns. Thus, we wll address this aspect of
Ber kshire’ s argunent.

“In Maryland, admnistrative agencies are authorized to
fashion their own rules by virtue of express or inplied |egislative
del egations.” Kohli, 103 M. App. at 711 (citing Department of
Natural Resources v. Linchester Sand & Gravel Corp., 274 M. 211,
218, 334 A 2d 514 (1975)). The Commission’s ability to pronul gate
its own procedural rules is derived fromMl. Code (1984, 1995 Repl.
Vol .), 8 10-206(b) of the State Governnent Article ("SG),
Adm ni strative Procedures Act® (“APA’), which states that “[e]ach
agency may adopt regulations to govern procedures under this
subtitle and practice before the agency in contested cases.” In
addi tion, APA 8 10-205(a) allows agencies to delegate hearings in
contested cases to the OAH.

When t he OAH hears a contested case, it is directed by statute
to “prepare proposed findings of fact, conclusions of law, or

orders in accordance with the agency's del egati on under 8§ 10-205."

6SG § 10-101 et seq.
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APA § 10-220(a). The agency then takes action on the proposed
decision within sixty days. APA 8§ 10-220(c)(1). If the OAH
“conduct ed the hearing and the agency's proposed deci sion incl udes
any changes, nodifications, or anendnents to the [ OAH s] proposed
findings, conclusions, or orders, [its order shall] contain an
expl anation of the reasons for each change, nodification, or
amendnment.” APA § 10-220(d) (4).

“When [t he agency] del egates the hearing responsibility to an
ALJ, the ALJ becones an extension of [the agency]. Any
responsibilities not expressly given the ALJ remain with [the
agency] and, unless statutorily proscribed, [the agency] reserves
the right to review any aspect of an ALJ decision.” Bragunier v.
Masonry Contrs. v. Maryland Comm’r of Labor & Indus., 111 M. App.
698, 707, 684 A 2d 6 (1996). M A has enacted regul ati ons all ow ng
t he Conm ssioner to del egate hearings tothe OQAH, as it didinthis
case. COVAR 31.02.02.01(B).

After an ALJ hears a case involving MA the ALJ is to submt
a proposed deci sion to the Comm ssioner containing: “(1) [p]roposed
findings of fact; (2) [p]roposed conclusions of law, and (3) [a]
proposed order.” COVAR § 31.02.02.08(A). The parties may then
file exceptions to the ALJ' s proposed order. COVAR § 31.02.02. 10.

Whet her or not the parties file exceptions, the Conm ssioner
is given the case for a final decision:

A. Issuance. After consideration of the
adm ni strative |aw judge's proposed deci sion,
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and any exceptions filed by the parties, the

Conmi ssioner shall issue a final order or a
remand order

B. Effect of Findings of Fact, Proposed
Concl usions of Law, and Proposed Oder. In
reviewing the admnistrative I|law judge's
proposed deci sion, the Com ssioner is:
(1) Bound by the findings of fact that
are supported by conpetent, mterial, and
substanti al evi dence; and
(2) Not bound by any I|egal analysis,
proposed conclusions of Jlaw, or proposed
or der.
C. Types of Action by the Comm ssioner. The
Comm ssioner may affirm reverse, or nodify
the proposed decision or remand the case to
the Ofice for further proceedings by setting
forth, with particularity, the basis for the
Conmi ssioner's reversal, nodification, or
remand of the proposed deci sion.
COVAR § 31.02.02.12.
Berkshire argues that COVAR 31.02.02.12(B), binding the
Comm ssioner to any factual findings nmade by the ALJ that are
supported by “conpetent, material and substantial evidence,”
requires the Conm ssioner to review the ALJ's findings under the
substanti al evidence test. Berkshire then points out that the
“Conmi ssioner, in his Final Order, expressly ruled that he was not
required to enpl oy the substantial evidence test in review ng the
Reconmended Deci sion of the ALJ.” Berkshire argues that this was

reversible error.
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Comm ssi oner explained why he was not

usi ng

t he

“substantial evidence” test and how he was evaluating the ALJ' s

f act ual

detern nati ons:

Indeed, to wuse the APA *“substantia
evidence test” in the context of the
Comm ssioner’s review of the ALJ s factual
findings would flout the test’s very purpose.
When reviewi ng an agency’s factual findings,
courts defer to “the expertise of those
persons who constitute the admnistrative
agency from which the appeal was taken.”
Travers v. Balt. Police Dept., 115 M. App.
395, 421 (1997). The APA pernmits an agency,
in adjudicating a conplaint, to rely on “its
experi ence, t echni cal conpet ence, and
speci alized know edge in the evaluation of
evi dence.” M. Code Ann., State Gov't § 10-
213(1). Accordi ngly, in applying the
substanti al evidence test, the revi ewi ng court
does not “substitute its expertise for that of
the agency.” State Admin Bd. of Election Laws
v. Billhimer, 314 Md. 46, 58 (1988).

The Conm ssioner then made the follow ng ruling:

COVAR 31.02.02.12B should be construed based
on the “ordinary and common neani ng” neani ng
[sic] of the words “conpetent, material, and
substantial.” See Gordon Family Part. v. Gar
On Jer, 348 Md. 129, 137-38 (1997). For |egal
pur poses, the word “conpetent” neans “legally
fit or qualified.” WEBSTER' S ||  New R VERSI DE
UNi VERSI TY D cTi oNARY, p. 290 (1984) (“WBSTER' s at
__"). The word “material” neans “rel evant,
or of inportance to a case.” WBSTER s at 732.
The word “substantial” means either “of
consi derabl e inportance” or “of considerable
anount, i.e. ample.[”] WaBSTER' s at 1155.
Because accepting the former definition would
i nproperly make t he wor d “material”
sur pl usage, t he | at er definition best
Indicates that the word “substantial” neans
“anple” in this context.
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Accordingly, the Conm ssioner is not
bound by an ALJ’'s factual findings unless the
evi dence supporting those findings is legally
appropriate, relevant and anple. Because the

term“substantial” is meani ngful only when put
into the context of the total quantum of
evi dence  adduced at the hearing, t he
Commi ssioner will not be bound by an ALJ's

factual findings unless it is supported by
substantial evidence inrelationto all of the
evi dence adduced at the hearing. If, then,
there is anple evidence supporting both
parties and the ALJ has properly considered
all of the evidence, the Comm ssioner will be
bound by the ALJ's findings of fact and w ||
not reweigh the facts to cone to a different
conclusion. As well, so long as “credibility”
IS synonynous with w tness demeanor, and the
oral testinmony of wtnesses is conflicting
about a fact to be found, the Commi ssioner
will give special deference to the ALJ's
finding about a witness's credibility. See
Dept. of Health and Mental Hyg. v. Shrieves,
100 M. App. 283, 298-302 (1994). The
Commi ssioner wll not give such specia

def erence, however, when an ALJ mi sl abels as a
“finding of fact” a legal conclusion or a
finding based on the application of law to
fact — especially where that I|aw involves
i nsur ance. Al so, the Comm ssioner will not
gi ve such speci al deference when an ALJ, under
t he appear ance of eval uati ng Wi t ness
“credibility,” is sinply concluding that one
party nmade the nore persuasive argunent. Id.
Finally, when required to fairly eval uate al

of the evidence, the Conmm ssioner may always
find material and rel evant facts additional to
those found by the ALJ, if those facts are
essentially uncontroverted and, thus, do not
expressly conflict wth the ALJ's other
factual findings. This is because, if the
ALJ's | egal analysis was faulty, then the ALJ
woul d not have known that these additional
facts were material. [Enphasis in original.]

which it reviews an ALJ's proposed decision, it

This Court has found that if an agency establishes a standard

nmust apply
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that standard. Kohli, 103 Md. App. at 711-13. Kohli involved a
decision of the Maryland Comm ssion on Human Relations (“MCHR')
reversing an ALJ’'s decision. The MCHR regulation in force at the
time provided that “the Appeal Board may affirm reverse, or nodify
the admnistrative law judge’ s decision in accordance with the
standards as set forth in” APA § 10-222(q). COVAR 8§
14.03.01. 019(F) (1) (1994). The pertinent statutory provision reads
as foll ows:

(h) Decision. -- In a proceeding under this
section, the court may:

(1) remand the case for further
pr oceedi ngs;

(2) affirmthe final decision; or
(3) reverse or nodify the decision if any
substantial right of the petitioner may have
been prejudi ced because a finding, concl usion,
or deci sion:
(1) is unconstitutional;

(i1) exceeds the statutory authority
or jurisdiction of the final decision naker;

(tit) results from an unlawf ul
pr ocedur e;

(tv) is affected by any other error
of |aw

(v) is wunsupported by conpetent,
mat eri al , and substantial evidence in |ight of
the entire record as submtted; or

(vi) is arbitrary or capricious.
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is the

substanti al evidence test. The Court of Appeals has clarified the

t est

in a recent case:

"A court's role in reviewing an
adm ni strative agency adjudi catory decisionis
narrow, it '"islimted to determining if there
is substantial evidence in the record as a
whole to support the agency's findings and
concl usi ons, and to determne if t he
adm nistrative decision is premsed upon an
erroneous concl usion of law.'

In applying the substantial evidence
test, a reviewing court decides '"'whether a
reasoni ng m nd reasonably could have reached
the factual conclusion the agency reached.'"
A reviewi ng court should defer to the agency's
fact-finding and drawi ng of inferences if they
are supported by the record. A review ng
court '"nust review the agency's decision in
the light nost favorable to it; . . . the
agency's decision is prim facie correct and
presuned valid, and . . . it is the agency's
province to resolve conflicting evidence" and
to draw i nferences fromthat evidence.'

Despite sonme unfortunate |anguage that
has crept into a few of our opinions, a
‘court's t ask on review is not to
"'"substitute its judgnent for the expertise
of t hose per sons who constitute t he
adm ni strative agency,"'" Even with regard to
some legal issues, a degree of deference
should often be accorded the position of the
adm ni strative agency. Thus, an adm nistrative
agency's interpretation and application of the
statute which the agency admnisters should
ordinarily be given considerable weight by
reviewi ng courts. Furthernore, the expertise
of the agency in its own field should be
respect ed.

Marzullo v. Kahl, 366 Mi. 158, 171-72, 783 A 2d 169 (2001) (citing

APA 8 10-222) (other citations omtted). See also Ward v.

Dep’t
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Pub. Safety & Correctional Servs., 339 M. 343, 347, 663 A 2d 66
(1995); Maryland Racing Comm’n v. Belotti, 130 Md. App. 23, 36-37,
744 A.2d 558 (1999).

This Court held that because “the Comm ssion has elected to
bind its Appeal Board, in cases invol ving discrimnatory enpl oynent
practices, to those sane standards [as used by the courts] in
reviewing the ALJ's decision in the instant case,” it was required
to use those standards in review ng the ALJ' s deci sion. Kohli, 103
M. App. at 713. This suggests that, if it w shes, an agency nmay
provide a different standard of review of the ALJ' s decision than
the test set out in § 10-222(h). The provisions of § 10-222(h) are
clearly limted to judicial reviewby circuit courts, and, because
the General Assenbly did not require the individual agencies to use
this standard, we assune it intended to allow admnistrative
agencies to establish their own internal standards of review.

W have conducted a review of all of the titles of COVAR to
determ ne the standards of reviewof ALJ decisions currently in use
by the various agencies. A nunber of agencies have no stated
standard of review the Attorney General’s Ofice, the Conptroller,
t he Departnment of Housi ng and Conmuni ty Devel oprent, t he Depart nent
of Human Resources, the Departnent of Natural Resources, the
Department of Licensing and Regulation, the Departnent of
Transportation, the Hi gher Education Comm ssion, the Human

Rel ati ons Comnmi ssi on, State Procurenent, the Departnent of Business
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and Econom c Devel opnent, Maryland Institute for Energency Medi cal
Services, and the Departnment of Aging. Three agencies have
specifically bound thensel ves to the substantial evidence test set
forth in APA 8 10-222 with respect to their review of factual
findings: the Retirenment and Pension System the Departnent of
Public Wrks, and the State Treasurer’s Ofi ce.

In addition to the Maryland Insurance Adm nistration, the
Depart nent of Health and Mental Hygi ene (“DHVH), the Departnent of
Juveni | e Justice, and the Departnent of the Environnment all provide
for different standards of review for review ng ALJ deci si ons.

The DHWVH regul ati on provi des:

A. The Secretary is not bound by the
hearing examner's recomendation even in
t hose cases where no exceptions are filed.
B. If no exceptions have been filed and,
after reviewing a proposed decision by a
heari ng exam ner, the Secretary concl udes t hat
the Secretary is wunable to approve that
decision as witten, the Secretary shal
notify all parties and invite argunment from
the affected parties on the issues the
Secretary is reconsidering.
COVAR § 10. 01. 03. 34.
The Departnent of Juvenile Justice has pronulgated a very
simlarly worded regul ation:
A. The Secretary is not bound by an
adm ni strative | awjudge' s reconmendati on even
i n cases where exceptions are not filed.
B. If exceptions have not been filed and,

after reviewing a proposed decision by an
adm nistrative |law judge, the Secretary
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concludes that the Secretary is unable to
approve that decision as witten, t he
Secretary shall notify all parties and invite
argunments from the affected parties on the
I ssues the Secretary is reconsidering.

COVAR § 16.01. 01. 29.

The Departnent of the Environnent has also promulgated
regulations allowing the final decision nmaker wide latitude in
deci ding whether to accept the hearing examner’s findings and
recommendat i ons:

A. The final decision maker is not bound
by the hearing exam ner's proposed decision
even in those cases when exceptions are not
filed.

B. If exceptions have not been filed and,
after reviewng a proposed decision by a
hearing examner, the final decision nmaker

concl udes that he or she is unable to approve
that decision as witten, the final decision

maker shall notify all parties and invite
argumrent from the affected parties on the
I ssues t he final deci si on maker IS

reconsi deri ng.
COVAR § 26.01. 02. 34.

D fferent agenci es have therefore nade different decisions on
how nmuch deference to provide to ALJ proposed opinions. W wll
uphol d an agency’s decision so long as it has properly applied its
own standard of review In this case, therefore, we uphold the
Commi ssioner’s decision as to how he would review the ALJ's

proposed deci sion.’

7 We note that the Commissioner’s explanation of the standard of review is similar to the
(continued...)
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We now turn to our own review of the Conmm ssioner’s deci sion,
which we, of course, review pursuant to § 10-222(h) and the
standards set forth therein. Qur discussion wll, however,
necessarily contain an evaluation of whether he conducted his

review in conformance with COVAR § 31. 02.02. 12.

B. Was the Commissioner’s Decision Supported by
Substantial Evidence?

As i ndi cat ed supra, we revi ewthe Comm ssi oner’s deci sion, not
t he deci sion of the ALJ.

Odinarily, a final order of the Comm ssioner
must be upheld on judicial review if it is
l egally correct and reasonably supported by
the evidentiary record. This standard of
review is both narrow and expansive. It is
narrow to the extent that reviewing courts

out of deference to agency expertise, are
required to affirm an agency's findings of
fact, as well as its application of law to
those facts, if reasonably supported by the
adm ni strative record, viewed as a whole. The
standard is equally broad to the extent that
reviewing courts are under no constraint to
affi rman agency deci si on prem sed sol el y upon
an erroneous conclusion of |aw.

Ins. Comm’r v. Engelman, 345 M. 402, 411, 692 A 2d 474 (1997)
(citations omtted).

"The court's task on review is not to
""substitute its judgnment for the expertise of

’(...continued)
substantial evidence test as set forth above. The Commissioner suggested he would be reviewing
the facts through the lens of an insurance expert, which would actually make the standard of
review somewhat stricter, since Marzullo requires review from the point of view of the
“reasonable person.” In addition, the Commissioner explicitly stated that he would be reviewing
the ALJ’s findings in the context of the entire record.
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t hose per sons who constitute t he
adm ni strative agency[.]"' Areview ng 'Court
may not uphold the agency order unless it is
sust ai nabl e on the agency's findings and for
the reasons stated by the agency.' A court's
role is limted to determining if there is
substantial evidence in the record as a whol e
to support the agency's findings and
concl usi ons, and to determne if t he
adm nistrative decision is prem sed upon an
erroneous concl usion of law "

United Parcel Serv., Inc. v. People's Counsel for Baltimore County,
336 Md. 569, 576-77, 650 A 2d 226, 230 (1994) (citations omtted).

Prior to engaging in a discussion of specific points Berkshire
has raised in its argunent, we find it wuseful to review the
accusati on agai nst Berkshire, the avail able renedy, and the renedy
now sought. M A has contended that Berkshire violated Ins. 8§ 27-
303(2):

It is an unfair claimsettlenment practice

and a violation of this subtitle for an
i nsurer or nonprofit health service plan to:

* k% %

(2) refuse to pay a claimfor an arbitrary or
capricious reason based on all available
i nformation;

If an insurer is found to have engaged in unfair claim
settlenment practices, it is subject to the follow ng penalties:

(a) For violation of 8§ 27-303. -- The
Commi ssi oner may inpose a penalty not
exceedi ng $2,500 for each violation of 8§ 27-
303 of this subtitle or a regulation adopted
under 88 27-303 of this subtitle.

* k%
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(c) Restitution. --

(1) On finding a violation of this
subtitle, the Comm ssioner my require an
insurer or nonprofit health service plan to
make restitution to each claimant who has
suf fered actual econom c danage because of the
vi ol ati on.

(2) Restitution may not exceed the anmpount
of actual econom c damage sustained, subject
to the limts of any applicable policy.

Ins. § 27-305.

Ber kshi re makes nuner ous charges that t he Conm ssi oner adopt ed
erroneous facts and points to a variety of places in his Oder. On
a fundanental |evel, however, the major difference between the
ALJ’ s proposed opi nion and the Comm ssioner’s Order is that the ALJ
found that Berkshire did not arbitrarily and capriciously refuseto
pay M. Rosenstein’s claimfor disability for the period March 1997
t hrough Cctober 1997. At oral argunent, Berkshire asked that we
reverse the Comm ssioner with instructions to adopt the ALJ' s
proposed deci si on. Because the proposed decision and the O der
differed in the manner referenced above, we w | address each

difference in turn.

1. The NMarch 1997 through October 1997 Peri od

The nost significant difference between the ALJ' s proposed
decision and the Conmssioner’s Oder was the findings and
concl usi ons concerning the period from March 1997 through Cctober
1997. The ALJ found that the “application filed by [M.

Rosenstein] for that period requested residual (partial) disability
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benefits, not total disability benefits.” In April and May of
1997, the ALJ noted, M. Rosenstein advi sed Berkshire that he still
took “small and nediunf cases. In addition, the ALJ found the
medi cal evidence available to Berkshire at this time to contain
“unclear information” and to “conflict with [M. Rosenstein’s]
request for partial disability benefits.” Consequently, the ALJ
found that Berkshire's denial of M. Rosenstein’s claimfor this
period of tinme was not arbitrary and capri cious.

The ALJ did find Berkshire's decision to term nate revi ew of
M. Rosenstein’s claimfor the period Novenber 1997 through July
1998 to have been arbitrary and capricious. The ALJ based this
conclusion on the following factual finding: “On March 20, 1997,
[ M. Rosenstein] filed a claim with [Berkshire] for partial
di sability benefits. He reported on the claimform that he had
been partially disabled since the mddle of 1996.”

The Comm ssioner rejected this finding of fact, and pointed
out errors in law nmade by the ALJ. Berkshire argues that the
Commi ssioner inproperly created a new rule in this case, which
resulted in an ex post facto | aw.

a. Factual Finding

Fi ndi ng of Fact No. 11 reads as follows: “On March 20, 1997,
[ M. Rosenstein] filed a claim with [Berkshire] for partial

di sability benefits. He reported on the claim form that he had
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Comm ssi oner expl ai ned his reason for rejecting this finding:
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partially disabled since the mddle of 1996.”

| find that the ALJ erred in concl uding
that M. Rosenstein filed an application for
“partial disability benefits” and thus reject
Fi nding of Fact No. 11. |Instead, |I find that
M. Rosenstein’s March 20, 1997 D sability
Claimant’s St at enent (the “March 20
Statement”) contained clainms for both total
disability and residual disability benefits.
As did the ALJ, | based ny finding on the
contents of docunents filed by (or on behalf
of) M. Rosenstein with Berkshire rather than
relying upon testinony at the hearing which
sought, I n hi ndsi ght , to defi ne M.
Rosenstein’s intentions. In its Response,
Ber kshire concurs with this approach.

| base ny conclusion on three factors.
First, | find as a matter of law that the
March 20 Statenment formitself is so anbi guous
as to be neaningless and unlawful |y deceptive
inthis particular context. The formrequests
from the insured information about “partial

disability,” a term neither defined nor
apparently used anywhere in the policies at
i ssue. In other words, despite being asked by
Berkshire to state whether he was “partially
di sabled,” M. Rosenstein was not provided
coverage by Berkshire for “partial disability”
under any of t he t hree pol i ci es.
Consequent |y, Berkshire woul d not provide any
benefits to M. Rosenstein for bei ng

“partially” disabl ed. Additionally, and as
shal|l be discussed later, “total” rather than

“partial” disability is required even to
obtain benefits for “residual disability.
Al'so, | note that Berkshire, in its July 14,

1997 witten response to M. Rosenstein for a
determ nation, uses only the term “residual
di sability” but appropriately does not nention
“partial disability.”

Second, the ALJ inproperly did not
consider the entire docunent. It is true that
the March 20 Statenent contains a box filled

The
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in by M. Rosenstein which, under the heading
“Period of Disability,” states, in pre-printed
matter, that “I was totally disabled...Fronf
and that M. Rosenstein filled in the dates
“Md-1996 to Present.” It is also true that
M. Rosenstein did not check the box that
stated “I was totally disabled... Fron{.]”

In that same “Period O Disability” box,
however, M. Rosenstein typed in “None” in

response to the pre-printed question, “If you
have not returned in any capacity to the
business listed in Section 1, list here the

nane and address of any other business where
you have perfornmed any duties.[”] In a word,
M. Rosenstein had stated that he was
“totally” rather than “partially” disabled.
Additionally, M. Rosenstein had |isted all
three Policy nunbers at the top of the March
20 Statenent. If M. Rosenstein had intended
to file a claimonly for residual disability
benefits, he would have only referenced the
policy nunber for the 1980 Policy.

Third and finally, this finding can only
be based on substantial evidence when it is
considered along wth the “Attendi ng
Physi ci an Statenent” prepared by Dr. Di ener on
the sane date as the March 20 Application and
received by Berkshire within a few days
t hereafter. As the ALJ found, “Dr. Diener
reported that M. Rosenstein has been
partially and totally disabled since Decenber
1996.” Accordingly, and at a mni num when it
received the March 20 Statenent and Dr.
Di ener 's March 20, 1997 *“Attendi ng Physician
Statenent,” Berkshire was on notice that M.
Bosenstein had filed a claim for benefits
based on “total disability” under all three
(3) Policies.

" I'nfact, it appears that Berkshire explains the term

“partial disability” only in the “Attendi ng Physician’'s

Statement,” which reads: [“]Patient was partially
di sabl ed (able to perform any part of his or her job) .

. From____ Through ____." This Attending Physician’s
Statement, however, is not provided when the policy is

i ssued.
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[ Enphasis in original; citations to the record
omtted.]

The Comm ssioner specifically declined to rely on testinony
gi ven at the hearing because the testinony attenpted “in hi ndsi ght,
to define M. Rosenstein’s intentions,” which elimnated the need
for the credibility assessnents the ALJ seened to have engaged in
wWth respect to M. Rosenstein’s conversations wth various
Berkshire representati ves. Rather, the Comm ssioner | ooked only to
the claim fornms filed on March 20, 1997. As the Conm ssioner
pointed out, the claimformlisted all three policies. Al though
none of these policies covered partial disability, Berkshire sent
forms covering both total and partial disability wthout,
apparently, sending a cover |letter explaining policy coverage.

It is true that M. Rosenstein filled the form out claimng
“partial disability,” but, at the sane tine, he indicated that he
had not returned to work since md 1996. Mor eover, Dr. Diener
indicated on the Attending Physician’s Statenent that M.
Rosenstein was “totally and partially disabled” beginning on March
20, 1997, when he filled in the claimform

In addition to the foregoing factors noted by the
Comm ssioner, the ALJ stated that M. Rosenstein filed an
application for “residual (partial) disability paynments.” Equating
“partial” disability payments with “residual” disability paynents
was, inlight of the policies, incorrect. Pursuant to the ternms of

the 1980 Policy, the only policy covering residual disability,
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residual disability paynents are nmade after a period of total
disability, again defined as a failure to engage in one's own
occupation, has ended. O course, M. Rosenstein filed a claim
under all three policies, none of which provides coverage for
“partial disability.”

W concl ude that the Conm ssioner applied the proper standard
of review in this instance. He provided anple reasons why the
ALJ' s findings of fact were unsupported by “legally appropriate,
rel evant, and anple” evidence. In conducting our own review
pursuant to the substantial evidence test, we believe that a
reasonabl e person could, after reviewing the record, easily agree
with the Comm ssioner that M. Rosenstein had filed an application
for “total disability.”

b. Conclusion of Law

The next problemthe Comm ssioner found, which flows fromthe
ALJ’s conclusion that M. Rosenstein filed a claim for partial
disability that was then pending from March 1997, through Cctober
1997 was that it msconstrued the |aw Specifically, the
Conmi ssi oner found that the ALJ failed to consider the follow ng
factors in determ ning whether Berkshire acted arbitrarily and
capriciously: (1) [liberal construction of whether an insured is
di sabl ed under the “own occupation” policies at issue in this case,
(2) the requirenment that Berkshire act in good faith, and (3) the

estoppel created by Berkshire's paynment of residual disability
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benefits under the 1980 Policy despite the | anguage in the policy
that required total disability prior to a finding of residua
disability. W discuss each of these in turn.

i. Disability and "“Own Occupation” Policies

Wth respect to the first of the ALJ's errors, the

Conmi ssi oner st at ed:

I n Maryl and, whether an insured is disabled is

construed liberally. To qualify for benefits

under “own occupation” disability insurance

policies, such as those at issue here, the

insured’'s disability “need only be such as to

render him unable to perform the substanti al
and material acts of his own occupation in the

usual or customary way.” Mass. Cas. Ins. Co.
v. Rief, 227 M. 324, 328[, 176 A 2d 777]
(1962) .

All three of M. Rosenstein’s policies contain the |anguage
i ndicative of “own occupation” disability insurance policies. See
Rief, 227 Md. at 326 (“total disability” defined as "inability to
engage in any part of the duties of the Insured s regular
occupation”). See also Radkowsky v. Provident Life & Accident Ins.
Co., 196 Ariz. 110, 112, 993 P.2d 1074 (1999) (where the insured s
policies provided that “the insured be unable to perform the
substantial and nmaterial duties of his ‘Regular Occupation’ or
“your occupation[,]’” which is defined as “‘your occupation at the
time Total Disability begins’” or “‘the occupation ... in which you
are regularly engaged at the tinme you becone disabled.’");
Berkshire Life Co. v. Adelberg, 698 So.2d 828, 829-30 (Fla. 1997)

(where policy stated that “[t]otal disability neans your inability
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to engage in your occupation,” but did not define “your
occupation,” the |language was held to have “the neaning that an
aver age buyer of an insurance policy would give to the term?”)
As t he Conm ssioner stated, for an insured to col |l ect under an
“own occupation” policy, his disability “need only be such as to
render himunable to performthe substantial and material acts of
his own occupation in the usual or customary way.” Rief, 227 M.
at 328. This is a nore narrow standard than disability to engage
In “any occupation.” As we are required to do, we defer to the
Comm ssioner’s expertise and the inportance of these issues in
det ermi ni ng whet her an i nsurance conpany has acted arbitrarily and
capriciously. Consequently, we affirm his decision that the ALJ
erred in not taking the nore narrow standard into consideration
when assessing whet her Berkshire acted arbitrarily and
capriciously.
ii. Good Faith
The Comm ssioner had the followng to say concerning the
requi renent of insurance conpanies to act in good faith while
review ng cl ai ns:
Also, as with all types of contracts,
under Maryland law, a condition inplied by
i nsurance contracts is that an insurer nust
“act in good faith when investigating ... or
settling clains.” Port East Transfer, Inc. v.
Liberty Mutual Ins. Co., 330 M. 376, 382
(1993). As well, good faith “requires of an
i nsurance conpany frank and open dealings with

the assured[.]” President & Dir's, of the
Firemen's Ins. Co. v. Floss, 47 M. 403, 10 A
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139, 143 (1887); Empire State Ins. Co. V.
Guerriero, 193 Mi. 506, 519 (1949). Because it
Is “difficult to state precisely how an
i nsurer rmnust wei gh each piece of information
concerning how an accident occurred,” the
Comm ssioner has not established mninmm
requi renents for a “good faith”
i nvestigation.” Gabler, supra. Nonethel ess,
pursuant to 827-303(2), the Comm ssioner has
held as a matter of law that, in its
i nvestigation, “an insurer may not arbitrarily
or capriciously discard or ignore particular
“information” favorable to the 1insured when
making a claim determination.” Gabler, supra,
(italics in original).

In the instant case, I  find that
Berkshire arbitrarily and capriciously refused
to pay M. Rosenstein’'s claim for total
disability because Berkshire had no | awful

principle upon whi ch to base its
determ nation. Additionally, Berkshire either
unlawful ly ignored “all” of the evidence or

unlawful ly failed to obtain nmaterial evidence
as a consequence of Berkshire's failure to
i nvestigate M. Rosenstein’'s claim in good
faith.

It is agreed that, in February 1997, M.
Rosenstein requested, and Berkshire tinely
provided, clainms forns for the three Policies
at issue. Berkshire instructed M. Rosenstein
to wait wuntil after his disability had
ext ended beyond the two nonth waiting period
before having his physician conplete the
“Attendi ng Physician’'s Statenent.” Since M.
Rosenstein’'s | ast working day was January 10,
he did not file his claim until March 20,
1997, a few nore days than was required by the
wai ting period.

Since that date, Berkshire was on notice
to investigate in good faith the nature of M.
Rosenstein’s claimand to respond “frankly and
openly” to M. Rosenst ei n. Both M.
Rosenstein's March 20 Statenent and the
“Attendi ng Physician’'s Statenent” referenced
“total” as well as “partial” disability. In
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fact, Dr. Diener’'s March 20, 1997 Statenent
stated that M. Rosenstein was “continuously
totally disabled (unable to work)” from*®“12/96
through on going.” Especially because
Ber kshire contended at the hearing that no one
can be “totally disabled” and “partially
di sabled” at the sane time, Berkshire could
not have properly handled this claimif it did
not acknow edge, and then investigate, the
exact nat ur e and par anet er s of M.
Rosenstein’s claim

consi der whether Berkshire acted in good faith.

iii. Payment of Residual Disability

we defer to the Commi ssioner’s expertise in this area,

to

Finally, the Comm ssioner noted that, by paying M. Rosenstein

under

qual i fication,

was or

had been totally disabl ed:

I ndeed, Berkshire is estopped from
denying that it considered M. Rosenstein as
suffering froma “total disability.” On behal f
of Ber kshi re, M . Yeager testified
unequi vocally that, as of July 14, 1997,
Berkshire paid “residual disability benefits”
to M. Rosenstein with coverage conmrencing
February 15, 1997. Under the ternms of the
1980 Policy, Berkshire agreed to pay a
residual nonthly indemity if “all of these
[eight] <conditions are net: (1) you [the
insured] enter a period of such disability
right after the end of a period of total
disability, (2) the residual and the total
disability both resulted from the same cause
or a related cause; [and] (3) the total
disability was cont i nuous for t he
qualification period.”

the residual disability clause of the 1980 Policy w thout

Berkshire effectively admtted that M. Rosenstein
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Berkshire's testinony to the contrary
makes no sense and, t hus, | acks any
credibility. M. Yeager testified that “it
was Berkshire Life’'s position that M.
Rosenstein was never totally disabled [and]
that he never established |loss of incone.”
Yet, Berkshire found M. Rosenstein eligible
for “$3,000" of residual disability benefits
because Berkshire “liberally interpreted the
[residual disability] rider in order to
maximize any benefit that we could nake
avai lable to M. Rosenstein.” Al t hough M.
Yeager denied that this was a “favor,” he
agreed that it was done “as an exception in
order to try to be responsive to M.
Rosenstein.” Because the policy |anguage
makes no provision for such an “exception,” to
find that Berkshire paid benefits to M.
Rosenstein w thout his having been totally
di sabl ed would be tantamount to finding that
Berkshire violated its fiduciary duties toits
st ockhol ders by paying clains that need not be
pai d.

| also note that, although the MA wll
usual ly abstain froma dispute arising out of
conflicting conclusions fromlicensed nedica
providers as to whether a conplainant is

disabled, in this case, all three nedica
provi ders who provided reports agreed that M.
Rosenstein is totally disabled. In other

words, there is no nedical provider —and has
never been any medical provider to date —who
has formally concluded that M. Rosenstein is
not “totally disabled.” G ven the evidence
before Berkshire and given the Policies’
| anguage, the only logical and sound fi nding
is that Berkshire concluded that M.
Rosenstein was “totally disabled” as the term
was neant within the Policy.

Thus, because Berkshire did find M.
Rosenstein to be totally disabled (as |east
from February 15, 1997), the renmining
question is, by July 1997, whether Berkshire
had a lawful basis for concluding that M.
Rosenst ei n, al t hough previously totally
di sabl ed, had i nproved by April 1997 such t hat
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he could resune sone but not all of his “own”
wor k.

| conclude that Berkshire had no proper
basis for concluding that M. Rosenstein had a
residual capacity to work at his “own”

occupati on. First and forenobst, under the
terms of the 1980 Policy, by paynent of
resi dual disability benefits to M.

Rosenst ein, Berkshire had concluded that M.

Rosenstein’'s “total disability was continuous

for the qualification period” for residual

disability. Thus, al though Berkshire itself

had concluded that M. Rosenstein could not

work at all from February 15, 1997 through
April 15, 1997, Berkshire has adduced no
evi dence to show why M. Rosenstein coul d work
part-tinme at his “own occupation” thereafter.

In other words, there is no nedical or

rehabilitative evidence of residual (rather

than total) disability limtations placed upon
M. Rosenstein. 1In fact, as noted above, the
nmedi cal reports submtted during this period —
and all of the nedical reports submtted
thereafter in M. Rosenstein’s “supplenental”

claim — concluded that M. Rosenstein was

totally disabled and “unable to work.” As

wel |, there is no evidence that Berkshire ever

analyzed, in any objective or understandable
manner, the tax returns and other financial

data provided by M. Rosenstein on two
occasions during April 1997.

In short, Berkshire has provided only two
reasons for treating M. Rosenstein’s clai mas
one  of “residual” rather than *“total”
disability. The first reason is that Berkshire
allegedly relied on its interpretation of the
March 20 Statenent that M. Rosenstein’s claim
was only for “partial” disability. Based on
the anended findings of fact and the
expl anation therefor provided earlier in this
Order, | have concluded that Berkshire had no
proper or |lawful basis for its interpretation.

Berkshire’'s only other reason for paying
M. Rosenstein “residual” rather than “total”
disability benefits is coments purportedly
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made to Berkshire by M. Rosenstein. For the
reasons stated below, | find that this reason
was al so arbitrary and caprici ous.

There are, essentially, two dates at
which these statenents were nade. In one
instance, on April 3, 1997, M. Rosenstein’s
statenents were noted in a Berkshire clains
| og, nenorializing a tel ephone conversation
The contents of that clains log note were
summari zed by the ALJ in Finding of Fact No.
13. For the reasons noted earlier, | have
accepted as a fact what is noted by the ALJ.
| believe, however, that it is inportant to
| ook at exactly what Berkshire nenorialized.

Even in these notes, Berkshire was
clearly put on notice that M. Rosenstein’'s
busi ness had “gone down” (at |east partly) due
to “his condition.” Berkshire was also
expressly informed that, as of April 1997, M.
Rosenstein had not worked at all for al npst

the past three nonths. 1In this context, then,
it would be unclear whether M. Rosenstein
meant that he either would take “small” and

“medi uni size cases — if he could —or if he
coul d take such cases and was in fact actively
seeking work. Support for the forner
construction is provided by M. Rosenstein’'s
testinmony that he was brought up on the
adm rabl e basis that “you worked.., as |long as
you could stand up and breathe.” In simlar
circunstances involving disability clains
i nvestigations, other courts have noted that
is inmproper for an insurer to rely “on a
casual statenent [by the insured] that he was
only partially disabled wthout maki ng
appropriate inquiries to determne his real
condition.” TIngalls v. Paul Revere Life Ins.
Group, 561 N.W2d 273, 283-84 (N.D. Sup. C.
1997); see also Brown v. Continental Casualty
Co., 498 P.2d 26, 33 (Kan. Sup. C. 1972)
(where the court held that the “circunstances
made known to [the insurer] by Dr. Kaufman's
report were of thenselves such as to require
nore than a sinple arnchair perusal of the
report; we believe they required a good-faith
effort to secure addi ti onal medi cal
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i nformation - rat her t han passi ve
I naction.”)

The other statenment as to residual
capacity to work purportedly occurred during
the neeting of My 14, 1997 between Bruce

Hodsol |, Berkshire’'s then Vice-President for
Cl ai ns Managenent and M. Rosenstein at his
hone. See Amended Finding of Fact No. 14.

From M. Hodsoll’'s own Menorandum to this
file, however, it is clear that M. Rosenstein

made a demand for paynent for “total
di sability” benefits under all three policies.
As well, and although M. Hodsoll believed

that M. Rosenstein would be unable to prove a
| oss of incone directly related to his all eged
disability, M. Hodsoll expressly noted that
it was M. Rosenstein’s position “that his
lack of business was due to his disability.”
Wiile M. Hodsoll stated that he believed that
Berkshire had no liability for either “total”
or “residual” liability benefits, and that
Berkshire's liability “Wuld be linmted to the
terms of the contract to [only $3,000],” M.
Hodsol | nevert hel ess nade a $36, 000 settl enent
offer to M. Rosenstein for the surrender of
all three (3) Policies. Interestingly, this
$36,000 figure represents one year of the
cunul ative “total disability” benefits for all
three (3) policies and far exceeds Berkshire’'s

potential liability under the single 1980
Policy which provided residual disability
cover age. Mor eover , when M. Rosenst ei n

rejected this offer, M. Hodsoll agreed to see
if there “was any way in which [Berkshire]
m ght increase its offer.”

We note that the Conm ssioner appears to base this opinion, in
part, on credibility by stating: “Berkshire’'s testinony to the
contrary makes no sense and, thus, lacks any credibility.” The
Comm ssi oner specifically stated that “so long as ' credibility’ IS

synonynous Wwth wtness demeanor, and the oral testinony of

Wi tnesses is conflicting about a fact to be found, the Comm ssi oner
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wi |l give special deference to the ALJ' s finding about a wtness’s
credibility.” (Enmphasis in original.) The witnesses did not
conflict on this point, and, indeed, the ALJ nade no credibility
findings at all concerning Berkshire's witnesses. The problemthe
Comm ssioner had with the ALJ's findings and concl usi ons was the
ALJ's failure to address the di chotony between the | anguage of the
policies and Berkshire's actions, i.e., the issue of estoppel.
The Conmi ssioner cited case |lawin support of the proposition
that Berkshire was obligated to inquire into the exact nature of
M. Rosenstein’s disability claim Again, as we have stated above,
we defer to the Commssioner’s expertise and affirm the
Commi ssioner’s decision in this regard.

c. Ex Post Facto Imposition of Duty Not Imposed by
Existing Rules, Requlations, or Law

Berkshire next contends that “the Final Oder re-casts
Berkshire Life’'s conduct as a violation of a duty inposed by |law.”
Berkshire cites the Comm ssioner’s remarks that Berkshire did not
conduct an i ndependent nedical review of M. Rosenstein’s case as
well as the follow ng sentence fromthe O der:

There is also an additional basis for
concluding that it was inproper for Berkshire
to rely on these statenments nmade by M.
Rosenst ei n. Because different claims may
present different circumstances, we hesitate
to prescribe in detail the components for all
requisite claim investigation undertaken in
good faith. I will hold here, however, that
when the primary basis of an insurer’'s denial
in a first-party claim is based on the alleged
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statements of an insured made to his or her
insurer, then the insurer cannot in good faith
rely on those statements until and unless they
have been communicated 1in writing to the
insured for verification or emendation. To
illustrate, M. Rosenstein’'s statements here
were, by Berkshire's own adm ssion, nmaterial
toits decisionto treat this claimas one for
residual disability rather than for total
disability. Yet, not until July 14, 1997 --
and only after M. Rosenstein had witten a
conplaint letter to Berkshire’'s President and,
as well, only after the M A had requested from
Berkshire “a full report on this matter” —did
Berkshire put in witing its position to M.
Rosenstein. Pronptly upon being notified, M.
Rosenst ei n di sagr eed W th Berkshire's
interpretation of his remarks and M.
Rosenst ei n has consi stently nai ntai ned that he
was and remai ns unable to work even “small and
medi un? si ze, |ocal cases.

[Italics in ori ginal; ot her enphasi s
suppli ed. ]

As Berkshire points out, there are no provisions in the
I nsurance Code, the case law, or the regulations that require
insurers to obtain nedical opinions or forbids them from basing
decisions on interviews with the insured prior to granting or
denying an insured’s claim for disability. At first blush, the
Comm ssioner’s statenment appears to require Berkshire to adhere to
a standard of behavi or not required by | aw and whi ch coul d not have
been foreseen. Further review of the Conm ssioner’s decision,
however, denonstrates that the Comm ssioner did not “pronul gate” a
new rule but instead based his conclusion on the facts of this
particul ar case only. He did so because of Berkshire’ s own actions

in investigating this claim including the confusion generated by
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the claimform and questions raised as to whether Berkshire was
reviewing the claimin good faith. 1In short, the Comm ssioner held
that, under the circunstances of this particular case and with al
the information that it had, Berkshire's reliance solely on an
interview with M. Rosenstein in denying his disability claim
pursuant to an “own occupation” policy was arbitrary and
capri ci ous.

The Conmm ssioner essentially found that Berkshire acted
arbitrarily and capriciously in relying only on M. Hodsoll’s
interview with M. Rosenstein in denying the claim Thi s case
i nvol ves a judgnment on the ability of the insured to engage in his
own occupation, which is, as the record denonstrated, dependent on
cognitive functioning on a high level. Such disability clains are
doubtless quite difficult to assess, and we sinply remark that
Berkshire, confronted with the nedical reports submtted by M.
Rosenst ei n’ s physi ci ans, probably coul d have saved itself and t hose
I nvol ved much ti me and expense by obtai ni ng an i ndependent nedi cal
review of M. Rosenstein’s case.

Even in the absence of an independent nedical review,
Ber kshire has not disputed the reports of M. Rosenstein s nedi cal
doctors, either at the adm nistrative hearing or on appeal, except
to allege their inadequacy to prove disability. Mor eover ,
Berkshire did little during the claim evaluation process to

guestion the nedical bases for M. Rosenstein’s claim |nstead
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Berkshire clains that M. Rosenstein’s abilities speak for
t hensel ves and that he does not appear to be inpaired in any way.
Berkshire focuses in particular on M. Rosenstein s testinony on
t he day of the hearing.

M. Rosenstein’s performance on one day, or even two days, if
we take his conversation wwth M. Hodsoll into account, is hardly
sufficient for anyone to definitively conclude that he is not
di sabl ed, particularly with respect to his “own occupation.” The
record is replete with letters from M. Rosenstein’s doctors that
he is and has been totally disabled. In addition, our review of
the record of the hearing uncovered occasi ons where M. Rosenstein
was repetitive or appeared to have problens renmenbering. |In any
event, the fact that he is very famliar with his policies and
testified, on the whole, with little problem does not nean he is
capabl e of engaging in his “own occupation.” This case appears to
be far | ess conplicated than the factual and financial transactions
that he has traditionally investigated for fraud and ot her forns of
wr ongdoi ng. Consequently, we affirm the Comm ssioner’s findings
and conclusions with respect to this issue.

2. The ALJ's Renedy

Ber kshire next argues that the Conm ssioner erred by failing
to adopt the ALJ' s proposed decision to remand the case to
Berkshire “for a determination of [M. Rosenstein’s] eligibility

for total disability benefits” for the period July 1997 through
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review, and he provided the follow ng reasons for
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Again, it is the Comm ssioner’s decision

ALJ’ s recommended renedy:

| reject the ALJ's recommendation that
M. Rosenstein’'s claim be remanded to
Berkshire for It to nmake a “nedical
determ nation” of whether M. Rosenstein was
“totally disabled” as is meant under the terns
of the three disability insurance policies at
I ssue. As was di scussed previously, Berkshire
al ready made that determ nation: (a) by paying
to M. Rosenst ei n resi dual disability
benefits, for which a finding of “total
disability” was a condition precedent; and
(b) because all nedical evidence in the file
to date has supported, and continues to
support, a finding of “total disability.”

In its Response, Berkshire critiques the
quality of the nedical evidence submtted by

M. Rosenstein. For exanple, Berkshire
contends that Dr. Diener did not support his
concl usi on of “total disability” W th

“objective, nedically quantifiable synptons.”
Berkshire states that there was “nothing
remarkable in [M. Rosenstein’s] bloodwork,”
and that Dr. Hyman had not “conducted any
neur opsychol ogi cal testing necessary to
medi cal ly quantify M. Rosenstein’s subjective
assertions.”

Berkshire m sses the point. Neither the
ALJ nor | have rendered an opinion on the
“quality” of the nedical evidence. Had
Ber kshire wanted to chal l enge M. Rosenstein’s
nmedi cal evidence, Berkshire could and should
have done so. Berkshire, however, failed to
do so at all, failed to do so in any tinely
manner and failed to do so before rendering a
determ nation as to whether M. Rosenstein was

“totally disabled.” Mreover, Berkshire could
have but failed to have this claimrevi ewed by
Berkshire's Medical Director. | add that,

other than retaining a psychol ogi st such as
Dr. Cohen who works solely for insurers,

t hat

we

rejecting the
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Ber kshire has never entered into any contract
with nedical doctors to review and help
adj udicate disability clains. Mor eover ,
according to M. Yeager, in his ten years
working for the Berkshire C ains Departnent,
he cannot recall even three (3) tines where
Berkshire has “ever gone out to get

nmedi cal expertise to assist in reviewing a
clainf(!) Thus, it is unlikely that, but for
the MA'S intervention, Berkshire had any
intention of securing an independent nedica
exam nation for M. Rosenstein or of obtaining
a medical review of M. Rosenstein’'s nedica
records.

Overal |, Berkshire's actions her e
represent what may be ternmed as “artful
neglect.” Berkshire gives the appearance of

I nvestigating a claim in order to render a
good faith clainms determination. As part of
this appearance, Berkshire tinely requests
financial information from its insured and
then timely requests nore information fromits
i nsur ed. In direct contrast to this
“appearance,” however, Berkshire does not
analyze the information at all, much |ess use
an analysis in a cogent and rational way to
support a proper claims determ nation.
Simlarly, as part of this appearance,
Berkshire tinely obtains nedical information

Al though Dr. Diener, an internist, stated in
his Attending Physician’'s Statenent that he
had di agnosed “polyarthritis,” Berkshire did
not have this information reviewed by a
physician. Dr. Diener subsequently confirned

his di agnosi s. After Dr. Hyman provided
di agnoses of “nmj or depression, hypertension,
esophagitis, i nflammat ory arthritis,

hyperchol esterolema and hiatal herni a,”
Ber kshire sends the report to be reviewed only
by a psychol ogist (Lori Cohen, Ph.D.) rather
than to a psychiatrist or other type of
nmedi cal practitioner. To her credit, Dr.
Cohen’'s reports indicate that she did review
the pertinent nedical records involved. Not
surprisingly, however, since a psychologist is
general ly not conpet ent to render a
determnation in nedical areas, Dr. Cohen
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makes no concl usions or recomendations but
sinply asks for. . . nore information.
Finally, but not wthout inport, throughout
the entire claimprocess, Berkshire generally
has responded in witing to M. Rosenstein
only after he has witten to Berkshire or to
an agency of the government. [Enphasis in
original; citations to the record and footnote
omtted.]

MA was the only party who entered nedical records into
evi dence, and all of those nedi cal records contained di agnoses and
opinions that M. Rosenstein was totally disabl ed. Ber kshire
argues that “the nedical records do not clearly and irrefutably
evince that M. Rosenstein was totally disabled.” Even if this is

true, “clearly and irrefutably” was not the burden of proof inthis
case. SeeColemanv. Anne Arundel County Police Dep’t, 136 Md. App. 419, 446,766 A.2d 169
(2001).8

The Comm ssioner explained that a claimant in a case for
unfair claimsettlenment practices, which in this case was M A, has
a hi gher burden than sinply a preponderance of the evidence:

We first define the applicable standard which
the ALJ failed to state or discuss. Berkshire
is charged wth refusing to pay M.

¥ In Coleman, we set forth the standard burden of proof in administrative cases:

An administrative case is a civil case and, as such, the standard of
proof is generally the preponderance ofthe evidence. See Md.
Code (1984, 1999 Repl. Vol.), § 10-217 of the State Government
Article ("The standard of proof in a contested case shall be the
preponderance of the evidence unless the standard of clear and
convincing evidence is imposed on the agency by regulation,
statute, or constitution.")
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Rosenstein's claim for total disability
benefits “for an arbitrary and capricious
reason based on all available information.”
Ins. Art. 827-303(2).

The Conm ssi oner has previously construed
§27-303(2) as requiring a licensee insurer to
show “that it refused to pay the claim at
i ssue based on: (1) an otherw se |aw ul
principle or standard which the insurer
applies across the board to all clainmants; and
(2) reasonabl e consi deration of “all avail able

i nformati on.” Gabler v. American
Manufacturers, “Order of Remand” at 6-7, MA
No: 60-7/97 (March 11, 1998) . As the

Conmi ssi oner expl ai ned:

At the outset, | note that all claimants
proceedi ng under 1Ins. Art. 27-303(2)
(formerly I ns. Code 8§230A(c) (2))
shoul der a heavi er burden t han what they
woul d | abor under in a civil lawsuit.
In a civil | awsui t, whet her t he
plaintiff be a first-party clainant
al | eging breach of contract or a third-
party claimant suing the insured for
negligence, the plaintiff need only
prove her case by a “preponderance of
t he evidence.”

In contrast, under Ins. Art. 827-
304, a clainmant nust prove that the
insurer acted based on “arbitrary and
capri ci ous reasons.” The wor d
“arbitrary” means a denial subject to
i ndi vi dual j udgnment or discretion,
WEBSTER'S | | New R VERSI DE UNI VERSI TY D1 CTI ONARY
121 (1984) and nmade w thout adequate
determ nation of principle. BLAck'sS Law
Dicrionary 55 (Abridged 5th Ed. 1983).
The word “capricious” is wused to
describe a refusal to pay a clai mbased
on an unpredictable whim  W-BsTER'S at
227. Thus, under Ins. Art. 827-303, an
insurer may properly deny a claimif the
i nsurer has an ot herw se [ awf ul
principle or standard which it applies
across the board to all claimnts and
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pursuant to which the insurer has acted
reasonably or rationally based on “al
avai l abl e information.”
Id.

Al t hough the | anguage used by the Conm ssioner in the quoted
text suggests that he required the claimant to carry a higher
burden of proof than a nere preponderance, we do not believe that
is the case. W interpret the |anguage of the quoted opinion as
acknowl edging that it is nmore difficult to prove that an insurer
acted “arbitrarily and capriciously” than that it acted
negligently. The claimant nust still prove by a preponderance of
t he evidence that the insurer acted arbitrarily and capriciously.

In this case, the fact remains that, particularly from the
period of Novenmber 1997 through July 1998, MA, the claimant in
this case, provided uncontested nedical evidence from three
different doctors that M. Rosenstein was totally disabled.
Consequently, we agree with the Comm ssioner that MA net its
burden of proof to show that M. Rosenstein was totally disabl ed,
and that Berkshire refused to pay M. Rosenstein’s claim*“for an
arbitrary and capricious reason based on all avail abl e evi dence.”

Wth respect to the ALJ's renedy, we agree wth the
Commi ssioner that “[i]n recomrendi ng that M. Rosenstein’s clai mbe
remanded to Berkshire for additional ‘investigation,’ the ALJ was
acting beyond her statutory authority.” Ins. 8 27-305 clearly

del i neates the avail abl e renedies for a violation of Ins. 8 27-303,
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and a remand to the insurance conpany for further investigationis
not |isted:
(a) For violation of 8§ 27-303. -- The
Commi ssi oner may inpose a penalty not
exceedi ng $2,500 for each violation of 88§ 27-

303 of this subtitle or a regulation adopted
under 88 27-303 of this subtitle.

* k%

(c) Restitution. -- (1) On finding a
violation of this subtitle, the Comm ssioner
may require an insurer or nonprofit health
service plan to make restitution to each
claimant who has suffered actual economc
damage because of the violation.

(2) Restitution may not exceed the anmpunt
of actual econom c damage sustai ned, subject
to the limts of any applicable policy.

Ins. § 27-305.

The scope of appellate reviewis narrow. To quote the circuit
court: “As | said at the outset, | mght not have done what the
Commi ssioner did or the Administrative Judge did in the fashion
that they did it if | were the person listening to the case.
However, that’s not the standard under which I amto review this
matter.” We agree and affirmthe Comm ssioner’s findings of fact
and concl usi ons of |aw.

JUDGMENT AFFIRMED.

COSTS TO BE PAID BY APPELLANT.



