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DIVORCE - MARITAL PROPERTY -

Where Qualified Donmestic Relations Order in judgnent of

di vorce provi des spouse is to receive 50-percent of marital
share of other spouse’s pension, fraction of pension that is
marital share will be cal cul ated by designating

(1) nunmerator to be nunmber of nonths of parties’ marriage
during which benefits were accumul ated, and (ii) denom nator
to be all nonths during which benefits were accunul at ed,

i ncludi ng nonths follow ng divorce — unl ess otherw se
specified in order, denom nator will include nonths during
whi ch benefits were accunul ated foll ow ng divorce.
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The Circuit Court for Baltinmore County (Kahl, J.) entered an
order directing appellant Raynond P. Musick to use the so-called
Bangs* formula in calculating the percentage of his |unp sum
pensi on benefit paynment to be paid to his former wife, appellee
Doris Musick. M. Misick presents one question in this appeal.
He asks:

Whet her the [c]ircuit [c]ourt erred in

ordering a division of Husband s pension

benefits pursuant to the “Bangs fornul a” when

the parties agreed that Wfe's interest in

the retirenment benefits woul d be based upon

their value at the time of the divorce?
Because we reject the underlying prem se of appellant’s argunent
— that the parties agreed that Ms. Misick’s interest in the
pensi on woul d be based on the pension’s value at the tine of the
di vorce — we answer the question in the negative and affirmthe
trial court’s order.

FACTS

M. Musick began working for Bell Atlantic? in March of
1967. Six nonths |ater, in Septenber of 1967, the parties were
married. M. Misick worked for Bell Atlantic throughout the
entire marriage and continued to work for the conpany for 18

mont hs after the divorce.

On Cctober 2, 1996, just prior to entry of the judgnent of

'See Bangs v. Bangs, 59 Ml. App. 350, 356 (1984).

When M. Musi ck began working for the conpany, it was known
as C & P Tel ephone Conpany. It is currently known as Verizon
Because the conpany was known as Bell Atlantic throughout nost of
the relevant period, we shall refer to it as such in this appeal.



di vorce, the parties entered into a property settl enent

agreenent. That agreenent nentioned M. Misick’s Bell Atlantic
pensi on and indicated that Ms. Misick was to “receive fifty
percent (50% of the ‘marital share’ of said benefits.” The
agreenent indicated that counsel for Ms. Misick would prepare
“the necessary [Qualified Donmestic Relations Oder, or QDRO,]% in
order to acconplish that end, and for that purpose this Honorable
Court shall continue to retain jurisdiction to amend any Judgnent
that may be passed, for purposes of acconplishing the intent of
this Agreenent.”

A judgnent of divorce, signed by the trial judge and counse
for both parties, was entered on Cctober 21, 1996. The divorce
decree provides that the property settlenent agreenment “is hereby
approved and made a part of and incorporated in this Judgment,
but not merged therein, having the same force and effect as if

fully set forth herein.” The decree further states, in pertinent

SA Qualified Donmestic Relations Orders is a donestic rel ations
order that effectuates an exception to the anti-alienation
requi renents for pensions that are set forth in the federal tax and
| abor codes. sSee 29 U.S.C. § 1056(d) - (m (anti-alienation and
QDRO provi sions of federal |abor code); 26 U S.C. 8§ 401(a)(13)(B)
and 414(p) (anti-alienation and QDRO provi sions of |Internal Revenue

Code). “An attenpt to cause pension plan benefits payable to one
party to be paid to an alternate payee . . . can succeed only
t hrough the nmechanismof QDRO . . . Absent such a qualified order

not only will the pension plan adm nistrator refuse to inplenent
the court’s decision, but . . . there is at |east a reasonable
argunent that a non-qualified order may be invalid even as between
the parties.” Rohrbeck v. Rohrbeck, 318 M. 28, 35-36 (1989)

(citations omtted). See also Potts v. Potts, 142 M. App. 448,
454- 459 (2002).
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part:

ITIS. . . ORDERED, that this is a
Qualified Donmestic Relations Order . . . and
i n accordance therewith, the pension plan or
program known as Bell Atlantic Savings and
Security Plan, . . . and all pension plan or
benefits to which the Defendant Enpl oyee,
RAYMOND P. MUSICK, is entitled to as of this
date . . . [are] to be considered as the
pensi on benefits, which are the subject of
this Order. The participant in the pension
benefits and plan as herei nabove set forth is

RAYMOND P. MJUSI CK, Defendant . . . . The
alternative payee is the Plaintiff, DORI S
MIUISICK . . . . The Plaintiff/alternative

payee’s equitable interest in said pension is
hereby declared to be fifty percent (50% of
the “marital share” of said pension benefit,
the marital share being that fraction of the
benefit whose nunerator shall be the nunber
of nonths of the parties’ marriage during

whi ch benefits were being accunul at ed, which
nunber is 348, and whose denom nator shall be
the total nunber of nonths during which
benefits were accunul ated prior to the tine
when the paynment of such benefits shal
commence. The Plaintiff, DORI'S MJSI CK, shal
receive fifty percent (50% of the aforesaid
marital share of any paynments made fromthe
pensi on of the participant . . . if, as and
when such paynents are nade.

The divorce decree al so provides:

| T I'S FURTHER ORDERED, that the court
retains jurisdiction to anend this Judgnent
for the purpose of nmaintaining its
gualifications as a Qualified Donestic
Rel ati ons Order under the Retirenent Equity
Act of 1984, or any ot her subsequent

legislation . . . provided that no such
anmendnent or the right of the Court to so
amend will invalidate this Order as

“Qual ified” under the Retirenent Act.

The parties agree that this provision requires themto execute an



amended Qualified Donmestic Relations Order, to be approved by the
court, in order to effectuate their agreenent regarding the

di vision of M. Misick’s pension as set forth in the divorce
decree.* They further agree that no such anmended QDRO has been
execut ed.

At the tinme of the parties’ divorce on Cctober 21, 1996, the
value of M. Misick’s pension, if he had elected to retire at
that time and to receive a |lunp sum paynent, woul d have been
$55,081. 53. Eighteen nonths later, when M. Misick did retire
fromBell Atlantic, the amobunt of the |unp sum paynent, which M.
Musi ck apparently elected to receive, had increased to
$254,201.15. The increase was attributable mainly to M. Misick
havi ng conpl eted 30 years of service to the conpany and to
fluctuations in the stock market.

A di spute arose between the parties as to whether Ms.

Musi ck’ s share of the pension was to be based on the val ue of the
pension at the time of the divorce or at the tinme of M. Misick’s
retirement. Counsel for M. Misick prepared various anended

Qualified Donestic Relations Orders, each intended to facilitate

paynents to Ms. Misick based on the value of the pension at the

“That is not to say that the judgnent of divorce was not
final. As this Court explained in Potts, 142 M. App. at 461,
“current QDRO practice | eads us to conclude that i ssues enconpassed
by t he QDRO t hat have not been deci ded previously, either expressly
or by necessary inplication in the judgnment of absol ute divorce,
may be appeal ed i ndependently of the judgnment of divorce.”
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time of the divorce. Ms. Misick refused to sign the anended
orders.

In April of 2000, Ms. Miusick filed a petition for contenpt?®
by which she asserted that M. Misick was failing to cooperate in
efforts to resolve the dispute over the pension.® She requested
the court’s “assistance in bringing that matter to a conclusion.”
M. Musick filed a counter-petition for contenpt. He alleged
that Bell Atlantic would not turn over to him his pension paynent
because of Ms. Misick’s “deliberate refusal to approve a
Qual i fied Donmestic Relations Order dividing [the] pension
benefits.”

A hearing was held on March 6, 2001. The parties agreed to
wi thdraw their petitions for contenpt but requested that the
court resolve the dispute concerning the division of M. Misick’s

pension. The case, as it proceeded, was thus in the nature of a

°See Ml. Code (1984, 1999 Repl. Vol.), 8§ 8-105(a)(2) of the
Fam Law Art. (providing that a trial court “may enforce by power
of contenpt or as an independent contract not superseded by the
di vorce decree the provisions of a deed, agreenent, or settlenent
that contain | anguage that the deed, agreenent, or settlenent is
i ncorporated but not merged into a divorce decree”); Code (1974,
1998 Repl. Vol.), 8 1-202(a) of the Cs. & Jud. Proc. Art.
(establishing the court’s authority to conpel, through contenpt
proceedi ngs, conpliance with its commands); M. Rule 15-206
(setting forth procedures for pursuing constructive civi
contenpt).

®Ms. Musick also asserted that M. Misick had failed to pay
her the entire nonetary award to which the parties had agreed.
That matter is not a subject of this appeal.
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decl aratory judgnent action.” After hearing argunent and
testinony, the court determ ned that the “agreenent and judgnent
entered into by the parties” unanbi guously established that the
parties had agreed to divide M. Misick’s pension using the Bangs
formula. The court issued an order stating, in pertinent part,

that the Plaintiff, DORIS MJUSICK, is entitled
to a Qualified Donestic Relations Oder
granting unto her her marital share of the
Def endant’ s pensi on plan which he has through
Bell Atlantic, with the marital fornmula to be
50% of a numerator of 348 nonths of marriage
and 373 nonths as a denom nator representing
the total nunber of nonths during which
benefits were accunul ated and the Plaintiff,
DORI'S MJUSI CK, shall receive the sane if, as
and when the paynents are nade . .

DISCUSSION
As this Court has sunmmari zed,

a settlenent agreenment is subject to general
contract law . . . . Particular questions
nmust be resolved by |ooking first to the
particul ar | anguage of the agreenent at

issue. . . . If that language is clear as to
Its nmeaning, there is no roomfor
construction and it must be presuned that the
parties nmeant what they expressed. . . . The
court may not rewite terns of the contract
or draw a new one when the terns of the

di sputed contract are clear and unanbi guous,
merely to avoid hardship or because one party
has becone dissatisfied with its provisions.

I f, however, a reasonably prudent
person woul d consi der the contract
susceptible to nore than one reasonabl e
interpretation, it will be deened anbi guous.

In that case, the parties to a witten

‘See 8§ 8-105(a)(2) of the Fam Law Art.; Code (1974, 1998
Repl. Vol.), 8 3-409 of the Cs. & Jud. Proc. Art.
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contract will not be allowed to place their

own interpretation on what it neans or was

intended to nean; the test is what a

reasonabl e person in the position of the

parti es woul d have thought that it meant.

A contract is not ambi guous nerely

because the parties thereto cannot agree as

to its proper interpretation.
Fultz v. Shaffer, 111 M. App. 278, 297-98 (1996) (citations
omtted). See also Painewebber, Inc. v. FEast, 363 Ml. 408, 413-
15 (2001); Goldberg v. Goldberg, 290 MI. 204, 212 (1981).

M. Musick points out that the property settl enent agreenent
was silent as to the anbunt of Ms. Miusick’s interest in the
pensi on. He asserts, however, that the judgnent of divorce
entered on Cctober 21, 1996 expressly limts Ms. Misick's
interest in his pension to the value of the pension “as of this
date.” M. Misick m sreads the divorce decree.

The divorce decree indicates that “all pension plan[s] or
benefits to which the Defendant Enpl oyee, RAYMOND P. MJUSICK, is
entitled to as of this date . . . [are] to be considered as the
pension benefits, which are the subject of this order.”
(Enphasi s added.) As the trial court determ ned, the judgnent of
divorce did not limt Ms. Misick’s interest in the pension to
the val ue of the pension as of the date of the divorce. As to
the portion of the pension to which Ms. Miusick is entitled, the
decree states:

The Plaintiff/alternate payee’s equitable

interest in said pension is hereby decl ared
to be fifty percent (50% of the “marital
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share” of said pension benefit, the marital
share being that fraction of the benefit
whose nunerator shall be the nunmber of nonths
of the parties’ marriage during which
benefits were bei ng accumul at ed, whi ch nunber
is 348, and whose denominator shall be the
total number of months during which benefits
were accumulated prior to the time when the
payment of such benefits shall commence
(Enphasi s added.)

The plain | anguage of the decree establishes that the
portion of the pension that Ms. Miusick is to receive is to be
cal cul ated by: dividing the nunber of nonths that M. Misick
wor ked toward accurul ati ng the pension during the marriage by the
total nunber of nmonths that M. Muisick worked toward accunul ating
the pension; nmultiplying the pension by that anount; and dividing
the product in tw. Cearly, that is what the parties intended
when they stated that the “denom nator shall be the total nunber
of nmonths during which benefits were accunul ated prior to the
ti me when the paynent of such benefits shall commence.” |[|f the
parties had intended for Ms. Misick’s interest in the pension to
be val ued as of the date of the divorce, there would have been no
need to set forth the above-recited fornula.

Qur interpretation of the decree is reinforced by the
| anguage in the decree that Ms. Misick “shall receive fifty
percent (50% of the aforesaid nmarital share of any paynents nade

fromthe pension of the participant . . . if, as and when such

paynments are nade.” It is well-established that “the marital
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portion of the pension under the ‘as, if and when’ nethod of
conput ati on cannot be cal culated until the total nunber years of
enpl oynent is known.” Kelly v. Kelly, 118 Ml. App. 463, 472
(1997). See also Potts v. Potts, 142 M. App. 448, 475 (2002).
Under M. Musick’ s interpretation, the marital portion could have
been val ued on the date of the divorce.

As the trial court acknow edged, the fornmula agreed to by
the parties and set forth in the judgnment of divorce is precisely
the fornmula that this Court approved in Bangs v. Bangs, 59 M.
App. 350, 356 (1984), for determning the marital share of a
spouse’s pension.® That is, “[t]he fractional share . . . is:
one-half of a fraction of which the nunber of years and nonths of
the marriage . . . is the nunerator and the total nunber of years
and nont hs of enploynment credited toward retirenent is the
denom nator.” Id.

It is true, as we recogni zed i n Bangs, that under the
formul a a non-enpl oyee spouse could — and in this case did — reap
the benefit of a post-divorce increase in the value of the

pension. See id. at 367. It is also true, however, that

application of the formula could “force[] both parties to share

8Three net hods of calculating the marital share of a pension
have been approved in Maryland. See Kelly v. Kelly, 118 M. App.
463, 467 (1997). As an alternative to applying the Bangs formnul a,
a trial court could value the marital share of a pension by
determ ni ng the anount of the spouse’s contribution to the fund,
plus interest, or it could calculate the present value of the
retirement benefits when they vest under the plan. See id.
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in any |oss of value.” Potts, 142 Md. App. at 473.
Significantly, an increase in pension benefits could be based, at
| east in part, on work perfornmed during the marriage. See Kelly,
118 Md. App. at 472. “Moreover, any future adjustnents by
managenent might well relate to the length of appellant’s tota
service, including the period of the marriage.” Id.

W are sonmewhat puzzled by the inclusion in the record
extract of an amended QDRO which is dated June 17, 1997, prior to
M. Misick’s retirenment, and is signed by the trial judge and the
parties. That anended order provides that Ms. Misick s share of
the pension is to be calculated by multiplying the “[a]ccrued
benefit up to date of divorce” by 348 nonths, then dividing that
nunber by 50-percent. W are skeptical that a reasonabl e paynent
for Ms. Misick could be logically reached using that fornula,
whi ch omits a denom nator for the 348 nonths of enploynment during
the marriage. In any event, although M. Misick referenced the
June 17, 1997 anended QDRO in his brief, the parties stipulated
bel ow t hat they had not executed an anmended QDRO that woul d
ef fectuate the division of the pension in accordance with the
j udgnment of divorce.

JUDGMENT OF THE CIRCUIT COURT
FOR BALTIMORE COUNTY AFFIRMED;
APPELLANT TO PAY THE COSTS.
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