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In this slip and fall case, plaintiff-appellant Henry Rehn
asks us to reverse summary judgnments in favor of defendants-
appel | ees M ke Ednonds d/b/a Chick-fil-A (Chick Fil-A), Wstfield
Anerica (Wstfield), and Interstate C eaning Corporation (ICC).
Rehn broke his hip when he slipped on spilled soda near the service
counter of the Chick-fil-A located in the Annapolis Mill food
court. Westfield was responsible for maintaining the area where
Rehn fell, and contracted with I CC for those nmi ntenance services.

Rehn presents two questions for our review, which we have
rephrased as foll ows:

l. Did the circuit court err in determning
that Chick-fil-A did not have a duty to
cl ean up or warn Rehn about the spill?

1. Didthe circuit court err in determ ning
that none of the defendants breached
their duties of care to Rehn?

We agree that there was no material factual dispute on the
second question of whether these defendants breached their duties
to Rehn. Consequently, we shall affirm the judgnents w thout
addressing the first duty issue with respect to Chick-fil-A

FACTS AND LEGAL PROCEEDINGS

Al'l three defendants noved for summary judgnent on the basis
of undi sputed facts that cane out during discovery.

On May 8, 1999, Henry Rehn and a friend went to the Annapolis
Mall. At approxinmately 10:30 a.m, they decided to get sonething
to eat at Chick-fil-A They wal ked through the food court to

Chick-fil-A, where Rehn purchased a sandwich and a drink at the



counter. Rehn then “took a small step and slipped” on soda and ice
that a Chick-fil-A customer had just spilled. The wet floor was
not marked and Rehn did not see the spill before he fell. Rehn’s
right hip fractured, requiring surgery.

Chi ck-fil-A enpl oyee Theresa DeChanps, who had been enpl oyed
for seven and a half years at this location, was working the
counter that norning. At her deposition, she testified that when
there was a spill on the fl oor outside the counter area, the Chick-
fil-Aenployees routinely called custoner service at Westfield, and
“they would in turn call [ICC] naintenance” on their beepers. It
was her wunderstanding that spills “on the other side of the
counter, that was not our responsibility.” |1CC maintenance workers
were the ones who “usually” put up yellow warning signs “when
there’'s a spill.” DeChamps al so rel ated what happened before
Rehn’s fall. She had just waited on a custoner who had carried her
t ake-out order, including three or four Cokes in a cup carrier,
away from the counter. The customer headed for the food court
exit, and DeChanps began to do sonething else. Shortly after

| eaving the counter, the custoner apparently spilled her drinks.

DeChanps did not see the spill occur. But the custonmer cane back
to the counter and told DeChanps, “‘l spilled ny drinks[.]"”
DeChanps | ooked out and saw a large brown spill not far fromthe

servi ce counter

DeChanps expl ai ned that she i medi ately tol d anot her enpl oyee



to notify Westfield of the spill.

DeChanps: So I, in the process, turned around.
My station is right there by where the
sw ngi ng door is, and | believe there was one

ot her person out in [sic] behind the
registers.

And, our rule is not to | eave anyone out
there by thenselves, so | opened the door,
holl ered back there, *“Soneone call for a
spill,” and just as | said that, | said, “Also
call security,” and they said, “Wiy?” | said,

“* Cause someone has fallen.”
Did you see the gentleman fall?

A No, | did not.

Q So you didn't see the spill and you
didn't see the fall, but you saw
everything before and after each event,
right? .

A Yes.

DeChanps was questioned al so about a statenent she gave to an

i nvestigator. The statenent said: “According to Ms. DeChanps, she

di d not have an opportunity to call maintenance and the spill was
on the floor surface for less than four mnutes.” When asked
whet her she “agree[d] that the spill was on the floor surface for

| ess than four mnutes[,]” DeChanps replied, “Yes.”

The | ease between Chick-fil-A provided that Westfield would

maintain the area of the food park where Rehn fell. Westfield
hired 1CC to perform its maintenance duti es. When Chick-fil-A
received information about a spill, it contacted Westfield, who in

turn radi oed | CC enpl oyees stationed in the food park area to cl ean



it up and place “wet floor” warning stanchi ons over the wet floor.
| CC enpl oyees al so patrolled the food court and cleaned up spills
that they found or were notified about. Although an | CC worker was
on duty in the food court area when the spill and fall occurred,
t here was no evidence that he sawthe wet floor on which Rehn fell.
An | CC enployee testified in deposition that yellow “wet floor”
stanchi ons are pl aced around the food park trash cans for anyone to
put out when needed.

Al three defendants noved for sunmmary judgnment on the basis
of this evidence. Wstfield and | CC asserted inter alia that they
did not breach their respective duties to Rehn because neither had
actual notice of the spill and the spill had not been on the fl oor
|l ong enough that they reasonably could have been expected to
di scover it in the course of patrolling the food court area.
Chick-fil-A argued that even though it had notice of the spill, it
had no duty to clean it up and, in any event, it did not have
enough tinme to do so.

In a witten opinion and order, the circuit court noted
DeChanps’ wundisputed testinony that as soon as the custoner
reported the spill, she “turned around to face a door behind her in
t he back of the business, calling to another enployee to notify the
mal | custonmer service about the spill with the understanding that
they would alert the cleaning crew assigned to that area.” The

court concluded that “Chick-fil-A did not have a duty to maintain



the food court area and owed no duty to [Rehn] wunder these
ci rcunst ances.” In addition, the court held that none of the
def endants had breached their duties to Rehn. Rehn noted this
appeal .

DISCUSSION

“In reviewing the circuit court's grant of sunmary judgnent,
we evaluate ‘the sane material from the record and decide[] the
sanme | egal issues as the circuit court.’” Berringer v. Steele, 133
Md. App. 442, 470 (2000) (citations omtted). A party opposing
sumary judgnent nust of fer adm ssible evidence to showthat there
is adispute of material fact justifying denial of the notion. See
Tennant v. Shoppers Food Warehouse MD Corp., 115 Md. App. 381, 386
(1997). “A party cannot establish the existence of a dispute
nerely by nmaking formal denials or general allegations of disputed
facts.” 1d. at 386-87.

Here, we ask whether the circuit court correctly concl uded
that the summary judgnment record established that none of these
t hree defendants breached their respective duties of care to Rehn.

In Maryland, it is well-established prem ses
liability law that the duty of care that is

owed by the owner of property to one who
enters on the property depends upon the

entrant's |egal status. Odinarily, one
entering onto the property of another wl]l
occupy the status of invitee, licensee by
invitation, bare |icensee, or trespasser. "An

invitee is a person 'on the property for a
purpose rel ated to the possessor's business.'"
He is owed a duty of ordinary care to keep the
property safe.



Rivas v. Oxon Hill Joint Venture, 130 M. App. 101, 109, cert.
denied, 358 Md. 610 (2000)(citations omtted).

Nevert hel ess, “[s]torekeepers are not insurers of their
custoners’ safety, and no presunption of negligence arises nerely
because an injury was sustained on a storekeeper’'s premses.”
Giant Food, Inc. v. Mitchell, 334 Md. 633, 636 (1994). “The burden
I's upon the customer to show that the proprietor . . . had actual
or constructive know edge” that the dangerous condition existed.
Moulden v. Greenbelt Consumer Servs., Inc., 239 M. 229, 232
(1965); see Tennant, 115 M. App. at 389. When anot her patron
creates the danger, the proprietor may be liable if it has actual
notice and sufficient opportunity to either correct the problemor
warn its other custoners about it. See Rawls v. Hochschild, Kohn
& Co., 207 M. 113, 117-18 (1955); Tennant, 115 Md. App. at 389.
The evi dence nust show not only that a dangerous condition exi st ed,
but al so that the proprietor “had actual or constructive know edge
of it, and that that know edge was gained in sufficient tine to
give the owner the opportunity to renobve it or to warn the
invitee.” Keene v. Arlan’s Dep’t Store of Baltimore, Inc., 35 M.
App. 250, 256 (1977). Whet her there has been sufficient tinme for
a business proprietor to discover, cure, or clean up a dangerous
condi ti on depends on the circunstances surrounding the fall. See
Deering Woods Condo. Ass’n v. Spoon, 2003 Mi. LEXI S 691, *18 (filed

Cct. 6, 2003). ““What will anpunt to sufficient tine depends upon



the circunstances of the particular case, and invol ves
consi deration of the nature of the danger, the nunber of persons
likely to be affected by it, the diligence required to di scover or
prevent it, opportunities and neans of know edge, the foresight
whi ch a person of ordinary care and prudence woul d be expected to
exerci se under the circunstances, and the foreseeabl e consequences
of the conditions.”" Id. (quoting Moore v. Am. Stores Co., 169 M.
541, 551 (1936)).

I.
Chick-fil-A

The court concluded that Chick-fil-A did not breach any duty
that it nmay have had to keep the area outside its service counter
safe for its custoners, or to warn them of dangerous conditions
t here, because

the length of tine that elapsed between the
creation of the condition (the spilled soda)
and the discovery of that condition by those
owwng a duty to [Rehn] was a matter of

nmonent s. The exact tinme is unknown, but it
appears fromthe testi nony of Theresa DeChanps

(and from the proximty of the spill to the
restaurant counter) that the spill occurred
just after the soda's purchase, and the
custoner causing the spill was able to alert
Ms. DeChanps soon after. [Rehn’s] encounter
with the spill imrediately foll owed. Duri ng
her deposition, Ms. DeChanps affirmed that the
spill was on the floor for *“less than four
mnutes.” How much less? By M. DeChanps

description, it nmay be inferred that the tine
el apsed even could be better neasured in
seconds.

In this case, the soda was not on the
fl oor 1 ong enough for Chick-fil-A s enpl oyees
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to find it and take action to prevent it from

causing an accident; it was there only
nmonentarily. When Chick-fil-A's enployees
di scovered the spill, steps were taken

pronptly to correct the problem [Rehn]
encountered it alnost sinultaneously wth
those efforts. Therefore, this court finds
t hat no reasonable fact finder could
determ ne, on these undi sputed material facts,
that Defendant Chick-fil-A s agents were not
exerci sing reasonabl e care.

Inits brief, Rehn argues that “[s]ince Ms. DeChanps was aware
of the spill prior to M. Rehn’s fall, a jury would find that
Chick-fil-A had actual notice of the dangerous condition prior to
the accident.” W agree that Chick-fil-A had actual notice. But
such notice, by itself, did not preclude summary judgnent, because
the dispositive issue here was not whether Chick-fil-A s enpl oyee
knew about the spill, but rather, howlong she knew about it before
she did sonething about it. 1In practical terns, did DeChanps have
enough tinme after she | earned about the spill to do sonething that
ultimately m ght have prevented Rehn’s fall?

We agree with the circuit court that there is no evidence in
the summary judgnent record from which a jury reasonably could
i nfer that she had enough tinme to do so. DeChanps’ testinony was
undi sputed that as soon as the custoner pointed out the spill, she
| ooked out and saw it for the first time, then “opened the door”
next to her station and “hol |l ered back there, ‘Sonmeone call for a

spill[.]’" It was while she was “in the act” of notifying her co-

wor ker that Rehn fell.



Rehn argues that DeChanps or any other Chick-fil-A enployee
coul d and should have taken other steps to prevent the accident,
i ncluding putting out a “wet floor” stanchion or guardi ng the spill
until someone cleaned it up. The argunent does not address the
central reason underlying the circuit court’s decision to grant
summary judgnment — that there was not enough tinme to do those
things. Rehn’s silence on this critical factual question does not
distract us fromthis dispositive issue. W see nothing in the
sunmary judgnment record fromwhich a juror reasonably could infer
that Chick-fil-A acted unreasonably when it |earned about the
spill.

First, we do not read DeChanps’ affirmation that the spill was
on the floor for “less than four m nutes” as evidence generating a
materi al dispute as to whether there was enough tinme to cl ean up or
warn Rehn about the spill. This tinme frame originated from an
investigator’s sunmary of DeChanps’ statenent long after the
acci dent. In her deposition testinony, DeChanps confirned only
that the spill occurred “less than four mnutes” before the fall,
but, as the circuit court observed, she did not say “how much | ess”
time had el apsed. Notably, DeChanps was not asked to estinmate the
interval between when the customer told her about the spill and
when Rehn fell. The only evidence on that point, as the court
poi nted out, was DeChanp’s testinony that the interval between the

custoner telling her about the spill and Rehn falling was just |ong



enough for DeChanps to begin the process of notifying Westfield and
| CC about it. W agree with the circuit court that a finding that
this interval was | ong enough for DeChanps or another Chick-fil-A
enpl oyee to either clean up the spill or warn food park patrons
about it would be prem sed solely upon inperm ssible speculation
and conj ecture.?

We recognize that there is no reported Maryland precedent
affirm ng sunmary judgnent for a business proprietor on the ground
that, although the proprietor did have actual know edge of the
hazard, it did not have enough tinme to warn patrons. The cases
cited in appellees’ bDbriefs are distinguishable from this case
because there was no evidence in those cases that the business
proprietor actually knew about the dangerous condition. See
Moulden, 293 Ml. at 233 (summary judgnent was appropriate because
there was no evidence that grocery had notice of string bean that
caused plaintiff to slip and fall); Lexington Mkt. Auth. v.
Zappala, 233 Ml. 444, 446 (1964) (JNOV was appropri ate because there

was no evidence that parking garage had notice of oil or grease

We are not persuaded otherw se by Rehn's proffered evidence
that Chik-fil-A enpl oyees occasionally served food sanples in the

food court area. We recognize that such a presence mght be
evi dence fromwhich a reasonable juror could infer that Chik-fil-A
had notice of the spill prior to the tine that its custoner told

DeChanps that she had spilled her drinks, and therefore, that Chik-
fil-A had nore tinme to respond than the brief nonent described by
DeChanps. But there was no evidence whatsoever that any of Chik-
fil-A's “food sanpl e” enpl oyees were in the food court at the tine
Rehn fell.

10



from patron’s vehicle that caused plaintiff to slip and fall);
Carter v. Shoppers Food Warehouse MD Corp., 126 Ml. App. 147, 164
(1999) (summary judgnment was appropri ate because there was not hi ng
but plaintiff’'s conjecture that she may have fallen on upturned
carpet and no evidence that grocery had notice of that condition);
cf. also Lusby v. Baltimore Transit Co., 195 M. 118, 122
(1950) (j udgnment was appropri ate because there was no evi dence t hat
bus driver had notice of wet foreign substance that caused
plaintiff to slip and fall on bus); Burwell v. Easton Mem’1 Hosp.,
83 Md. App. 684, 687-89 (1990)(sunmmary judgnent was appropriate
because there was no evidence that hospital had notice of |ettuce
| eaf that caused plaintiff to slip and fall on stairs). O her
cases involve conditions in which the proprietor had actual or
constructive notice because it created the hazard. See, e.g.,
Mondawmin Corp. v. Kres, 258 M. 307, 318 (1970)(evidence that
mal | ’s fountain sprayed water on stairwell supported verdict for
shopper who slipped and fell on wet stairs); Tennant, 115 M. App.
at 394-95 (evidence that cabbage |eaves were swept into a neat
circular pile and that produce box protruded from beneath displ ay
bin raised inference that store created the hazards that caused
plaintiff to slip, trip, and fall).

In cases discussing whether there was sufficient time for
busi ness proprietor to clean up the hazard or warn custoners, the

proprietors have not had actual know edge of the hazard; that focus
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on “tinme frame” in these cases, therefore, has been on whether
there was enough tinme to both discover and redress the danger.
See, e.g., Rawls, 207 Md. at 123 (rainy day custoner who slipped
and fell on wet stairs as she entered at begi nni ng of shoppi ng day
was not entitled to judgnent because she offered no evidence to
show how t he water got on steps or howlong it had been there); see
generally Sonja A. Soehnel, Liability of Operator of Grocery Store
to Invitee Slipping on Spilled Liquid or SemiLiquid Substance, 24
A L.R 4th 646 (1983 & 2003 update)(collecting cases).

Because the business proprietor in this case undi sputedly had
actual know edge of the danger to its patrons, we focus solely on
whet her there was enough tinme, after DeChanps | earned about the
spill, for Chick-fil-Ato clean it up or warn its custoners. The
only reported Maryland case addressing whether a proprietor had
sufficient tinme to cure a known hazard or to warn its patron “goes
the other way,” but provides what we think is an instructive
contrast.

In Keene v. Arlan’s Dep’t Store of Baltimore, Inc., 35 M.
App. 250, 251-52 (1977), a departnent store custoner slipped and
fell on a “clear, sleek solution” as she approached the checkout
line in which her husband had been waiting for approximately 15
m nutes. A cashier who had been stationed in sight of the husband
the entire tinme he had been waiting inline “blurt[ed] out, ‘I told

themif this wasn’t cl eaned up, soneone’s going to fall.’” 1d. at

12



252. We held that the trial court erred in directing a verdict in
favor of the store because a jury reasonably could conclude from
this evidence that the store had actual notice of the dangerous
condition and sufficient tine to either clean it up or warn
custoners about it. See id. at 258-59.

I n Rehn’ s case, however, there was no conparabl e evi dence t hat
there was enough tinme to clean up or warn about the spilled drink.
The “15 mnutes or nore” tine frame during which the proprietor in
Keene had notice of a clear wet liquid on a floor withinits store,
but did nothing, stands in marked contrast to the “less than four
m nut es” during which Chick-fil-A s enpl oyee | earned about the dark
brown soda on the floor outside its store and began the process of
having it cleaned up. Both the length and the certainty of the
time frame in Keene created a jury question. In contrast, the
period during which Chick-fil-A had notice of the spilled drinks
was brief but uncertain.

To concl ude that Chick-fil-A breached a duty to Rehn, the jury
woul d have to speculate regarding how long Chick-fil-A actually
knew about the spilled drinks and howlong it reasonably woul d t ake
to respond. Such conjecture is not a perm ssible evidentiary basis
to infer that such a tenporary, non-recurring hazard created by a
third party just outside Chick-fil-A s business prem ses existed
for a sufficient length of time to give Chick-fil-A a reasonable

opportunity to respond. See generally Moulden, 239 Ml. at 232 (“A
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mere surm se that there may have been negligence will not justify
the court in pernmitting the case to go to the jury”); cf.
Harrington v. Kroger Co., 279 So. 2d 814, 815 (La. C. App.
1973) (no reasonable opportunity to clean up spill when grocery
enpl oyee “heard [a] bottle drop, called on the intercom for a
porter to clean it up, and saw [the victim fall —all within a
matter of seconds”).

IT.
Westfield And Interstate

The circuit court concluded that, because neither Westfield
nor Interstate “receive[d] actual notice of the spill until after
[Rehn] fell[,]” and there was no evidence that any of the
janitorial staff assigned to nonitor the food court were absent
fromtheir assigned posts or otherw se “not acting with reasonabl e
diligence[,]” both defendants were entitled to summary judgnent.
“I't woul d be unreasonabl e to expect the custodial staff to keep the
food court area continuously clean and absolutely free from
obst acl es.”

Rehn concedes in his brief that “[t]hereis . . . no evidence
to indicate that the Defendants Westfield or [ICC] had actua
notice of the dangerous condition.” He advances only a
“constructive notice” argunment against these defendants. Rehn
argues that the circuit court “erred when it found, as a matter of
law, that ‘less than four mnutes’ was insufficient tine to give
Westfield, through [ICC s] janitorial staff, an opportunity to

14



di scover the spill and either warn Rehn of its existence or clean
it up.” We disagree.

In Zappala, 233 Mi. at 446, the Court of Appeals rejected the
notion that a commercial business has a duty to correct or warn
agai nst a slippery condition created by a custoner “as soon as it
occurs[.]” A patron of a self-service parking service garage
slipped on oil or grease. The Court reversed a jury verdict in
favor of the patron. “[El]ven if we assune that periodic
i nspections are necessary,” business proprietors do not breach
their duty of care by failing to i nstantaneously detect and correct
those conditions. See id. at 445. “[I1]t woul d be unreasonable to
hold that it is [their] duty to continuously inspect and sand down
any and all | eakage as soon as it occurs[.]” Id.

Here, the only evidence regardi ng the anmount of tine the spill
was on the floor was DeChanps’ testinony confirmng that it was
“less than four mnutes.” Rehn argues that “[a] reasonable jury
could find that Defendants Wstfield and [ICC], in the course of
carrying out their assigned duties to nonitor the area and watch
for hazards, and by the exercise of due diligence, should have
di scovered such a large spill prior to the Plaintiff falling in

it.”?2 W disagree that such equivocal testinmony could form the

2l n support, Rehn cites only a decision of the Fourth Circuit
Court of Appeals. See Konka v. Wal-Mart Stores, Inc., 133 F.3d 915
(4" Cir. 1998)(reported in full text at 1998 U S. App. LEXIS
1093) (custoner slipped on wet tile floor at open doors to garden
center entrance on rainy day; evidence was sufficient to showstore

(continued.. .)
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basis for a jury verdict against Westfield and | CC

Even assum ng that the i nterval between the spill and the fal
was “less than four mnutes,” as the circuit court pointed out,
DeChanps did not know or estimate precisely how nuch less tine
el apsed. She testified that she did not see the spill, and, in
doing so, left to pure specul ati on whether that interval could be
nmeasured at a full three mnutes and fifty-nine seconds or only “a
matter of seconds[.]”

W cannot say that any reasonable juror could rely on such
equi vocal testinony to find that Rehn had net his burden of proving
t hat these defendants had enough time to discover and either clean
up or warn about the spill. W agree with the circuit court that
such conj ecture cannot serve as grounds for holding Wstfield and
ICC liable. See Moulden, 239 MI. at 233 (because string bean on
whi ch grocery patron slipped “nmay have fallen froma grocery cart
a few nonments before she walked up the aisle[,]” there was no
evi dence of constructive notice); Zappala, 233 Ml. at 446 (because
oil or grease on which garage patron slipped “may have | eaked from
a car occupying the space beside her car, only a few nonents before
she returned[,]” evidence was insufficient to establish

constructive notice); carter, 126 M. App. at 164 (because only

2(...continued)
ei ther caused the slippery condition or knew about it). Evenif we
were to give persuasive value to that decision, it would not help
Rehn given the distinguishing factual circunstances in that case.
See 1id.
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evi dence as to why grocery patron fell was her conjecture that she
tripped on upturned carpet, and there was no evidence regarding
“the length of tine it was turned up[,]” evidence was insufficient
to establish constructive notice or to preclude summary judgnent).

JUDGMENT AFFIRMED. COSTS TO BE
PAID BY APPELLANT.
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