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Appel I ant 104 West Washington Street |11 Corporation brought a
declaratory judgnent action in the GCrcuit Court for Wshington
County against the City of Hagerstown (“City”). The City’'s “Adult
Busi nesses Ordinance,” it clainmed, violated appellant’s right to
free speech wunder the First Amendnent of the United States
Constitution and Article 40 of the Maryl and Decl arati on of Rights.
The Ordi nance required, anong other things, that “certain adult-
oriented businesses” in the Gty apply for and obtain |icenses,
l[imt their hours of operation, and ensure that their booths,
cubi cl es and ot her encl osed areas for view ng adult vi deos were not
conpl etely cl osed. The conplaint also included a claim against
P.L. Smth, a Hagerstown police officer who had, it alleged,
“threatened and intim dated” appellant’s enployees for failing to
conply with the terns of the Ordinance. But this claimwas |ater
dropped, leaving the Gty as the only defendant.

The City responded with a notion for summary judgnment. The
circuit court granted that notion in part, declaring that the
Ordi nance was “constitutional in every other respect” except for
its failure to provide a tinme Iimt for issuing or rejecting an
adult business’s application for a |icense. The City pronptly
amended the Ordinance so that it included a tinme limt for issuing
or denying an adult business |icense and renewed its notion for
sunmmary judgnment. That notion was granted in full, triggering this
appeal .

Appel | ant presents three issues for our review. As set forth



inits brief, they are:

l. Whet her the circuit court erred in declaring the
O di nance constitutional, given the absence of any
evidence in the legislative record, according to
appel lant, showing that the restrictions placed
upon conmmuni cation serve a significant state
interest and that the Ordinance is narrowWy drawn
SO as to render any incidental restriction upon
freedom of speech no greater than necessary;

1. Whether the circuit court erred in considering
docunents that the Gty provided in support of its
notion for sumary  j udgnent because these
docunent s, according to appellant, did not neet the
affidavit requirements under the Maryl and Rul es;

[11. Whether the circuit court erred in finding that the
Ordinance was not an unconstitutional pri or
restrai nt of speech, despite its failure, according
to appellant, to provide for appellate-Ievel
judicial review of the Gty s decision to deny,
revoke, or suspend an adult business |icense.

For the reasons that follow, we affirm the judgnent of the

circuit court.

Background

There is no dispute as to the facts of this case. Appellant
owns and operates a business at 23 E. Wshington Street in
Hagerstown that sells books, nmagazines, video, lingerie and
novelties that are “adult” in nature. At the back of its store,
appel | ant provi des boot hs for custoners to view adult videos. The

store has been Hagerstown’s only adult business since 1990.



Prior to Septenber 2002! Hagerstown Chief of Police Arthur
Smth reportedly received conplaints of illegal drug activity
occurring at appellant’s place of business during the early norning
hours before 6:00 a.m The conplaints were nade by enpl oyees of
WHAG a local television station that occupi ed a buil di ng adj acent
to appellant’s business, and by tenants of two nearby apartnent
conpl exes. According to Chief Smth, the enpl oyees and the tenants
expressed consi derable concern as to their personal safety. Chief
Sm th conveyed their concerns to t he Hagerstown Police Departnent’s
Street Crinmes Division for further investigation and passed them

along to other city officials as well.

During this time, Chief Smth nmet with a man who cl ai ned he
had contracted Autoinmune Deficiency Syndrome (“AIDS’) after
engaging in “hundreds” of honpbsexual encounters at appellant’s
pl ace of busi ness. “Het erosexual nen,” he informed Smith, were
perform ng honosexual acts at appellant’s business in exchange for
noney to support their drug habits. The acts took place by neans
of “glory holes” in the partitions that separated the video-displ ay
booths at the back of appellant’s store. He feared that the
het er osexual s, who had contracted sexually transmtted di seases by

engagi ng in honbsexual acts at appellant’s business, mght

YIn his affidavit, Police Chief Arthur Smth stated only
that the conplaints were made “prior to Septenber 2002,” inplying
that these conplaints were made shortly before that date.
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retaliate against the City’'s gay community. Chief Smth notified

City officials of the man’s concerns.

Sonme time later, Chief Smth, acconpanied by Hagerstown City
Attorney Mark Boyer and Gty Admnistrator Bruce Zi nmrernman,
conducted an on-site inspection of appellant’s business. At that
time, Chief Smth stated, he “personally observed the ‘gl ory hol es’
whi ch had been described to [him by the nman who [had] contracted

Al DS.”

On May 30, 2002, the Washington County Health Departnent
i ssued an order requiring appellants to “cease and desist all
structural activities [glory holes] that enabl e sexual contact [toO]
tak[e] place” because “said structural activity constitutes a
dangerous condition and/or nuisance that could facilitate the
spread of Sexually Transmtted Diseases and nust be abated

I medi ately.”
The Ordinance

On Septenber 5, 2002, City InterimPlanning D rector Deborah
Everhart sent Cty Admnistrator Bruce Zinmerman a nenorandum
proposi ng an Adult Busi ness O di nance. The ordinance, according to
Everhart, would regul ate the “tinme, place, and manner” in which the
City' s adult businesses operated. Copies of Everhart’s nenorandum
were sent to the Mayor and City Council nenbers, as well as to the

City Cerk, Gty Attorney, and City Finance D rector.



On Cctober 22, 2002, “the Mayor and Gty Council,” as noted in
the mnutes of the Council’s 22" Session, “unani nously agreed by
voi ce vote to adopt [the] Ordinance,” which was incorporated into
Chapter 46 of the Hagerstown City Code as 88 46-1, 46-2, 46-3, 46-

4, 46-5 and 46-6:

§46-1. Purpose. The purpose of this Odinance is to
protect the health, welfare, safety, norals and genera
wel fare of the citizens of the Cty by addressing the
del eteri ous secondary effects of certain adult oriented
busi nesses operating wthin the Cty; to prevent the
I mpai rment of, or detrinent to nei ghboring properties; to
pronote safe, sanitary conditions and conbat the spread
of sexually transmtted di sease; and to protect children
who may be attracted to such establishnments. This chapter
does not have, and is not intended to have t he purpose or
effect of inposing a limtation or restriction on the
content of any communicative material, or to infringe
upon the reasonabl e exercise of a |egitinate business.

§46-2. Definitions. For purposes of this chapter the
following ternms shall have the follow ng neanings:

A. Adul t busi ness. Any  comerci al est abl i shrent
| ocated in the City that:

l. has 5% or nore of its stock on the prem ses,
or has 5% or nore of its stock on display, in
books, mnmgazi nes, periodicals, photographs,
drawi ngs, scul ptures, notion pictures, filns,
videos or other simlar inages by any nedi um
whi ch depict specified sexual activities or
anat onmi cal areas;

1. displays on its premses, or provides for
di splay or viewing on its prem ses, any notion
pictures, filns, videos or other simlar
i mages by any nedi um which depict specified
sexual activities or specified anatom cal
ar eas;

I1l1. has 5% or nore of its stock on the prem ses,
or nmore of its stock on display in products,
devices or novelties designed or sold
primarily for the purpose of stimulation of
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human genitalia, or ot her sexual
gratification.

§46.-3 License required.

It shall be unlawful for any person to own, operate,
manage or naintain an adult business in the Gty wthout
first obtaining an adult business license from the
Depart nment

§46-4 Application for license; fee

An applicant for an adult business |icense shall register
with and provide the following information on the
appropri ate application formprovided by the Departnent:

A. The address at which the adult business will be

oper at ed.

B. The name, street address and tel ephone nunber of
all owners of the adult business.

C. If the owner of the adult business is not an

i ndi vidual, the applicant shall provide the nane,
street address, resident agent, resident agent
address and telephone nunber of the owner
Appl i cant shal | further provide the nanes,
addresses and tel ephone nunbers of all individuals
or entities who own or have any interest in the
entity which owns the adult business.

D. The nane, street address and tel ephone nunber of a
desi gnat ed contact person for the owner(s)
E. A non-refundabl e annual |icense fee of $250.00.

§46-5. Adult business regulations.

The following regulations shall apply to all adult

busi nesses in the Cty:

A No adult business shall operate or be open to the
publ i c between the hours of 1:00 a.m and 6: 00 a. m

B. No adult business shall be |located within 500 feet

of another legally operating and |icensed adult
busi ness. Adult businesses existing and actually
operating on the effective date of this chapter
shall be exenpt fromthis regul ation.

C. No adult business shall permt anyone under the age
of 18 years of age to be on the prem ses of the
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adul t busi ness for any purpose.

D. No booth, cubicle or area used for view ng notion
pictures, filnms, novies, videos or other simlar
i mges by the general public shall be capable of
bei ng conpl etely cl osed. Any such booth, cubicle or
area shall be and remain open at all tines.

E. No booth or cubicle used for viewing notion
pictures, films, novies, videos or other simlar
i mages by the general public shall have any hol es
or openings, nor shall any booth or cubicle be
accessi bl e by any adj acent booth or cubicle, except
for the primary opening for ingress and egress to
sai d booth or cubicle.

§46.6. Denial; revocation or suspension.

An adult business license may be denied, revoked or
suspended at any tinme by the Departnent if after receipt
of witten notice, the owner fails to imediately
elimnate any violations of the regulations contained
herein. Denial, revocation or suspension of an adult
business |license shall be in addition to, and in
substitution of the penalties provided for in §46-8 of
this chapter

O particular relevance to the issue that gave rise to this

action were 846-4(C), 846-5(E) and 846.6. Section 46-4(C) required

each adult business |icense applicant to disclose the nanes,
addresses and tel ephone nunbers of all individuals or entities
having an ownership interest in the business. Section 46-5(E)

prohibited |icensed adult businesses from “conplete[ly] closing”
any “booth, cubicle or area used for viewing notion pictures,
films, novies, videos or other simlar inmges by the general
public. And 846.6 set forth the requirenents for denying an adult
busi ness license and revoking or suspending a license that had

al ready been i ssued.



Appellant’s Complaint

On March 6, 2003, appellant filed a conplaint in the Grcuit
Court for Washi ngton County agai nst the Cty and Hagerstown O ficer
P.L. Smth. The conplaint alleged that, on March 3, 2003, Oficer
Smth and an unnaned city attorney went to appellant’s place of
business and threatened to arrest its enployees unless they
conplied with the ternms of the Odinance®? which required themto
shut down the store between 1 a.m and 6 a.m and ensure that none
of the video booths |ocated on the prem ses were, at any tineg,

conpl etely cl osed.

Count one of appellant’s conplaint sought a declaration that
the Ordinance violated Article 40 of the Maryland Decl aration of
Ri ghts because it was “not narrowy drawn . . . [did] not provide
for alternative avenues of conmmunication . . . |ack[ed] effective
l[imtations of the time for an admnistrative decision
fail[ed] to provide for pronpt judicial review and ”"constitute[d]

an unrevi ewabl e prior restraint on free speech.”

Count two requested that Oficer Smth be enjoined “from
further acts of intimdation and acts of reprisal against
[appellant],” which “constitute[d] a <chilling effect upon
[ appel | ant’ s] free speech” and “caused [appell ant] econom ¢ harm”

And appel | ant requested that the circuit court “enter judgnent

2 El even days after this purported incident, on March 14,
appel l ant applied for, and was granted, an adult business |icense
by the City, pursuant to the O di nance.
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i n the anbunt of One Hundred Thousand Dol | ars ($100, 000)” agai nst

the officer and the CGity.

Proceedings Below

At the Gty s request, the case was renoved to the United
States District Court for the District of Mryland because
appellant, in the Gty s words, “[wa]s alleging that [the Cty]
violated its rights of free speech, presumably under the First
Amendnent to the United States Constitution.” But the federal
court ultimtely sent the case back to the circuit court after

appel I ant abandoned that claim

Then, in Septenber 2003, the Court of Appeals, in Pack Shack
v. Howard Co., 377 M. 55 (2003), declared a Howard County
ordi nance unconstitutional because it conditioned the grant of
licenses to operate adult businesses on certain mandatory
di scl osures: specifically, +that each adult business I|icense
applicant state the nane and address of all natural persons having
a financial interest in the business. Relying solely on that
deci si on, appellant noved for partial summary judgnment, asserting
that “[t]he requirenents for |icensure set forth” wunder the
Hagerstown Adult Business Law were “unconstitutional and in

violation of the Maryland Declaration of Rights Article.”

Filed on June 24, 2004, appellant’s notion for partial summary
judgnment was still pending before the circuit court one nonth | ater
when the Cty Council repealed 846-4(C), as it required the sane
type of information requested by Howard County in Pack Shack.
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Fol | ow ng that anendnment, the Gty filed a cross notion for sunmary

j udgnent .

To its summary judgnent notion, the Gty attached copies of
the Health Departnent order requiring appellants to “cease and
desist all structural activities that enabl e sexual contact,” the
agenda and m nutes for the Septenber 10'", Septenber 24'" and Cct ober
22" Mayor and City Council nmeetings; appellant’s adult business
|icense application; and answers to interrogatories propounded by

bot h si des.

On August 2, 2004, appellant filed a notion to strike the
City' s exhibits, principally the CGty's answers to interrogatories.
Appel  ant argued that the answers were hearsay and inadm ssible
under Rule 2-501(c) as “an affidavit supporting or opposing a

notion for summary judgnent.”

In response, the Gty supplenented its notion with the
following exhibits: an affidavit signed by Chief Smth, a copy of
t he Septenber 5'" nmenorandum from City Interim Planning Director
Deborah Everhart to Adm nistrator Bruce Zi mrerman containing the
proposed Adult Businesses O dinance, and a copy of the anmended
Ordi nance. Thereafter, the circuit court deni ed appellant’s notion
to strike on the grounds that the Cty had “supplied the
appropriate affidavit,” apparently referring to Chief Smth's sworn

statenent.

A hearing on the City' s notion for summary judgnent ensued.

Foll owi ng that hearing, on Novenber 3, 2004, the court issued a
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menor andum opi ni on denying the Gty’s request for summary judgnent
as to count one of appellant’s conplaint, while noting that the
Ordi nance was, in fact, “enforceable, except for the deficiency
found due to there being no tinme standard to decide to issue or
reject a business license.” But it granted the Cty sumary
judgnment as to count two of appellant’s conplaint, pointing out
that the police officer, whomappel |l ant cl ai mred had t hreat ened and
intimdated its enpl oyees, was no longer a party to the suit, and
that appellant “had admtted inits answer to interrogatories that
[count two] applie[d] to the police officer and not to the
[City].”
On February 25, 2005, the City anended the O di nance agai n.
It inserted 846-4(F), nmandating that adult business |icenses be
i ssued or denied within 30 days of application. It also added a
sentence to 846-6, stating that “[a]ny applicant or |icensee who
has a |icense deni ed, revoked or suspended shall have the right to
appeal such action of the Departnent to the Crcuit Court for
Washi ngton County, Maryland, within (30) days of receipt of the

notice of said action.”

On March 15, 2005, the City again noved for summary judgnent
based on the re-anended Ordinance. Two weeks |ater, appellant
nodified its conplaint to include the contention that “[t]he
di scl osure requirenments in the Hagerstown Adult Bookstore Law, as
provided in 846.4 thereof, constitute an unconstitutional prior

restraint on free speech.”
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On June 30th, the court issued an order granting the City's
notion for summary judgnent. It held that the Ordinance, as
anended, was “constitutional and violate[d] nether [sic] Maryland
Declaration of R ghts, the Miryland Constitution, nor The

Constitution of the United States.”

DISCUSSION
I.

Appel | ant contends that the circuit court erred in holding
that the Odinance was constitutional. It clains that there is
nothing inthe legislative record to indicate that the Cty Counci
had i nformati on or evidence before it, prior to the enactnent of
the O dinance, sufficient to establish that the | aw would serve a
significant state interest and would be narrowmy tailored so as to
render any incidental restriction upon freedomof speech no greater
t han necessary. Consequently, the Ordinance, appellant clains,

viol ates both Article 40 of the Maryl and Decl aration of Ri ghts® and
the First Amendnent of the United States Constitution.?

3 Article 40 of the Declaration of Rights provides as
foll ows:
FREEDOM OF PRESS AND SPEECH.
That the liberty of the press ought to be inviolably
preserved; that every citizen of the State ought to be
all oned to speak, wite and publish his sentinents on
all subjects, being responsible for the abuse of that
privil ege.

4 The First Amendnent to the United States Constitution
st at es:
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In alleging that the O dinance is unconstitutional under the
First Amendnent, appellant has revived a claimthat it previously
abandoned when its conpl aint was before the United States District
Court for the District of Maryland. In fact, it was appellant’s
abandonnment of that claimthat pronpted the federal district court

to send appellant’s case back to the circuit court for resolution.

In any event, because there is no dispute that appellant’s
Article 40 claimwas properly before the circuit court and because
Article 40 of the Mryland Declaration of R ghts is “in pari
materia Wth the First Anmendnment” and, thus, the “legal effect” of
both provisions “is substantially the same,” Sigma Delta Chi v.
Speaker, 270 Md. 1, 4 (1973) we shall consider appellant’s two
contentions — that the Ordinance violates Article 40 and the First

Amendnent — as a single claim

To survive constitutional scrutiny, an ordinance regul ating
speech nust be a “‘content-neutral tinme, place and manner [speech]
restriction”” whichis ““narromy tailored to serve a significant
governnental interest’” and “‘leave[s] open anple alternative
channel s for conmunication.’” Pack Shack, 377 Ml. at 67 (quoting
State v. Sheldon, 332 M. 45, 54, 629 A 2d 753, 758 (1993))

(citations omtted). The circuit court held, and we agree, that

FREEDOM OF RELIGION, OF SPEECH AND OF THE PRESS;
PEACEFUL ASSEMBLAGE; PETITION OF GRIEVANCES:
Congress shall make no | aw respecting an establishnent
of religion, or prohibiting the free exercise thereof;
or abridging the freedom of speech, or of the press; or
the right of the people peaceably to assenble, and to
petition the Government for a redress of grievances.
-13-



the Ordi nance satisfies those requirenents.

In fact, appell ant does not dispute the circuit court’s ruling
that the Ordinance is a “content-neutral tine, place and manner
restriction,” or that it “leaves open anple alternative channels
for comunication.” Id. But it does insist that the circuit court

had no basis for finding that the Ordi nance was “*narrowy tail ored
to serve a significant governnmental interest.”” 1d. To neet this
requirenent, appellant argues, the Cty was required to
denonstrate, by nmeans of “pre-enactnent evidence” contained in the
Ordi nance’s legislative record, that this regulati on was i ntended
to address specific “negative secondary effects” and was narrowy
drawn to render any incidental restriction upon speech no greater
than necessary. There was none, appellant clains. The
| egi slative record underlying the Odinance, it mintains, is
devoid of any pre-enactnent evidence of the specific “negative
secondary effects” associ ated wi th busi nesses that sell adult books
and videos. And, absent such pre-enactnent evidence, “[t]he

suppl emental materials submtted by the City tothe Grcuit Court,”

appel l ant cl ai ns, “cannot sustain [the] regulation[]” at issue.

To buttress its position, appellant cites City of Renton v.
Playtime Theatres, Inc., 475 U S. 41 (1986), and one of its
offspring, 11126 Baltimore Boulevard, Inc. v. Prince George's
County, 886 F.2d 1415 (4'" Cir. 1989). But these cases, as we shal

see, subvert nore than they support appellant’s position.

In Renton, Playtime Theatres filed an action in federal
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district court against the Cty of Renton, Washington, seeking a
determnation by that court that the nunicipality’s zoning
ordi nance, prohibiting adult notion picture theaters fromlocating
within 1,000 feet of any residential zone, church, park, or school.
Granting sunmary judgnent in Renton's favor, the district court
hel d that the ordinance did not violate the First Anendnent. But
the Ninth Crcuit disagreed, and reversed that decision. The
ordi nance, it ruled, violated Playtine Theatres’ “first anmendnent
interests” because it posed a “substantial restriction on speech,”
and because Renton “had little enpirical evidence before it to
denonstrate the all eged del eterious effects of adult theaters” that
the ordi nance was purported to regulate. Playtime Theatres, Inc.,

v. City of Renton, 748 F.2d 527, 537 (1984).

But the Ninth Grcuit’s ruling was, in turn, reversed by the
Suprene Court. It upheld the zoning ordi nance, declaring that “t he
First Amendnent does not require a city, before enacting such an
[adult theater zoning] ordinance, to conduct new studi es or produce
evi dence independent of that already generated by other cities.”
Rather, the First Amendnent only requires, the Suprene Court
stated, that “‘whatever evidence the city relies upon [be]
reasonably believed to be relevant to the problem that the city

addresses.’” 475 U.S. at 51-52.

The “Renton test,” as it has becone known, was invoked by the
Fourth Circuit in 11126 Baltimore Blvd. |n that case, the federa
di strict court struck down as unconstitutional a county ordi nance,

whi ch, anong other things, limted the | ocation of adult bookstores
-15-



in the county to specific comrercial zones. In its view, the
“[c]ounty [c]ouncil did not have before it at the tinme it took
action . . . . ‘substantial evidence’ which provided a factua
basis for the Council's conclusion that the regul ated busi nesses
actual ly produced negative secondary effects and the restrictions
woul d advance t he stated governnental interests.” 886 F.2d at 1422.
In so holding, the district court applied the sane standard
appellant relies on in arguing that the Odinance at issue is
invalid, nanely, the requirenent that the legislative record
surrounding the Ordinance contain pre-enactnent evi dence
denonstrating the “negative secondary effects” of the particul ar
adul t businesses that the | aw was intended to regul ate.

But this requirenment, the Fourth Circuit declared, “'inposed.

an unnecessarily rigid burden of proof on the county council .
Id. (quoting Renton, 475 U.S. at 50). The Renton test does not
require, it avowed, extensive pre-enactnent evidence in the

| egi slative record. On the contrary, the Fourth Circuit observed:

[L]ittle nore than general, nonscientific and concl usory
statenents about sexually oriented businesses and their
negative secondary effects net [Renton’s] burden of
proof. 886 F.2d at 1422.

In applying the Renton test to the county ordinance, the
Fourth Circuit “review ed] the reasonabl eness of [the ordi nance]
not solely on the basis of the legislative record before [the
county council], but of what it reasonably foresaw. ” 886 F.2d at
1423. In so doing, it noted that “[i]t defies common sense to

suppose that conmunity |eaders in [the county] were not aware of
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conpar abl e conditions in other localities. Consequently, we nust,”
the federal appellate court continued, “assunme that a proper factor
in this local legislative determ nation of governnental interests
was what was denonstratively deened generally experienced in
simlarly situated communities.” Id. It then concluded that the
county council had relied upon "what was denonstratively deened
general ly experienced insimlarly situated communities,” that this
evidence was reasonably related to the ordinance the counci
enacted, and, hence, the ordinance nmet the Renton test.
The Renton test was applied by this Court in Landover Books v.

Prince George’s Co., 81 MI. App. 54 (1989). W observed that

[t]he test set forth in Renton does not require specific
data in the record. Instead, the test is whether the
Counci |, when enacting the ordi nance, had evi dence whi ch
it reasonably believed was rel evant to the problens the
County sought to address. I1d. at 73 (quoting Renton, 475
U S. at 51-52).

In determining that the Prince George’s County ordi nance at

i ssue satisfied the Renton test, we further noted that

statutes simlar to the subject ordinance have been
uphel d on legislative records containing |ess evidence
than in the instant case. |In Hart Book Stores, the North
Carolina Legislature had little nore than the results of
an i nspection conducted by a county health of ficer whose
report was read by a sponsoring senator to a | egislative
comm ttee. Hart Book Stores, 612 F.2d at 828-29 n.9.
Furthernore, in wall Distributors [782 F.2d 1165, 1169
n.6 (4" Gr. 1986)], the only evidence presented prior
to the enactnment of the regulation was an arrest record
and one affidavit averring that illegal sexual activity
occurred in video booths. Accordingly, we concl ude that
the County’s reliance upon the record evidence before it
was not unreasonabl e. Landover Books, 81 Ml. App. at 75.

As did their counterparts in Landover Books, |ocal officials

in the instant case received correspondence about the alleged
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“negative secondary effects” of appellant’s adult business from
concerned citizens in the comunity, nanely, from enployees and
tenants in the vicinity of appellant’s store, as well as fromthe
man who claimed to have contracted AIDS as a result of his sexual

activities at the store.

Moreover, prior to the enactnent of the Odinance, the Cty
Health Departnent inspected and docunented the *dangerous
condition[s]” existing at appellant’s store, and Police Chief
Smth, Gty Admnistrator Zimerman and Cty Attorney Boyer also
visited the prem ses and observed the health and sanitation hazards
there. Chief Smth averred in his affidavit that he passed al ong
hi s observations, and the conplaints he received from nenbers of
the conmunity, to City officials. And Chief Smth, Adm nistrator
Zi mrer man and Attorney Boyer were all present at the Septenber 10,
2002 City Council work session when the O di nance was di scussed and

consi der ed.

The City officials’ inspections and observations constituted
evidence which the Cty Council, in the wrds of Renton,
“reasonably believed was relevant to the problens [it] sought to
address” in enacting the Ordinance. 475 U S. at 51-52 (qguoted in
Landover Books, 81 Ml. at 73), and that was reflected in the
preanbl e of the Ordinance, which stated that its purpose was to
“address[] the deleterious secondary effects of certain adult
ori ented busi nesses operating withinthe Gty” by “prevent[ing] the
inmpairnment of, or detrinent to neighboring properties

pronot [ing] safe, sanitary conditions and conbat[ing] the spread of
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sexually transmtted disease . . .7 And these “del eterious
secondary effects,” we conclude, were reasonably related to the
evidence on which the Gty purportedly relied in enacting the
Ordi nance, nanely, reports fromcitizens in the community regarding
unsafe conditions and the increased risk of sexually transmtted
di seases, as well as the observations of Chief Smith and other City
officials concerning the dangerous conditions on the prem ses.
Mor eover, we may al so assune, as the Fourth Grcuit did in 11126
Baltimore Blvd., that “community |eaders” were “[]aware of
conparable conditions in other localities and of the varied
responses being attenpted by other governnments to simlar

conditions'” 886 F.2d at 1423.

Still, appellant asserts in its brief that “[t]here is
absolutely no indication that this informati on was before the Gty
Council” at the tine the Ordi nance was enacted. But that, according
to Renton, is beside the point. Under Renton, a mnunicipality need
not denonstrate a definite time, prior to enactnment, that it
considered the evidence it purportedly relied upon in enacting the
ordi nance. Rather, it nmust only show that “whatever evidence [it]
relie[d] upon [was] reasonably believed to be relevant to the
problemthat [it] addresse[d].” 475 U.S. at 51-52. The City has
done so in this case. Thus, we hold that the circuit court did not
err in ruling that the Cty s Odinance passed constitutional

must er .

In an attenpt to bolster its flagging position, appellant

further argues that “[t] here was no evidence that enforcenent of
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existing |aws would not address any real or perceived probl ens”
addressed by the regul ation. But that argunent has little bearing
on the constitutionality of the Ordinance. The City has no
constitutional obligationtolimt itself tothe |least restrictive
neans of addressing the secondary effects targeted by the
Ordi nance. Big Wolf Discount Video Movie Sales, Inc. v, Montgomery
County, 256 F. Supp. 2d 385, 394 (D. Md. 2003) (hol di ng that content -
neutral time, place and manner-based “ordi nance need not adopt the
| east restrictive alternative by focusing on the preci se adverse
effects cited in the studies in order to pass constitutional
muster”). Onthe contrary, city officials nust have “* a reasonabl e
opportunity to experinent with solutions to admttedly serious
probl ems,’” such as the deleterious effects that the Ordi nance was
i ntended to address. Id. (citing Young v. American Mini Theaters,

427 U.S. 50, 71 (1976)) (plurality opinion).
II.

Appel l ant further argues that the circuit court erred in
consi dering the foll ow ng docunents in support of the City’s notion
for summary judgnent: 1) the City's interrogatory answers si gned by
City Adm ni strator Zi mmerman and Chief Smith's affidavit i n support
of the City's notion for summary judgnent; 2) the WAashi ngton
County Heal th Departnent abatenent order; and 3) the Septenber 5,
2002, nmenmorandum from City Interim Planning Director Deborah A
Everhart to Adm ni strator Zi mernman. Those docunents, accordingto
appel lant, did not conply with the affidavit requirenments of the

Maryl and Rul es.
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Rul e 2-501(a) requires that a notion for sunmary judgnent be
supported by an affidavit if it is "filed before the day on which
the adverse party's initial pleading or notion is filed" or is
"based on facts not contained inthe record.” Rule 2-501(c) states
that affidavits filed in support or opposition to notions for
summary judgnent “shall be nade upon personal know edge, shall set
forth such facts as woul d be adm ssi bl e in evidence, and shall show
affirmatively that the affiant is conpetent to testify to the
matters stated in the affidavit.” And Rule 2-311(d) states that
"[a] notion or a response to a notion that is based on facts not
contained in the record shall be supported by affidavit and
acconpani ed by any papers on which it is based." Because a court
has "no right" to consider any "fact" set forth by a party in
viol ation of Rule 2-311(d), Scully v. Tauber, 138 Ml. App. 423, 431
(2001), appellant clains that the circuit court erred in relying on
the aforenentioned docunents in granting the Cty's notion for

sunmary j udgnent.

The interrogatory answers, signed by Adm ni strator Zi nmerman
and offered in support of the Gty s notion for summary judgnent,
were insufficient in formunder Rule 2-501(c), appellant clains,
because they were nade “to the best of [Zi nmerman’s] information,
knowl edge and belief,” rather than on the basis of his persona
knowl edge. W agree that, without nore, these interrogatory answers
woul d not have conplied wth that Rule. Fletcher v. Flournoy, 198
Md. 53, 58,(1951)(holding that an affidavit stating that it was

““to the best of his know edge, information and belief’” nust be
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di sregarded.””), cert. denied, 343 U.S. 917 (1952).

But, as we noted above, the circuit court denied appellant’s
notion to strike only after Chief Smth filed a supplenentary
affidavit which, the Cty asserts, attested to the same facts set
forth in its interrogatory answers. W agree that all of the
evidentiary facts contained in the GCty's interrogatory answers
supporting its sunmary judgnent notion — that is, the conplaints
from residents and business owners concerning alleged illicit
activities in the back of appellant’s store in the early hours of
t he norni ng before 6:00 a.m and the concerns rai sed by the man who
clainmed to have contracted AIDS at the store — were supported by
Chief Smth's affidavit. Therefore, the City’'s answers to
interrogatories were adm ssible under Rule 2-311(d) provided that
Chief Smth's affidavit was itself adm ssible under Rule 2-501(c).

And it was.

Chief Smith averred in the body of his affidavit that he was
“conpetent to testify” and had “personal know edge of the facts .
set forth herein.” Appellant nonethel ess chall enges the | egal
validity of the affidavit, noting that, with the exception of Chief
Smth's observations of “glory holes” at appellant’s store, his
“affidavit contai ned nostly hearsay and was not adm ssible for the
truth of the matters asserted.” But appel lant m sconstrues the
nature of the “facts” set forth in Chief Smith's affidavit. They
were not, as appellant contends, offered as evidence that hundreds
of honbsexual encounters and H V transm ssions had actual ly taken

pl ace at appellant’s store. Rat her, they were of fered as evi dence
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of the “health and safety concerns that [had been] raised” by
nei ghbori ng resi dents about appellant’s store, which pronpted the
City to enact the Ordi nance. Thus, it was not necessary that Chief
Smith verify the truth or falsity of the residents’ concerns, but
only affirmthat those concerns had been personally expressed to
hi m

Simlarly, as the Cty notes in its brief, the Health
Depart ment abatenent order was not offered for the facts it
contained, that is, to prove that appellant’s store actually had
“glory holes,” or that it failed to abate said “glory holes.”
Rat her, |ike the conplaints received by Chief Smith, the order was
produced as part of the evidentiary “foundation” that was
“reasonably believed to be relevant” to the secondary effects
addressed by the Ordi nance i n accordance with Renton, 475 U.S. at
51. Moreover, because there was no indication that the circuit
court considered the Order “for the truth of the matter” in its

decision to award summary judgnent, we see no basis for error.

Finally, the Septenber 5" memorandum from Interim Pl anning
Director Everhart to Adm nistrator Zi mrerman was, by appellant’s
own adm ssion, nerely a restatenent of the O-dinance itself.
Therefore, it did not constitute an all egation based on facts not
contained in the record, and the circuit court, to the extent that
it even considered this nenorandumin rendering its opinion — and
it is unclear to us that that occurred — did not conmt reversible

error.
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III.

Appel | ant next argues that the circuit court erred in hol di ng
that the Ordinance did not constitute an unconstitutional prior
restrai nt of speech. Specifically, the appellant asserts that the
“prior restraint of the [Ordinance’s] |icensing provision is not
saved from a facial challenge” because it does not provide the

appropriate level of judicial review

The circuit court ruled that, even though the plain text of
t he Ordi nance did not itself provide for pronpt judicial review, it
did not constitute an inperm ssible prior restraint because the
“Maryl and Rul es enabl e the court to handl e chall enges to this sort
of ordi nance, effectively and expeditiously.” Appellant counters,
however, that City of Littleton v. Z.J. Gifts D-4, LLC
(“Littleton”), 541 U. S. 774 (2004) requires nore — both judicial
review by the circuit court and appellate review of the circuit
court’s decision. But that argument, as the Gty noted in its
brief, was not raised below Al though appellant did cite
Littletonin its oppositiontothe City s second notion for summary
judgment, it did so solely in support of its claim that the
Ordi nance was unconstitutional because it did not have a provision
for maintaining the status quo during an appeal of a licensing

revocation, denial or suspension.

Because appellant’s argument as to the appropriate |evel of

judicial review was not raised before the circuit court, we need
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not consider it here. But, even if it had been preserved for our

review, we would find no nmerit init.

In Littleton, the Suprene Court stressed that “nothing in” the
two prior restraint cases on which it relied — FwW/PBS v. City of
Dallas, 493 U. S. 215 (1990) and Freedman v. Maryland, 380 U.S. 51
(1965) - “requires a city or State to place judicial review
safeguards all in the city ordinance that sets forth a |icensing
schene.” 540 U. S. at 775. |ndeed, where “the regul ati on conditions
the operation of an adult business on conpliance with neutral and

nondi scretionary criteria,” and “does not seek to censor content,”

a state’s “ordinary rules of judicial review are adequate,” the
Court opined. I1Id. at 784. |In the instant case, the circuit court,
havi ng found the O di nance to be such a regul ation, appropriately
concluded that Maryland’'s “ordinary rules of judicial review

provi ded such a satisfactory safeguard.

Appel | ant argues, however, that the Ordi nance did not contain
“neutral and non-discretionary requirenents” and, therefore, nore
judicial oversight is necessary than the Maryland Rul es provide.
Specifically, appellant maintains, the Ordi nance “does not contain
any mandatory |anguage that would elinmnate the discretion” of
officials charged with issuing adult business licenses. But this
assertion is contrary to the plain |anguage of the O dinance.
I ndeed, the Ordi nance expressly requires City officials to issue an
adult business Ilicense to any applicant that submts the

informati on specified in 8§46-4.
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Appel I ant counters that, even if an applicant satisfies 846-4,

the Ordinance still gives City officials the discretionto wthhold
a license, noting that, under 846-6, “‘[a]n adult business |icense
may be denied . . . if after receipt of witten notice, the [adult

busi ness] owner fails to elinmnate any violations of the

regul ati ons contai ned [ under 846-5] The use of the term “may”
in this provision, according to appellant, means that “[t]here is
nolimting | anguage in 846-6 that a |l icense can only be denied for
aviolation of 846-5.” But that interpretation strains credulity.
Appel | ant woul d have been nore persuasive if the Ordi nance stated
that “[a]n adult business |license may be awarded” if the adult
busi ness owner conplies with the requirenments of 846-4 and has no
vi ol ati ons under 846-5. But it does not. Instead, it only grants
City officials the discretion to deny |icenses to adult busi nesses
when those businesses fail to meet certain criteria. I n other
words, while the Ordinance provides that officials nay deny a
license if there is a violation of 846-5, it does not state that
they may deny a | icense on any ot her grounds. Therefore, assum ng
that the business is not in violation of 846-5 and has submtted

all the information required by 846-4, the O di nance provi des t hat

a license must be granted, as indeed, one was in appellant’s case.

JUDGMENT AFFIRMED. COSTS TO BE
PAID BY APPELLANT.
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