
Page One of Eight

MARYLAND BAR EXAMINATION
BOARD’S WRITTEN TEST

July 24, 2018

EXTRACT FOR QUESTION 2
THIS EXTRACT IS TO BE USED FOR QUESTION 2 OF THE BOARD’S WRITTEN 
TEST.  THIS EXTRACT CONTAINS SELECTED PROVISIONS OF THE MARYLAND 
ANNOTATED CODE.

Note:  Asterisks (*   *   *) indicate places where material contained in the Maryland Annotated 
Code has been omitted from this extract.

ANNOTATED CODE OF MARYLAND  
*    *    *

COMMERCIAL LAW
*    *    *

TITLE 3. NEGOTIABLE INSTRUMENTS

*    *    *

§ 3-203. Transfer of instrument; rights acquired by transfer

(a)  An instrument is transferred when it is delivered by a person other than its issuer for the 
purpose of giving to the person receiving delivery the right to enforce the instrument.

(b)  Transfer of an instrument, whether or not the transfer is a negotiation, vests in the transferee 
any right of the transferor to enforce the instrument, including any right as a holder in due course, 
but the transferee cannot acquire rights of a holder in due course by a transfer, directly or indirectly, 
from a holder in due course if the transferee engaged in fraud or illegality affecting the instrument.

(c)  Unless otherwise agreed, if an instrument is transferred for value and the transferee does not 
become a holder because of lack of indorsement by the transferor, the transferee has a specifically 
enforceable right to the unqualified indorsement of the transferor, but negotiation of the instrument 
does not occur until the indorsement is made.

(d)  If a transferor purports to transfer less than the entire instrument, negotiation of the 
instrument does not occur. The transferee obtains no rights under this title and has only the rights 
of a partial assignee.

*    *    *
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§ 3-302. Holder in due course

(a)  Subject to subsection (c) and § 3-106(d), “holder in due course” means the holder of an 
instrument if:

(1)  The instrument when issued or negotiated to the holder does not bear such apparent 
evidence of forgery or alteration or is not otherwise so irregular or incomplete as to call into 
question its authenticity; and

(2)  The holder took the instrument (i) for value, (ii) in good faith, (iii) without notice that 
the instrument is overdue or has been dishonored or that there is an uncured default with respect 
to payment of another instrument issued as part of the same series, (iv) without notice that the 
instrument contains an unauthorized signature or has been altered, (v) without notice of any claim 
to the instrument described in § 3-306, and (vi) without notice that any party has a defense or claim 
in recoupment described in § 3-305(a).

(b)  Notice of discharge of a party, other than discharge in an insolvency proceeding, is not 
notice of a defense under subsection (a), but discharge is effective against a person who became a 
holder in due course with notice of the discharge. Public filing or recording of a document does not 
of itself constitute notice of a defense, claim in recoupment, or claim to the instrument.

(c)  Except to the extent a transferor or predecessor in interest has rights as a holder in due 
course, a person does not acquire rights of a holder in due course of an instrument taken (i) by legal 
process or by purchase in an execution, bankruptcy, or creditor’s sale or similar proceeding, (ii) by 
purchase as part of a bulk transaction not in ordinary course of business of the transferor, or (iii) as 
the successor in interest to an estate or other organization.

(d)  If, under § 3-303(a)(1), the promise of performance that is the consideration for an 
instrument has been partially performed, the holder may assert rights as a holder in due course of 
the instrument only to the fraction of the amount payable under the instrument equal to the value 
of the partial performance divided by the value of the promised performance.

(e)  If (i) the person entitled to enforce an instrument has only a security interest in the instrument 
and (ii) the person obliged to pay the instrument has a defense, claim in recoupment, or claim to 
the instrument that may be asserted against the person who granted the security interest, the person 
entitled to enforce the instrument may assert rights as a holder in due course only to an amount 
payable under the instrument which, at the time of enforcement of the instrument, does not exceed 
the amount of the unpaid obligation secured.

(f)  To be effective, notice must be received at a time and in a manner that gives a reasonable 
opportunity to act on it.

(g)  This section is subject to any law limiting status as a holder in due course in particular 
classes of transactions.

*    *    *
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§ 3-305. Defenses and claims in recoupment

(a)  Except as stated in subsection (b), the right to enforce the obligation of a party to pay an 
instrument is subject to the following:

(1)  A defense of the obligor based on (i) infancy of the obligor to the extent it is a defense 
to a simple contract, (ii) duress, lack of legal capacity, or illegality of the transaction which, under 
other law, nullifies the obligation of the obligor, (iii) fraud that induced the obligor to sign the 
instrument with neither knowledge nor reasonable opportunity to learn of its character or its 
essential terms, or (iv) discharge of the obligor in insolvency proceedings;

(2)  A defense of the obligor stated in another section of this title or a defense of the obligor 
that would be available if the person entitled to enforce the instrument were enforcing a right to 
payment under a simple contract; and

(3)  A claim in recoupment of the obligor against the original payee of the instrument if 
the claim arose from the transaction that gave rise to the instrument; but the claim of the obligor 
may be asserted against a transferee of the instrument only to reduce the amount owing on the 
instrument at the time the action is brought.

(b)  The right of a holder in due course to enforce the obligation of a party to pay the instrument 
is subject to defenses of the obligor stated in subsection (a)(1), but is not subject to defenses of 
the obligor stated in subsection (a)(2) or claims in recoupment stated in subsection (a)(3) against 
a person other than the holder.

(c)  Except as stated in subsection (d), in an action to enforce the obligation of a party to pay 
the instrument, the obligor may not assert against the person entitled to enforce the instrument a 
defense, claim in recoupment, or claim to the instrument (§ 3-306) of another person, but the other 
person’s claim to the instrument may be asserted by the obligor if the other person is joined in the 
action and personally asserts the claim against the person entitled to enforce the instrument. An 
obligor is not obliged to pay the instrument if the person seeking enforcement of the instrument 
does not have rights of a holder in due course and the obligor proves that the instrument is a lost 
or stolen instrument.

(d)  In an action to enforce the obligation of an accommodation party to pay an instrument, the 
accommodation party may assert against the person entitled to enforce the instrument any defense 
or claim in recoupment under subsection (a) that the accommodated party could assert against 
the person entitled to enforce the instrument, except the defenses of discharge in insolvency 
proceedings, infancy, and lack of legal capacity.

*    *    *
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§ 4-207. Transfer warranties

(a)  A customer or collecting bank that transfers an item and receives a settlement or other 
consideration warrants to the transferee and to any subsequent collecting bank that:

(1)  The warrantor is a person entitled to enforce the item;

(2)  All signatures on the item are authentic and authorized;

(3)  The item has not been altered;

(4)  The item is not subject to a defense or claim in recoupment (§ 3-305(a)) of any party 
that can be asserted against the warrantor; and

(5)  The warrantor has no knowledge of any insolvency proceeding commenced with 
respect to the maker or acceptor or, in the case of an unaccepted draft, the drawer.

(b)  If an item is dishonored, a customer or collecting bank transferring the item and receiving 
settlement or other consideration is obliged to pay the amount due on the item (i) according to 
the terms of the item at the time it was transferred, or (ii) if the transfer was of an incomplete 
item, according to its terms when completed as stated in §§ 3-115 and 3-407. The obligation of a 
transferor is owed to the transferee and to any subsequent collecting bank that takes the item in 
good faith. A transferor cannot disclaim its obligation under this subsection by an indorsement 
stating that it is made “without recourse” or otherwise disclaiming liability.

(c)  A person to whom the warranties under subsection (a) are made and who took the item in 
good faith may recover from the warrantor as damages for breach of warranty an amount equal to 
the loss suffered as a result of the breach, but not more than the amount of the item plus expenses 
and loss of interest incurred as a result of the breach.

(d)  The warranties stated in subsection (a) cannot be disclaimed with respect to checks. Unless 
notice of a claim for breach of warranty is given to the warrantor within 30 days after the claimant 
has reason to know of the breach and the identity of the warrantor, the warrantor is discharged to 
the extent of any loss caused by the delay in giving notice of the claim.

(e)  A cause of action for breach of warranty under this section accrues when the claimant has 
reason to know of the breach.

*    *    *
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§ 4-401. When bank may charge customer’s account

(a)  A bank may charge against the account of a customer an item that is properly payable 
from that account even though the charge creates an overdraft. Any item is properly payable if it 
is authorized by the customer and is in accordance with any agreement between the customer and 
bank.

(b)  A customer is not liable for the amount of an overdraft if the customer neither signed the 
item nor benefited from the proceeds of the item.

(c)  A bank may charge against the account of a customer a check that is otherwise properly 
payable from the account, even though payment was made before the date of the check, unless 
the customer has given notice to the bank of the postdating describing the check with reasonable 
certainty. The notice is effective for the period stated in § 4-403(b) for stop-payment orders, and 
must be received at such time and in such manner as to afford the bank a reasonable opportunity to 
act on it before the bank takes any action with respect to the check described in § 4-303. If a bank 
charges against the account of a customer a check before the date stated in the notice of postdating, 
the bank is liable for damages for the loss resulting from its act. The loss may include damages for 
dishonor of subsequent items under § 4-402.

(d)  A bank that in good faith makes payment to a holder may charge the indicated account of 
its customer according to:

(1)  The original terms of the altered item; or

(2)  The terms of the completed item, even though the bank knows the item has been 
completed unless the bank has notice that the completion was improper.

*    *    *

§ 4-403. Customer’s right to stop payment; burden of proof of loss

(a)  Any person authorized to draw on the account, if there is more than one person, may stop 
payment of any item drawn on the customer’s account or close the account by an order to the bank 
describing the item or account with reasonable certainty received at a time and in a manner that 
affords the bank a reasonable opportunity to act on it before any action by the bank with respect to 
the item described in § 4-303. If the signature of more than one person is required to draw on an 
account, any of these persons may stop payment or close the account.

(b)  A stop-payment order is effective for 6 months, but it lapses after 14 calendar days if the 
original order was oral and was not confirmed in writing within that period. A stop-payment order 
may be renewed for additional 6-month periods by a writing given to the bank within a period 
during which the stop-payment order is effective.

(c)  The burden of establishing the fact and amount of loss resulting from the payment of an 
item contrary to a stop-payment order or order to close an account is on the customer. The loss 
from payment of an item contrary to a stop-payment order may include damages for dishonor of 
subsequent items under § 4-402.

*    *    *
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§ 4-407. Payor bank’s right to subrogation on improper payment

If a payor bank has paid an item over the order of the drawer or maker to stop payment, or 
after an account has been closed, or otherwise under circumstances giving a basis for objection by 
the drawer or maker, to prevent unjust enrichment and only to the extent necessary to prevent loss 
to the bank by reason of its payment of the item, the payor bank shall be subrogated to the rights:

(1)  Of any holder in due course on the item against the drawer or maker;

(2)  Of the payee or any other holder of the item against the drawer or maker either on the item 
or under the transaction out of which the item arose; and

(3)  Of the drawer or maker against the payee or any other holder of the item with respect to 
the transaction out of which the item arose.

(END OF EXTRACT)
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