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STATE OF MARYLAND ¥ IN THE
V. ¥ CIRCUIT COURT
OFFICER EDWARD NERO * FOR BALTIMORE CITY -
* CASE NO. 115141033

% i * % & * * ® *

DEFENDANT WILLIAM PORTER’S OPPOSITION TO THE STATE'S MOTION
TO COMPEL A WITNESS TO TESTIFY PURSUANT TO
SECTION 9-123 OF THE COURTS AND JUBICIAL PROCEEDINGS ARTICLE

Now comes the defendant, William Porter, by énd through undersigned
counsel and hereby files this Opposition to the State’s Motion to Compel a
Witness to Testify Pursuant to Section.9-123 of the Courts and Judicial
Proceedings Article. Ih support thereof, William Porter states the following:

1. The State has previously suggested, if not requested, that the Court
consider postponing the trials of Officer Cagsar Goodson, Sergeant Alicia White,

'Officer Garrett Miller, Officer Edward Nero, and Lisutenant Brian Rice until after
the retrial of Officer William Porter. Such a suggestion was not adopted by the
Court, and the trials of the remaining defendants were scheduled fo proceed in
the order identified. The order of the trials was disrupted after the Court of Special
Appeals stayed the trial of Caesar Goodson after staying this Court’s order
compelling Officer Porter to testify as a witness in the trial of Officer Goodson. An
order compelling the testimony of Officer Porter in the trial of Sergeant Alicia

White has been appealed, and it is anticipated that the frial of Sergeant White will




be stayed upon the Court of Special Appeals staying of this Court’s order
. compelling Officer Porter to testify-as a witness for the State.

2. On more than one occasion the State has communicated its interest
in retrying the matter of Officer Porter before trying the remaining defendants. By
virtue of the Court of Special Appea[s’ order staying Officer Goodson’s trial, and
the anticipated stay of Sergeant White’s trial, it appears that the State's strategy
of postponing the remaining cases row involves a not previously revealed desiré
to have Officer Porter testify in each and every co-deféndant’s frial. This theory,
offered for the first time in communigation-wi‘th the Court on January 13, 2016,
suggests that Officer Porter's “testimony about the failure o seatbelt at the
second stop is also-critical to the trials of Miller, Nero and Rice.” The problem with
this representation is that a review of the frial testimony of Officer Porter reveals
absolutely no testimony “abouf the failure to seatbelt at the second stop.” The
State’s aftempt to use Section 9-123 of the Courts and Judicial Proceedings
Article as a vehicle to obtain pOstponeméﬁts‘ of the trials of Officer Miller, Officer
Nero and Lieutenant Rice cannot be ignored by the Court.

3. OnJanuary 14, 20186, for the first fime in a publicly filed pleading
_since the inception of the prosecution of these matters, the State asserted that it
“may” call Officer William Porter to testify as a witness during the tial of
Defendaﬁt Nero because Officer Porter's testimony “may be necessary fo the
public interest.”

4. Beyonci this bare assertion, and its factually inaccurate
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representation to the Court in a separate document, the State offers no proffer in
its two page motion as to why Officer Porter’s testimony is either material of -
necessary to the trial of Defendant Nero, or how it is hecessary to serve the
public interest. |

5.  As noted, the request comes days after the Court of Special Appeals’
 injunction staying the trial of Officer Goodson, and a likely injunction staying the
frial of Sergeant White. Both injunctions are the resuit of the State’s
characterizafion of Officer Porter as a material and necessary witness for the
trials of Officer Goodson and Sergeant White, as well as the need to clarify the
issues concerning Officer Porter’s compelled testimony.

6.  The State now attempts to place Officer Nero’s case in the same
posture as those of Officer Goodson and Sergeant White in an attempt to require
a stay of his frial.

7. The State’s past actions contradict the alleged need on which the
present request rests. When the State was afforded the opportunity to select.the
order in which fo call the cases in this matter, the State contended that
“Defendant Porter is a necessary and material witness in the cases against
Defendants Goodson and White, sa it is imperative that Mr. Porter's trial takes
place before their frials.” Exhibit A. State’s Letter dated September 15, 2015.
Consequently, the State suggested the following:"[w]ithout listing all the possible

permutations, the State essentially seeks to have Mr. Porter fried before Mr.




Goodson and Ms. White, to have Mr. Miller tried before Mr. Nero, and to have Mr.
Mr. Miller and Mr. Nero fried before Mr. Rice.” id.

| .8. In the State’s previous four trial witness lists to Edward Nero, the
State never once indicated that it intended fo call Officer Porter as a witness.
Moreover, the State has never suggested, until the filing of the present Motion,
that Officer Porter's testimony was in any way necessaty to the prosecutions of
Defendants Miller, Nero or Rice.

8. In light of the State’s past position, it is abundantly clear that the
- present Motion is nothing more than a pretext to regain control of the order of the
Defendants’ trials, and avoid trying the most factually-and legally tenuous cases
first.

10. However, in order to fulfill its procedural desires, the State is
trampling upon the Fifth Amendment rights, as well as the Article 22 rights, of
Officer Porter. The State essentially seeks to take Officer Porter hostage as an
unwilling witness in five trials, three of which are sélely for the sake of postponing
the trials until after the retrial of Officer Porter. If the present Motion is granted, it
would be in essence reward the State for its tactical inadequacies and utter
disrespect fo-r the constitutional protections afforded bfficer Porter.

11. The State’s actions in the cases before the Court are without
precedent. Officer Porter is being used as the desig'na‘ted whipping boy in the
State’s case against Officer Goodson and Sergeant White, and now the State

seeks to torture him even mare by moving to compel him to testify in the trials of
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Officer Miller, Nero and Lieutenant Rice. The State does not shy away from
sa&ing that Officer Porter committed perjury in his own trial, yet they continue to
think that they can sponsor his testimony in the other officers’ cases, and then
prosecute him for the crimes that they allege in the charging document filed in his
case, Thié cannot be tolerated, and particularly, should not be permitted as a
means to obtain a ﬁostponement of the remaining three cases and dominate the
order in which the trials proceed before the Court.

12.  The Fifth Amendment to the U.S. Constitution declares in part that
“No person ... shall be compelled in any criminal case to be a withess against

himself.” U.S. Const.. 5th Amend. The Fifth Amendment creates a privilege

against compelled disclosures that could implicate a witness in criminal activity
and thus subjeci him or her to criminal prosecution. Hoffinan v. United States, 341
US 479, 486-488, 71 8.Ct. 814, 818-819 (1951). The privilege against self-
incrimination Is a constitutionafly-based privilege—not an evidentiary privilege.
13.  To be clear: Porter is not saying that § 9-123 is unconstitutional: he
is saying that it is unconstitutional as applied to this defendant in this sefting. To
quote Chief Judge Murphy, in his capacity as chair of the General Assembly
Criminal Law Article Revi‘ew Commitiee:
The granting of some form of immunity against prosecution arising from
compelled incriminating testimony does not, of itself, cure the constitutional

defect. The General Assembly may wish to explore the scope of immunity that
may be required to allow compelled testimony in harmony with federal and State

constitutional precedent.-




See notes to Md. Code Ann., Crim. Law § 9-204, The General Assembly has
failed to do so, so it falls to this Court to provide Officer Porter shelter from the
storm.

14. While Officer Porter has many valid reasons as to why he cannot-be
compelled to testify, the Fifth Amendment, the Sixth Amendment, Article 22, fo
name but three, the overarching principle is that the-judicial system is built on
trust and respect of the public and relies on that frust and respect for
effectiveness. “It is of fundamental importance that justice should not only, but-
should hanifestly and undoubtedly be seen to be done.” Rex v. Sussex Justices,
1 K.B. 256, 259 (1924). Similarly, the United States Supreme Court has said that
trials themselves are “a réflection of the notion, deeply rooted in the common law,
that ‘justice must satisfy the appearances of justice,” Levine v. United States, 362
U.S. 610, 616 (1960) (quoted source omitted), and that the perception of fairness
of trials and judicial acts is essential fo the effectiveness of the system itself. See
Richmond Newspapers, Inc. v. Virginia, 448 U.S. 555 (1980) (Brennan, J.,
coneurring). Frankly, calling Porter as a witness in two (2) trials [OR FIVE], about
the same matters upon which he faces a pending manslaughter trial, wreaks of
impropriety. ‘

15. On a related point, and as previously mentioned, on September 15,-
2015 the State told the Court that it was “imperative” tﬁat Porter be tried first, -
Implicitly, maybe even explicitly, the state ackﬁow[edged in this pleading that

Porter had to go first in order that he not have a Fifth Amendment Privilege. If the
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State truly believes that Officer Porter can be called as a witness, with a pending
manslaughter charge, why was it “imperative” that Officer Porter proceed fo frial
first?

16. Co-defendants trials are severed every day in Maryland. And yet
there is not a’singie reportéd case of one co-defendant being compelled tfo testify
against the other in the way the circuit court envisages happening here. There is
a reason for that: it effectively renders constitutional protections all but
meaningless:

17.  Even if there were nothing wrong, in theory, with proceeding as the
State suggests, in this case it would nevertheless be impermissible with the
factual scenario-that is before this Court. While it might be a closer call if the
State chose 1o insert a clean team, give transactional immunity, or if the State
called Offiéer Porter after his case resulted in acquittal, ultimately he would still be
an impermissible witness. The bottom line is that the State, who has sole
charging authority, believes he will lie about matters that are material. And all the
immunity in the world cannot cure that.

18. For the purpose of continuity, and to ensure that previously asserted
issues are again considered by the Court, and preserved for any record that may
be considered by an appellate court, Officer Porter incorporates, and adopts by
reference, and attaches hereto as Exhibit B, Motion to Quash Trial Subpoena of
Officer William Porte}r, filed in the matter of State of Maryland v. Officer Caesar

Goodson, Case Number 115141032. Undersigned counsel understands that no
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subpoena has yet to be served upon Officer Porter to testify in the trial of Officer
Miller, but the arguments set forth in the referenced Motion to Quash were
incorparated by reference in Officer Porter's opposition to the State’s Motion to
Compel his testimony in Officer Goodson’s case. As such, he once again
requests that this Court consider those related issues in determining the
impropriety of granting the State’s request.

WHEREFORE, for the reasons set forth in the body of this response, and
the accompanying documents, William Porter requests that this Honorable Court
find that compelling his testimony at the frial of Officer Garrett Miller is not
necessary to the public interest, and offends the constitutional protections affored
by the Fifth Amendment and Article 22, and jdeny the State’s Motion o Compel
his testimony in the trial of Officer Garrett Miller.

Respectfully submitted,

Yt
Josgph Furtha
Murtha Psoras & Lanasa, LLC
1301 York Road, Suite 200
Lutherville, Maryland 21093
(410) 583-6969

jmurtha@mpllawyers.com

ﬁw £, ﬁwéfcmv

Gary E. Proctor

Law Offices of Gary E. Proctor LLC
8 E. Mulberry Street

Baltimore, Maryland 21202

(410) 444-1500

garyeproctor@gmail.com
Attorneys for Officer William Porter
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CERTIFICATE OF SERVICE

| HEREBY CERTIFY that on this 19" day of January, 20186, a copy
of the foregoing Defendant William Porter’s Opposition to the State’s Motion
to Compel a Witness to Testify Pursuant fo Section 9-123 of the Courts and
Judicial Proceedings Article, and referenced exhibits was sent via electronic
mail to Janice Bledsoe, Deputy State’s Attorney, Office of the State’s Attorney

for Baltimore City, 120 East Baltimore Street, Baltimore, Maryland 21202,

<

Josaph Murtha |
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OEPICE of the STATE'S ATTORNEY for BALTIMORE CITY DIRECT DIAL

STATE'S ATTORNEY J
120 Bast Baltimore Steeet + Baltimore, Marviend 21202 443-084-6011

Mueilyo J. Moshy

September 16, 2015

ViA HAND DELIVERY

Tha Honorable Barry G. Williams
Assoclate diudge

Clreult Court for Baltimore City
534 Courthouse East

Baltimors, MD 21202

Re: Stale v, Goodson, et al.,
Case Nos.: 116141032-37

Dear Judge Williams,

1 wiite as diracted concarning the arder and anticlpated length of trials, The
anticipated length of trial doss not inciude the time for hearing .and resolving pretrial
motions, the time for jury selection, nor the length of the defense. cases. Because the
Slate has not yet received digrovery fror any of the Defendants, {he-anficipated length
of frial alsp does not include possible additional time in the State’s case from meeting
anticipated dofenses. The State would call the cases in the following order.

First: Willlam Porter, Na. 116149037 Fiva days
Second: Caesar Goodson, No, 118141032 Five days
Third: Alicla White, No. 115141036 Four days
Fourth: Garrett Miller, No, 115141034 Three days
Eifth: Edward Nero, No, 116141033 Three days
Sixthy Brian Rioe, No. 115141035 Four days.

2 8 84 a » p

Defendant Porier Is a necessary and material withess In the teses agalnst
Defendants Goodson and White, so it is imperative that Mr. Porter's frial fakes place
hefors thelr frials. Defendant Porter’s counsel Has known this since before the grand
jury returned Indistments in these cases. On July 24; 2015, counsel for Defendants
Porter and Rice were advised by the State that Parter's case would be called fivst, elther
with Defendant Rice or without him, deperiding on the Courfs suling on the jofnder
sought by the State. Presumably, counsel for Dafendanfs Porter and Rice so advised
counsel for the other defendants. In any event, counsel for ali Defendants ware notified
that the Btate Intended fo call the Porter case ﬂrst during the chambars cohference with

the court on September 2, 2016,

‘The trlal date of Qclobar 13, 2015 was ordered on June 1§, 2015, based oh the
avallabllity of the court and all counsel. As Judge-Pierson requested we had cleared
fhat dete with Dr. Carol Allan, the Asslstant Medioal Examiner wha conducted the
aufopsy, We were advised by Dr. Allan this morning fhat she will be out of Maryland
from November 16 ihrough November 30, The State willbe ready to begin the cass
ageinst Mr. Porter on Qotober 13, Counsel for Mr, Parter has exprassed his [nfent fo
soek a continuance. The State informed counsel for Mr. Porler over the past weskend
that it had no objection to a continuance of Mr. Porter's case of up fo three weeks, ;
provided that his remalns the fitst case fo be tried, However, given Dr. Allan's schetlule, e




the Btate now believes that It cannot consent to a continuance beyond Ostober
26, Given that no other Defendant Is required (0 be ready for tial on October 13 (and
the State has not receivad any discovary from any Defendant 30 days befors Qotober
18), a two week continuance would not unduly delay the time by whish all slx cases
could be resolved. However, If the consequente of a continuance for Mr. Parter would
be forcing the State to fry a different Defendant first, then the State would vigorously
oppose a conlinuarice for Mr. Porter.  Mr. Porter's counéel has been aware of the
October 13 fial date for almost thres months, and hes known with certainty that Mr,
Porter's case would be trled firet for ot least six wesks. In fight of the long stheduled
and agreed upon Hial date, aind the ofthar hackground refersnced above, Mr, Porter has
no legitimate basis for a continuance, partlculardy one that would Impact the State’s
{raditional right to call cases i the order it chaoses,

Finally, the Court directed the State t provide an altemative order In the event
that Mr. Porfer's case Is not tried first. Without prejudice to the Siate’s position that, in
light of the facts of thig case and the information in this letter, i should be able to calj the
oases In the otder expressed above, the State's altemative order would he to try Mr,
Miller first, and then, in order, Mr. Parter, Mr. Goodsors, Ms. Whits, Mr. Nero and Mr,
Rloe. Withaut fisting all the possible permutations, the State essentially seeks to have
Mr. Porfer tled before Mr. Goodsori and Ms, White, to have Mr. Mifler trad before Mr.

Nero, and to have Mr. Millér afid Mr. Nero friéd befors'Mr. Rize.

Thank you for your conslderaion of these requests. Pursuant to your
instructions, | have enclosed the fransaript of each defendant's statement. | frust that
this letter is olear and responsive fo your difection, i you have any guestions or think
that & chambers conferance would be-ussful, the State is available af the convenience of

the Court,

Very trily yéurs,

Mokt
lchaél Sohatzow

Chlef Depuly State’s Atforney
Baitimote Cily State's Attorney’s Office

M&Sftsp
Enolostres

Co: Without Enclosures
Matthew B. Fraling, Hl, Esquire, Via Emall
Marc L. Zayon, Esqulre, Via Hand Delivery
Cathefing Flynn, Esqulre, Via Hand Delivery
Joseph Murtha, Esquire, Via Email
ivan Bates, Esquire, Via Hand Delivery
Michasel Belsky, Esquire, Via Hand Delivery
Andrew Jay Grahiam, Esquirs; Via Hand Delivery
Qary Fraotor, Esquire, Via Hand Delivary
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. IN THE CIRCUIT.GOURT -

FOR BALTIVMORE CITY
STATE OF MARYLAND
v, . CRIMINAL NO. 115141032
OFFICER CAESAR GOODSON i
Defeﬁdant. |
‘ 00000,

MOTION TO QUASH TRIAL SUBPOENA
_OF OFFIGER WILLIAM PORTER

Comes NOW Witness Officer William G.. Perter and héreby.moves this Honorable
Court to quash his frial subpoena in the case at bar, and in suppotrt thereof states

as follows:

L. RELEVANT FACTS

PROCEDURAL POSTURE,

Baltimote-Gity Police Officer William Porter (hereafter “Officer Porter”) has
been charged with Manslaughter, Second Degree Assault, Reckless
Endangerment and Misconduct in Office in Baltimore City Girsuit Court Case
Number 115141037, The undersigned are counsel for Porter i that case. The
charges-involve the in-custody death of Freddie Gray-on April 12, 2015. There’
are six officers charged in the death of Mr. Gray: Officer Porter, Officer Gaesar
Goodson, Sergeant Alicia Wﬁite, Officer Garrett Miller, Officer Edward Nero and

Lieutenant Brian Rice. All were charged, and indicted, on the same day. As one
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Judge was assigned to all six (6) cases, initially there was discussion aboulf
which case would go first.”

On September 15, 2015 the State of Maryland, through Chief Deputy
State's Attorney Michael Schatzow wrote to the specially a_ssigned Judge, Judge
Barry Williams, and told him that the state would be calling Officer Porter's case
first, followed by Goodson, White, Miller, Neto and Rice, ExhibitA. The state's
rationale for this was that: ,

Defendant Porter is a necessary and matefial witness in the cases

against Defendants Goodson and White, so it is imperative that .

Porter's trial takes place before their frials. Defendant Porter's

counsel has known this since béfore the grand jury returned

indictments in these cases.

id. The Court granted the state its wish, and Officer Porter proceeded fo frial

first.

THE TRIAL

i

Jury selecfion began in Ofﬁcgr Porter's trial on November 30; 2015.
Ultirnately, the case mistried on December 16, 2015 as the jury were unable to
reacr; a verdict as to any of the four (4) charges placed against Officér Porter.
Following the mistrial, this:Court sef the retrial for June 13, 20186.

During his trial, Officer Porter testified in his defénse. During the state’s
closing argument by Ms Janice B[edso;, and the rebuttal by Mr. Schatzow, both

commented on Officer Porter's credibifity, candor and fruthfulness. The following

1 Initially the state moved to consolidate some trials, but—eventuaily the Court found
that six (6) separate trials was appropriate.
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ére not all of the instances when the state, in éffect, called Officer Porfer a
perjurer, but it sets out specific examples that are germane to the decision this
Court must make in relation to this Motion:

| The State's Opening Closing Argument
[A]  during his testimony at trial Officer Porter étated under oath that he heard
Freddie Gray say during his initial arrest that he could not breathe. The state's
theory at trial, was that Mr. Gray had said this much later. In her closing Ms.
Bledsoe stated that not one of the other witness officers testified that they heard
Mr. Gray say during his initiél arrest that he could not breathe and went on fo
assett that “you know why? 'Cause it was never said [during the initial arrest].”
TS 9:53:20,2 Ms. Bledsoe's assertion that it was never said leads to the
inexorable conclusion that the state ﬁas accusing Officer Porter of perjury.
[B] The reason the stafe believed that Mr. Gray said he could not breathe
much later was because of a report of a Detective Teel, who wrote memotialized
a conversation she had with Officer Porter. [n arguing that Officer Porter is not to
be beiieved, Ms. Bledsoe stated that “who has the motive to be deceitful? 1t's not
Detective Teel. It's Officer Porter.” TS 9:54:07.
[C] Officer Porter testified that when he saw Mr. Gray in the back of the police

wagon, at Druid Hill and Dolphin, he helped Mr. Gray (who was on the floor} onto

2 The "TS" stands for Time Stamp. The State's closing and rebuttal have yet io be
transcribed, but the undersigned have watched the video, and transcribed herein, the
arguments of counsel as faithfully as possible.
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the bench, but that Mr. Gray had power in his legs and bare the weight of his
body. In calling Porter a fiar, Ms. Bledsoe stated that: |

five times [Officer Porter] was asked about i, not once did he say

Freddie Gray assisted himself up on the bench, Five times he used

words that indicate he put Freddie Gray on the bench. Not once in

any of those five times did he say, "it would be physically impossible

for me to do that, | did not just put him up on then bench I couldnt do

that,” not once, but he told you that from the stand.
TS 9:.57:40, |
[D]  Officer Porter testified that he was aware that arrestees .often feign injury in
the hopes of avoiding a trip to jail. He testified that the term for it that many
officers use is “jailitis.” Ms. Bledsoe in her closing said that "this Jallitis is a bunch
of crap.” TS 10:09:02.
[E] Officer Porfér testified that, when he saw Freddie Gray at Druid Hill and
Dolphin he believed that Mr. Gray was not injured. Officer Porter further stated
under oath that if he knew Mr. Gray was injured he would have sought immediate
medical attention. Ms. Bledsoe, In labeling Officer Porter a perjuror stated that
F;orter "knew Gray was hurt badly [at Druid Hill and Dolphin], he knew he wasn't
going fo be accepted at Gentral Booking and he did nothing.” TS 10:10:10.
[F] Ofﬁc.er Porter testified that when Mr. Gray wés loaded in the Wagon at
Baker and Mount Streets, he did not know whether Mr. Gray was leg shackled or

not. Ms. Bledsoe told the jury “he [Porter] knew Freddie Gray‘ was placed into

the wagon with handcuffs, leg shackles on...” T3 10:14:35.




[G] Because of the statements of Officer Porter referenced above, Ms,
Blédsoe argued to the jury that “there's only one reasonable conclusion, Officer
Porter was not telling the truth abéut his Involvement in this incident” TS
10:15:16.
[H] After pointing out another statement that the state believed was
inc:onsistent‘ regaiding Wh;\f Officer Porter told a civiilan named Brandon Ross,
Ms. Bledsoe again stated “the only reasonable conelusion you can come fo is
that Ofc. Porter is not telling the truth.” TS 10:18:27.
[l  Additionally, Ms. Bledsoe argued to the jury that Officer Porter lied under
oath when he stated that on April 12, 2015 he was unaware of a General Order
numbered 1114, TS 10:27.08,
IJ]  Officer Porter ’:esﬁﬁed at trial that he believed the wagon was headed to
the hospital at one point, with Mr. Gray inside of it. Ms. Bledsoe, at TS 10:39:45,
stated that this was false testimony, because Officer Porter was behind the
wagon and new It was headed in a different direction.

The State's Rebuftal
K]  Mr. Schatzow told the jury that “now that the defendant is on trial, he

comes into court and he has lied fo you about what happened.” TS 1:01:15.




[L] Lessthan a minute later, Mr, Schatzow tepeated his assertion that “The
_state proved through the evidence that he [Porter] lied when he spoke fo the
[investigative] officers and he lied on the witness stand.” TS 1:02:09,°

IM]  Mr. Schatzow stated that one of Porter's lies was “how he tried fo pretend

in his April 17! statement that he was foo far away at stop 2, to know what was
going on.” TS 1:02:43.
[N] M. Schatzow stated that Officer‘ Porter misrepresented what he saw when
at Baker and Mount Street, asking the jury “what was he frying to cover up, was
he trying to cover up his own knowledge of what had happened there‘?"’ TS
1.03:50,
[0] While opining on Officer Porter's credibility generally, Chief Deputy
Schatzow stated that “you prove that people aren't telling you the fruth by
showing inconsistencies in their statements. You prove that the statements are
inconsistent with each other. You prove that they're telling something ‘that just is,
makes ho sense at all.” TS 1:04:41.
[P] The state's attribution of petjury fo Officer Porter was far from subtle:

[the state] proved that what he said at stop two was a lie and that

fhis “I can't breath” nonsense that he came up with, You see what

he's fried to do in his testimony, every place that he is stuck, every
place that he is stuck in his April 17, and every place in his April 15

3 Of course, Mr. Schatzow's assertion that Officer Porter lied to the initial police
officers that interviewed him, could lead to additional charges of misconduct in office
and obstruction and hindering. See, for example, Cover v. State, 207 Md. 398, 400, 466
A2d 1276, 1277 (1983) (“[bloth this Court and the Court of Special Appeals have said
that resisting, hindering, or obstructing an officer of the [aw In the performance of his

duties is an offense at common law.")
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statement he now comes up.with some new. explanation for. This
husiness about that at stop 4 Mr. Gray used his own legs to get up.
Nonsense. Five, six times on April 17, you'll see | picked him up and
| put him on the bench, [ put him on the bench, I put him on the
bench”. You wont see anything about Freddie Gray using his own
muscles, using his own legs.
TS 1:05:54.
[Q] Inresponse to the defense's assertion that Officer Porter's festimony was
credible, Mr. Schatzow stated that “[Porter] sits here in the witness stand and he
tries to come up with expianatians for why he said what he said. But credibility is

not an issue in this case, credibility is not an issue, not at all.” TS 1:07:21.

[R]  While discussing Mr. Porter's contention that Mr, Gray said “l can't breathe”
during his initial arrest, Mr. Schatzow teils the jury that the other withesses “don’t
say that because it didn’t happen, because it didn’t happen.” TS 1:08:10. Ifit

did not happen then Officer Porter is being directly accused of perjury.

[S] M Schatzow told the jury “this is what you were fold, 'you have no reason -
fo not believe defendant Porter.’ | have already given you a bunch of reasons,.
you've heard reason. But the biggest reason of all is he’s got something at stake

here ladies and gentlemen, he’s got motive to lie.” TS 1:12:12.

IT] Eﬁ accusing Officer Porter of lying when he sald that he had very little
conversation with Officer Goodson at Dolphin and Druid Hill, Mr. Schatzow stated
that:

But that's like the [Baker and Mount] thing where, he can't identify
his own shift commander that's sitting right in front of his facs, that's
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not a cover up, that’s not trying to hide the truth, that's not trying
1o throw the investigators off. Naw, Naw that's not what that is.

TS 1:15:33.
While there are other examples of both prosecutors impugning William

Potter's veracity, the above sets out a sufficient basis for this Motion.
The Subpoena

During Officer Porter's trial, he was handed a subpoena to testify in the

trials of both Goodson and White. Exhibit B.
The Federal Investigation

Counsel have spoken with the members of the Civil Righté Division of the
Uni;red States Attorney's Office that are investigating the in-custody death of M.
Gray. As recently as October 22, 2015, the undetsigned corresponded with the
United States Attorneys involved in the investigation, It is standard practice for

the Debartment of Justice not fo be involved prior to the conclusion of the state
prosecutions.

Counsel have had a similar experience with the witnesses. In meeting with
one witness, that was called at Officer Porter's frial, the undersigned asked him a
guestion and the response received was ‘the FEI also asked me that question.”
As such, there s an ongoing, vetifiable, Federal investigation into the conduct of

Officer Porter and others with regard to the death of Freddie Gray and, at this




time, it Is impossible to predict whether this will result in charges in United States
District Court.

Significantly: when Officer Porter testified af his irial the undersigned
ohserved at least three (3) current members of the United States Attorney’s
Office for the Disfrict of Maryland in attendance, including the United States

Attorney himself. It is therefore, surely, undeniable that Officer Porter remains in

the sights of the United States,
. RELIEF SQUGHT

Officer Porter seeks that this Court find that, notwithstanding any grant of
immunity by the state, that he cannot be compelied to testily in either the
Goodson or White matters, because such testimony would result in the

abridgment of his rights under both the state and federal constitutions.

. THE STATE'S PROPOSAL

On January 6, 2016 this Cowrt proposes to hold a hearing. At said hearing,
Officer Porter will assert his rights under state and federal constitutions to decline

to testify at the trials of Goodson and White. Following that, the state proposes to

give Porter immunity.

The Immunily statute in question reads, in relevant part, as follows:

(b)(1) If a witness refuses, on the basis of the privilege against self-
incrimination, to testify or provide other information in a criminal
prosecution or a proceeding before a grand jury of the State, and the
court issues an order to testify or provide other information under




subsection (c) of this section, the witness may not refuse to comply
with the order on the basis of the privilege against sélf-incrimination,

(2) No testimony or other information compelled under the order, and
no information directly or indirectly derived from the testimony or
other information, may be used against the withess in any criminal
case, except in a prosecution for perjury, obstruction of justice, or
otherwise failing to comply with the order.

(c)(1) If an individual has been, or may be, called to testify or provide
other information in a criminal prosecution or a proceeding before a
grand jury of the State, the court in which the proceeding is or may
he held shall issue, on the request of the prosecutor made in
accordance with subsection (d) of this section, an order requiring the
individual fo give festimony or provide other information which fhe
individual has refused to give or provide on the basis of the
individual's privilege against self-incrimination. .

(2) The order shall have the effect provided under subsection (b) of
this section.

(d) I a prosecutor seeks to compel an individual to testify or provide
other information, the prosecutor shall request, by written motion, the
court to issue an order under subsection (c) of this section when the
prosecutor determines that:

(1). The testimony or other information from the individual may be
necessary {o the public interest; and

(2) The individual has refused or is likely 10 refuse fo festify or
provide other information oh the basis of the individual's privilege
against self-incrimination.

Md. Code § 9-123. The stafe believes that, under fhe grant of immunity

conferred on by this section, Officer Porter will have no Fifth Amendment

Privilege, and will have fo answer the questions, under penalty of contetnpt.
Whike itis known fo the Gourt and the parties - - but may not be by the

reader of Hiis Motion - ~ the state fully intends to go forward with Officer Porter's
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refrial on June 13, 2016 - - but in the inferim seeks fo compel him as a witr{ess in

their cases against Officer Goodson and Sergeant White.

IV. PORTER CANNOT BE COMPELLED TO TESTIFY
(a).__Summary of the argument

The I;ifth Amendment'to the U.S. Constitution declares in part that *No
person ... shall be compelled in any criminal case to be a wilness against
himself,” U.S. Const., 5th Amend. The Fifth Amendment creates a privilege
against compelled disclosures that could implicate a witness in criminal activity
and thus subject him or her fo criminal prosecution. Hoiffman v, United States,
341 US-4?9, 486-488, 71 S.Ct. 814,.818-819 (1951). The privilege against self-
incrimination is a constitutionally-based privilege—not an evidentiary privilege.

While Porter has many valid reasons as to why hé cannot be compelled to
testify, the overarching principle is that the judicial system Is built on trust and
respect of the public and refies on that trust and respect for effectiveness. “It is of
fundamental importance tﬁatjusﬁce shoutd not only, but should manifestly and
undoubtedly be seen to be done.” Rex v. Sussex Jusfices, 1 K.B. 256, 259
(1924). Similarly, the United States Supreme Court has said that {rials
themselves are “a reflection of the notion, deeply rooted in the common law, that
justice must satisfy the appearances of justice,” Levine v, Unlted States, 362
U.S. 610, 616 (1960) (quoted source omitted), and that the perception of fairness

of tifals and judicial acts is essential to the effectiveness of the system itself. See '
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Richmond Newspapers, Inc. v. Virginia, 448 U.S. 555 (1980) (Brennan, J
concurring). Frankly, calling Porter as a witness in two (i) trials, about the same
matfers upon which he faces a pending manslaughter trial, wreaks of improristy.

On a related point: on September.15, 2015 the state told this Court thatl it
was “impéfaﬁve” thét Porter be tried first. Implicitly, maybe even explic_itly, the
state acknowledged in this pleading that Porter had o go first in order that he not
have a Fifth Amendment Privilege. [f the state fruly believes that Potter can be
called as-a withess, with a pending manslaughter charge, why was it “imperative”
that Officer Porter go first?

Concomitantly, America has racked up masses of jurisprudence in its
independence. Indeed, as argued herein, Maryleind had a runnfng start with
English jurisprudence pre-1776 as precedent, So, for example, plug "bear
wrestling” into Westlaw and you'll find statuites from Louisiana (La. Stat. Ann. §
14:102.10), Oklahoma (Okla. Stat. Ann. Tit. 21, § 1700), Missouri (Mo. Ann. Stat.
§ 578.176) and Arkansas (Ark, Code Ann. § 5-62<124). You'll find cases from
around the coun’éry discussing whether bear wrestling (or the undersigned's
favorite; boxing with & kangaroo) consfifutes animal cruelty, or is
unconsﬁtutioﬁaliy vague. In short: the courts of this land have tackled almost
every conceivable issue. And yet, the sifence is deafening when it comes fo one
defendant with a pending homicide trial being compelled to testify against
énother defendant about the same event, over his objection. There is a reason

for that: it effectively renders the Fifth Amendment all but meaningless. -
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(b) _ Agrant ofimmunity by this Court in this case will not-put Officer Porter in
the same position

A grar;t' ﬁf imm uni‘ty must provide a protection coextensive with the Fifth
Amendment, as required by Kaétigan The State attempted to impeach Officer
Porter during hlS mistrial, and fo do so, the State presented a theory during
Officer Porter s tl ial which alleged that Officer Porter lied and attempted to cover
up facts when giving Ta statement to police officers, and when taking the stand in
his own defense Effectlve[y, the State wishes to §compei Porter;- through the farce
of a grant-of immunity, fo lay a foundat[on for ewdence that the, State has
deemed as constltutmg an obstruction of justice and perjury

Petjury, of course, has no statute of hmltatlons Md, Crim Code§ 9-
101(d).- So Officer Porter can be charged» with it as and when the state chooses
to. It is also important to:note that I\iId Crim. Code §9- 101(0){1) states that if a
defendant gwes two contradictory sta’cemenfs the state does not have to prove
which is false it is enough that hoth statements under oath cannot be true, As
such, if Ofﬂcer Porter wete fo testlfy in Officer Goodson or Sergeant \Nhrte s frial
(61‘ both) something that the state helieves is inconsistent with his trial testimony,
the state would not have to prove which is false, and all the immunity the state
could confer woult-:l be rendered meaningléss. |

Further: a defendant, of course, always has a right to testify in his defense.

At the bench during Officer Porter's trial the Court went fo great lengths to inform
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Officer Porter of his absolute right fo testify and the corresponding right to remain
silent. That said “a person convicted of perjury may not testify.” Md. Code 9-104.
As such, calling Officer Porter as a witness in the Goodson/White trials may
result in him being stripped of his ability to testify at his own trial. Again, all ’ché
immunity in the world can do nothing to alleviate this concern.

Mp. Copg, CTs. & Jub, PROG. § 9-123, “Privilege against self-incrimination
provides: -

(b)(1) If a witness refuses, on the basis of the privilege against self-

incrimination, to testify or provide other information in

a criminal prosecution or a proceeding before a grand jury of the

State, and: the court issues an order to testify or provide other .

information under subsection (¢) of this section, the witness may not

refuse to comply with the order oh the basis of the pritilege against
self-incrimination. ‘

(2) No testimony or other information corﬁpelled under the order, and

no information directly or indirectly -derived from the testimony or

other information, may be used against the witness in any criminal

case,-except in a prosecution for perjury, obstruction of justice, or

otherwise failing to comply with the order.
(Emphasis supplied). -In addition, the Supreme Court ruled in Kastigar that a
witness may be compelled to testify when given use and derivative use immunity,
if after the immunity Is granted, the immunity leaves the witness in the same
position, as if the witness had simply claimed the privilege. Kastigar v. United
States, 406 U.S. 441 (1972); see also Murphy v. Waterfront Comm'n of New York
Harbor, 378 U.8. B2, 78 (1864) abrogated by United States V. Balsys, 524 U.5.
666 (1998). Thus, the Maryland statute and Kastigar are directly inapposite to the

State's theory that Officer Porter committed an obstruction of justice during his
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taped statement and Officer Porter commiited. perjury when he fook the stand in
his defense at trial. |

Courts have agreed, that "t]he exception in the imm unity statute allows the
use of immunized tés‘:imony only in prosecutions for future perjury, future false
statements, and future failure to comply with the imaﬁunity order, 'not for past
acts." Matfer of Grand Jury Pfocesdings of Aug., 7984, 757 F.2d 108 (7" Cir.
1984),  Truthful testimony under a grant of immunity may not be used to
nrosecute the witness for false statements made earlier In re Grand Jury
Proceedings, 819 F.2d 981 (11" Cir. 1987). Thus, based on the State’s blatant
Embeachment of Officer Porter during his trial, the State Is effectively presented
with a Hobson's choice. The State either has to retract their previous. theory, and
admit that Officer Porter was truthful, or the State has to recognize that the grant
of immunity would be a farce — that is, the State's grant of immunity would be
coaiing Officer Porter into committing what the State believes fs perjury and an
obstruction of justice, both of which are Erimes that falls outside the scope of
immunity granted in the immunity statute. Mp. CoDE, GT8. & JuD. PROC. § 9-123.
Such a farcical grant of immunity would fly in the face of Kastigar's holding that a
witness may be cor"npelled to testify when given use and derivative use immunity,
if after the immunity is granted, the ilﬁmunity leaves the witness in the same
position, as if the witness had simply claimed the privilege. 406 U.S. 441,

An analogous scenatio is found in United States v, Kim, 471 F. Supp. 467

(D.D.C. 1979). Kim held that when a defendant was found to have given a
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petjurious response to a congressional committee's guestion, and then that same
defendlant is granted use and derivative use'immunity to answer the same
question, such a grant was not coextensive with scope of privilege that must be
provided under Kastigar, as it could have resulted in the Enﬂictic-m of criminal
penalties. U.S. v. Kim is similar to Officer Porter’s scenario in that the prosecution
cannot first allege that Porter has provided petjured testimony/commitied
obstructlons of justice, and then thereafter grant immunity to suborn the very
same testimony that was a!legedly perjured. To summarize: “[ift is well-
established in federal courts that the privilege against self—mcr[m]natron can
properly be invoked-based on fear of a perjury prosecufion arising out of conflict
between statements sought to be compelled and prior sworn testimony.” Johnson
v, Fabian, 755 N.W.2d 295, 310-11 (Minn. 2007)-(clting other cases).

Further: each additional statement by Officer Porter would be.ii\fe tweeted
and reported upon, resulting in an inability to receive a fair trial. Notably, this is a
matter in which 100% of the jury panel was aware of the case. Likely the same
percentage of & new panel would have at least some knowledge of preceding
case(s). [f Officer Goodson-or Sergeant White were to be acquitted it Is all but
inevitable that jurofs:would conclude that Potter - - the star witness ~ - was not
credible. If convicted, the jurors will assume that Officer Porter-has knowledge of
inculpatory acts that he has now revealed when granted immunity.

Commentators will likely opine as to this regardless of the ouicome of each trial,
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Officer Porter's statement af his. trial was unguestionably voluntary, énd his
statements to F.I.T, and Detective Teel were found by the Court to be voluﬁtéry.
Gontrarily, Officer Porter's potential stateﬁents in Officer Goodson's frial.and Sgf,
Whi’ée’s frial would not be. Oﬁicer Porter would thereby be subjected fo jurors
with some knowledge of the substance of his compelled statements. Parsing out
whether a juror's knowledge of Officer Porter's previous testimony was frm;n the
initial voluntary statements, ot the later compelled statements would not be
possible in voir dire...A mini-Kastigar heating weuld be required for each juron.*

Moreover, in Officer Porter's trial, and any retrial, {he withess were and can
be sequestered. The reason for this is obvious, that each witness should testify
about his or Herrec‘:gllecﬁon, untainted by what every other witbess said. And
while the. Court can-compel witnesses at Officer Porter's trial from learning what
the other witnesses have testified to, it can scarcely prohibit people from .
following accounts of Officer Porter's testimony in the Goodson and White trials,

If this.Court buys what the state is selling, why.wouldn't a prosecutor do It
in every case? It is all foo common that more than one person is charged with
any given homicide. Because of a host of reasons, the cases are often severed
or not joined. Why would an enterprising prosecutor not say “you know what,
Defendant B may testify in his frial. So Il give him im'munity and call him as a
witness in Defendant A's trial. I'll see how he responds fo questions, get an

advance preview of what he's going fo say, get a feel for how fo cross him,

4 See the related Poindexter argument helow.
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whether fo offer him a plea, sure | can't use what he says, but they can't ~mé|ke
me forée’z it, there's no prohibition against me getfing a franscript, no brainer,
right?”" This is exactly the Xind of harm the Eighth Circuit saw, when holding that
"[é]uch use could conceivably include assistance in focusing the investigation,
deciding to initiate prosecution, refusing to plea-bargain, interpreting evidenAce,
planning cross-examination, and otherwise generally planning trial strategy.”
United States v. McDaniel, 482 F.2-305, 311 (8" Cir. 1873).

Alater Kastigar will be insufficient to remedy Officer Porter's testimony at
two trials. As Officer -F"orternhas'"not yet delivered the...material, and he
consistently and vigorously-asserted his privilege. Here the ‘cat’ was:hot yet ‘out
of the bag’ and reliance Lipon a Iéter- objectionh or motion to suppress would ‘let
the cat ouf’ with no assurance whatever of putting it back.” Maness v. Meyers,
419 1.8, 449, 463, 95. S. Ct. 584, 593, 42 L. Ed. 2D 574 (1975).

Should this Court give the state its imprimatu;r to make an end run around
self-incrimination, the preceding sentence is a preview of coming attractibns.
"[Elven if the sole purpose in calling a witness is other than subterfuge, the
qﬁestioning by a party of its own witness concerning an “independent area of
inguiry" iritenéled to open the door for impeachment and introduction of a prior
inconsistent statement could be found impropel.”. Walker v. Stafe, 373 Md. 360,
386, 818 A.2d 1078, 1093 (2003)

ir. Schat‘zéw will surely not ask Officer Porter the same guestions six

months later as he did the first go around. Even if he did, it is inconceivable that
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Officer Porter will answer fhem the same way. All good cross examination is
palimpsest, it builds on what you afready know. To allow the state to have two (2)
more runs at Oﬁicer Porter, prior to his retrial, is anathema fo our notions of the

right to remain silent.

The Maryland statute on immunity states that “if a withess refuses...the

witness méy not refuse to comply...may be used against the witness. .if a withess

refuses fo comply...” ld. (emphasis supplied). The statute is' designed for people
without skin in the game: withesses. Not Officer Porter.

. To be sure: there are ways of compelling someone that the state befieves
to be less culpable in a criminal act to testify at the other's trial. People v.

Brunner, 32 Cal. App. 3d 908, 911, 108 Cal. Rpfr. 501 (CA Ct. App. 1973).

California sensibly holds that:

where, as here, the defendant properly invokes the privilege against
self-incrimination in a felony proceeding and is compelled by
invocation of [the California Immunity Statute] to testify to matters
which tend fo incriminate him as to presently charged offenses, he
may not be prosecuted for them, notwithstanding that his testimony

is not used against him.
People v. Campbeli, 137 Cal. App. 3d 867, 187 Cal. Rptr, 340 (CACt. App.

1982).5 Accord People v. Matz, 68 Cal. App. 4th 1216, 80 Cal. Rptr. 2D 872, 875

(1998).

5 Again, California holds that, under lis statute “The measure of what incriminates

. defines the offenses immunized. Thus, the inference (‘link”) from compelled testimony
to implicated offense serves fo identify and hence define the offense imniunized from
prosecution.” People v. Campbell, 137 Cal. App. 3d 867, 874, 187 Cal. Rpir. 340 (CA
Ct. App. 1982) (emphasis in the original).
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(c) _ Porter has not heen immunized faderally

As this Court is aware:

The assistant United States attorney tesfified that she foo was
authorized to grant [a witness] immunity from any federal
prosecution within the...District [that that Federal prosecutor
practices in] based upon his testimony or the fruits thereof. She also
indicated that the immunity she was offering was not immunity under
the federal immunity statute, 18 U.8.C. §§ 600103 (1982), which
requires federal judicial approval, but rather immunity granted solely
under the authority of her office and without the approval of a federal

judge.

State ex rel. Munn v. McKelvey, 733 S.W.2d 765, 767 (Mo. 1887). Of course,
Federal prosecutors and Judges also have the ablltly pursuantto 18 U.S.C. §§
6001-03 to grant a more formal immunity.

Neither such Orders have been provided in this case. And that
notwithstanding, as stated earlier, that the United States Department of Jusfice is

very much aware and monitoring all that is going on in the case at bar.

As the Court is aware, antl‘as will be discussed further later, when the
United States Government becomes aware of immunized testimony it iypically
develops a “taint” team.® The undersigned provides two (2) examples for the
purposes of making a recotd in this case.

1) the undersigned both represented correctional officers that were
accused of beating an inmate, The officers, and others that worked on their shift,

were compelled to testify in administrative hearings. As & resulf of this compelied

6 Sometimes the respective teams are called “clean” and “dirty.”
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testimony the Federal Government put a “taint” team in place. The FBI Agents
and the United States Department of Justice had two prosecution teams. The
first got to read evetything. The corhpeﬂed testimony, the information developed
through other sources, all of it. The second got to read only what the first team
decided was untainted. So the prosecutors did not know what was said by |
people compélled to answer guestions. Nor were the agents actually proactively
investigating the case aware what was said during the compelled statements.

2) " Under Federal law a defendant in a capital case has a right to raise mental
diseases and defects, not amounting to insanity, to argue that he should not
receive a éentence in death., Fed. R. Crim. P. § 12.2. The wrinkle is that the
Government has a right to advance notice.of it, and the opportunity to get their
own assessment. What if a capital defendant, not raising insanity, decides to
testify at his guilt phase? Well, any prosecutor worth his salt would surely work
that information into his cross. Even if a defendant doesn't testify, it could, almost
inadvertently, be brought out through other withesses. 1Q scores, personality
disorders, defects that go fo an abiiity fo accurately recall events, ali would be fair |
game. So the United:States Attorney’s Office provides two (2) sets of attorneys.
Team 1 tries the case. Team 2 receives the mental health disclosure from the
defense, hires their own experts, files whatever challenges they believe may Tie.,
And, here's the important part, Team 2 does not share anything that they are
doing with Team 1 unless and until said mental health evidence becomes a factor

at the penalty phase of the frial.
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These two examples are provided solely to point out that there are no such
dichotomaus parficipants in this case. The same prosecutors that presented the
case to the grand jury, participated in pretrial hearings, and tried Officer Porter's
case are how seeking fo compel hié testimony in the trials of two-others, and wil
he counsel of record when Porter round 2 commeﬁces. No walls will be erected
arotind this testinﬁony, the spill over effect will be instantaneoﬁs and indellible.

For that reason alone this Court must disaliow the calling of Officer Porter as a

wifness.

(d) __The state would be suborning perjury

Firstly, it will surely-have escaped no-one's notice that Maryland does not
allow for a prosecutor or a Court to immunize perjury. Which makes sense from
a societal standpoint: "here's your immunity, now go say whatever you want' Is
scarcely in the public interest. So, whatever grant this Court makes will have no
effect on the ability of the State of Maryland to charge Officer Porte_ar with petjury
later.

If Officer Porter is compelled to testify at Goodson trial, and were to testify
differently from- his own trial: it is surely axiomatic that he would have commitied
perjury during at least one of the trials. However, even'if he-festifies consistently
\:N’;th his previous trial: as narrated above the prosecution already believes he has
committed multiple instances of perjury. And, as detailed below, what is of crucial

importance is what they, the state, belisve.
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The state's commenting on Officer Porter's testimony would be admissible
in Goodson and White's trial as an admission of a parfy oponent. See, for

example, Wisconsin v. Cardenas-Hernandez, 219 Wis. 2d 516, 529, 579 N.W.2d

678, 684 (1998) (collecting cases).

Similar situations

The Tennessee Bureau of Investigation investigated a Tri-Cities attorney
for perjiry, after he was accused of advising one of his clients fo “lie under oath"
in a DUl case. The lawyer sent the following email to the client, “they won't have
anyone there to testify how much you had to drink. You won't be charged with
perjury. 've never seen them charge anyone with perjury, and everybody lies in
criminal cases, including the cops. If you want to teil the truth, then we'll just
plead guilty and you can get your jail tfme over with."”

In State Bar of Qa]. v, Jones, 208 Cal. 240, 280 P, 964 (1929), the
Supreme Coultt of C}glifornia held that a one-year sullspension from practice for
attorney's attempt to cause miscarriage of justice through inducing clients to give
perjured testimony was not an excessive penalty.

in Premium Pet Health, LLC v, All American Proteins, L1.C, et al. the Courl
reprimanded couns'el for suborning pe]j'ury by submitting an affidavit stating that

counsel did not have relevant materials, after counsel deleted all of the relevant

7 Available af hitp:/ferimlaw.blogspot.com/2005/12/from-dont-leave-written-
evidence-of.htmi
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materials the day before. The judge took particular isste with this turn of events,
since Bryan Cave parfner Randall Miller was aware of this before he filed an
affidavit that denied this, “[Miller] reviewéd the Landers Affidavit and filed it ...
thereby suborning perjured testimony ... Miller also failed to alert the Court or
opposing counsel to the spoliation that Bryan Cave had ordered the day before,

another clear violation of professional and ethical obligations.”

In Tedesco v. Mishkin, an attorney, against whom sanc;tions were sought
hoth as an attorney and as a [itigant in a securities action, suborned perjury of
witness in \fiolation of 18 LI.S.C.A. § 1622 and aided and ab;atted witness o
commit perjury in-violation of 18 U.S.C.A. §§ 2, 1621 by not advising witness,
after hearing his proposed testimony and knowing i fo be false, against testifying
in that manner. Tedesco v. Misfikin, 629 F. Supp. 1474 (S.D.N.Y. 1986). The
atforney's later telling witness to do what he had fo do was insufficient fo stop
withess from carrying out agreement given_attomey's knowledge that withess

would go to drastic lengths to protect attorney. Id.

The harm fo due process

The relevant law governing a prosecutor’s use of perjured testimony is set
forth in Napue v. linofs (1959):

[Tt is established that & conviction obtained through use of false
evidence, known fo be such by representatives of the State, must fall

8 Available at hitp://abovethelaw.com/201 5/06/biglaw-partnet-and-associate~
destroyed-evidence-suborned-perjury/2/.
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under the Fourteenth Amendment. The same result obtains when the
State, although hot soliciting false evidence, allows it fo go
uncorrected when it appears.

The principle that a State may not knowingly use false evidence,
including false testimony, to obtain a tainted conviction, implicit, in
any concept of ordered liberty, does not cease to apply merely

. because the false testimony goes only fo the credibility of the
witness. The jury's estimate of the truthfulness and refiability of a
gnren witness may well be determinative of guilt or innocence, and it
is upon such subtle factors as the possible interest of the w;tness in
testifying falsely that a defendant’s life or liberty may depend.

360 U.S. 264, 269 (citations omiited.) Accordingly, Stafe v. Yales, decided by the
Supreme Court of New Hampshire, presents a legal scenario that is analogous to
that of the instant matter. 629 A.2d 807, 809 (19’93). Iri Yates, the prosecutor

reaschably believed that a witness presented falsetestimony when the witness

deniéd any iﬁvo]veme‘nt in illicit drugs, and th‘aﬁ witness' false {estimony was
integral fo the conviction of the deféndant. Id. The defendant's “entire defensé
dépended on the premise that [the witness] owed [the defendant] money from a
cocaine sale.” jd. The prosécﬁtor kriew before trial that the witness had recently
been indicted for drug possession, yet, the prosecutor failed fo correct the

witness’ statement when the witness denied any involvement in illicit drugs.

Importantly, the Yafes court stated that one does not heed to prove that the
prosecutor had acfual knowledge of the uncorrected false testimony; one "need
only show that the prosecutor believed [the withess'] testimony was probably

false” See May v. Collins, 955 F.2d 299, 315 (5th Cir.), cert. denfed, 504 U.S.
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901 (1 992); United States v. Mills, 704 F.2d 1553, 1565 (11th Cir. 1983), cert,

" Denied, 467 U.S. 1243 (1884); of. Giglio v. United States, 405'U.8. 150, 154
(1972) (knowledge of one attorney in prosecutor's office atfributed to other
attarneys in office). The Supreme Ct:nurt.oac New Hampshire ultimately held that a
iawyer;s dﬂty of qandor to the tribunal “Is neglected when the prosecutor's-office
relies on a withess's denial of certain conduct in one case aiter obtaining an
indictment charging the witness with the same conduct in another case.” Yafes,
529 A.2d at 809.° For the prosecution to offer testimony into evidence,, knowing it
or believing it to be false is a violation of the defendant's due process_.rights._MiHs,
704 F.2d at 1565 cifing Unifed States v. Sutherfand, 656 F.2d 1181, 1203 (5th

- Cir), cert. denied, 455 U.S. 949 (1981); United States v. Brown, 634 F.2d '819,.
827 (5th Cir. 1981). As noted by the District of Columbfa Court of Appeals, “the
nondisclosure of false testimony need not be willful on the part of the prosecutor
to result in sanctions.” Hawthorne v. United States, 5_04 A.2d 580, 591 n. 26 (D.C.

1986} citing Giglio v. United States, 405 U.8, at 154.

9 The paraliel rule in Maryland is Maryland Rule 16-812, Maryland Rule of
Professional Gonduct 3.3 “Candor Toward the Tribunal,” which provides:

(a) A lawyer shalf not knowingly: _

(1) make a false statement of fact or law fo a tribunal or fail to correct a false statement
of material fact or law previously made to the tribunal by the lawyer;

(2) fall fo disclose a material fact to a fribunal when disclosure is necessary to avoid
assisting a criminal or fraudulent act by the client;

(4) offer evidence that the lawyer knows to be false. If a lawyer has offered material
evidence and comes to know of its falsity, the lawyer shall take reasonable remedial

measues,
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So while Officer Porter one “need only show that the prosecutor belfleved
[the witness'] testimony was probably false,” he need go no further than the
factual summary above to evince that both Ms, Bledsoe and Mr. Schatzow stated

unambiguously that what Officer Porter said was demonstrably false.

"There is_no way around this

It is of no moment if the state makes claims that Officer Porter is very
unlikely to be prosecuted for any statement he might make at the White /

Goodson frials. That is because:

We find no justification for limiting the historic protections of the Fifth
Amendment by creating an exception fo the general rule which
would nullify the privilege whenever it appears that the government
would not-undertake fo prosecute, Such a rule would reguire the trial
court, in each case, fo assess the practical possibility that
prosecution would resulf from incriminatory answers. Stch
assessment is impossible to make because it depends on the

discretion :

United States v, Miranti, 253 F.2d 135, 139 (2™ Cir.1958) (cited with approval in

Choi v. State, 316 NId. 529, 539 (1989).

Even if (which they cannof) the state could somehow confine their direct
guestioning to areas in which they have never levied a peijury accusation against

Officer Porter, this would still not éolve the issue.

This is because “a judge must allow a defendant wicle latitude to cross-

examine a witness as fo bias or prejudices.” Smallwood v. State, 320 Md. 300,
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307-08, 577 A.2d 356, 358 (1980). Accordingly, whatever narrow focus the state
may decide to employ in an attempt to cure the unconstitutional ill set out herein,
nothing would bind-counsel for Goodson and White from a much wider foray on
cross-examination. And, in the event that Officer Porter withstands their cross
with his reputation intact, the prosecutors could then become charactér

withesses to impugn his veracity (see further below).

To allow: Porter to testify, is likely to result in him being unavailable for
cross-examination. While the state may give him immunity, the defense cannot.
And any new areas that they enciuire info are likely to result in Porter declining to
answer. No part of any statement Porfer has ever given can be used if he is
unavailable for cross-examination. Crawford v. Wasfington, 541 U.S, 36, 124

S.Ct. 1354, 158 L.Ed;Zd 177 (2004): State v. Snowden, 385 Md. 64, 867 A.2d

314 (2005).

(e) The cases cited by the State

They do not stand for the proposition that Officer Porter can he compélled fo
{estify

The state principally relies on Unifed Stafes v. Balsys, 524 1.3, 666, 680-
682 (1998). There are several points fo make about this case. Firstly, even the
portions that the state refies on cannot be said to be anything more than dicta.
The holding of Balsys was that “[w]e hold that concern with foreign prosecution is

beyond the scope of the Self-Inciimination Clause.” Id. at 669.
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Bafsys'was an immigration case. Balsys was not given any immunity, and
s0 is dissimilar to the case at bar. And Balsys' purported fear was tﬁat he might
be prosecuted in “Lithuania, Israel and Gérmany.” ﬁ at 670. Of course, no
prosecutioh at that time was pending, indeed there was nothing in the recotd that
Lithuania had had any contact with the defendant since his in‘lﬁwigraﬁon from that
countt;y 57 ylears| earlier. The Supreme' Court disﬁlléa the issué info o;we
sentence: coul:d Balysis "demonstrate that any testimony he might give in the
oieporfaﬁbn investigatipn could be used in a criminal proceéding against him
hrought by the Goﬁemfnent of either.the United States or one of the States,
fthen] he ﬁould bé entitled to invoke ‘thé privilege.” Here; Officer Porter has
derﬁéﬁstrated, c&nr;lusivély, that there is an ongoiﬁg iAnvestigaﬁon' by the United
States. o | |

Moreover, Balsys reiferates that “the requiremént fo provide an i‘mmunity |
as broad aé the privilege itself.” As stated hereiﬁ, given that the same
nrosecutors will take Mr. Porter's testimeny not once: but twice -~ in the trials of
Goodson and White, will then cross-examine dfficer Porter égain at-his retrial, he
will not, and cannot be, placed in the same position as if he had never ‘testiﬁed.
The state gets an advantage, and what Mr. Schatzow leatns of Officer Porter's
knowledge during the compelled testimony during the trials of Goodson and.

White cannot be unknown fo him on June 13, 2016.
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Further, what thé state is In effect asking this Court to find is that as a
matter of Federal law, Officer Poﬁer‘s testimony at the Goodson and White frials
cannot be used against hi.m !atér. Respectfully, this n';atter is ﬁroceeding in the
Circuit Court for Baltimore Qity, and this Court cannot make such an inferential
leap as to what a separate sovereign may decide in the futlre.

Following Balsys, the state next cites United Stéfes v, Cimino, 2014 U.S.
Dist. LEXIS 155236 (10/29!1'4). Firstly, an unreportec-I United States District
Court decision from another circuit is scarcely a reason for this Gourt to make law
that flies in the face of 12 score years of Angloji\ﬂary[and jurisprudence,
Secondly, the reluctant withess in Cimino Qas an "agent'of the FBL...carrying out
the controlled ‘buys orchestrated by the Bureau.” Id. at 5. This is a world away
from the case at bar. While the Cimino withess may have had a snoWbé\i['s
chance in hell of being prosecuted, no matter what she said, Officer Porter has
already been fried once *fo.r homicide, with another to fbliow ahon. Lasily, in
Cimino: | i

However,' ’chelimmunity arguments pressed on this éourt'by

defendant are of no relevance to-the case at bar. The informant has

not been immunized by anyone, for anything. She has no agreement

that requires any sovereign fo forbear from prosecuting her for any

cfimes she may commit, including crimes committed during the

course of her work asan informant

Id. at 11-12. Thus, the portion cited by the state cannot be said to be.anything

other than unreperted, non-binding, dicta.
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The third case in the state's trifecta of cases it cited is Unifed States v.
Poindexter, 698 F. Supp. 300°(D.D.C., 1988).‘ The primary thrust of the case
concerns the steps taken by grand jury members fo avoid learning of immunized
testimony given at Congress, prior to their returning of an indictment. That is
night-and-day from what we have here. The reason Poindexter supports Officer

Porter's position, however, is that:

there must be noted several administrative steps which were taken
by Independent Counsel from an early date fo prevent exposurre of

. himself and his associate counsel fo any immunized testimony.
Prosecuting-personnel were sealed off from-exposure fo the
immunized testimony itself and publicity concerning it. Daily
newspaper clippings and transcripts of testimony befere the Select
Committees were redacted by nonprosecuting “tainted” personnel to
avold direct and explicit references fo-immunized testimony.
Prosecutors, and those immeadiately associated with them, were
confined fo reading these redacted materials. In addition, they were
instructed to shut off television or radio broadcasts that even
approached discussion of the immunized testimony. A conscientious
effort to comply with-these instructions was made and they were
apparently quite successful. In order to monitor the matter, afl
inadvertent exposures were to be reported for review of their
possible significance by an attorney, Douglass, who played no other
role in the prosecution after the immunized testimony

" started...Overall, the file reflects a scrupulous awareness of the
strictures against exposure and a conscientious attempt fo avoid
even the most remote possibility of any impermissible taint. .

Id. at 312-313. ltis therefore, readily apparent that the prosecution feam in
Poindexter went out of their way to avo[d learning anything - - let alone anything
of consequence - - from the immunized testimony. In the case at bar, however,
‘there is but one prosecution team. The same people that crossed Officer Porter

last $ime will be in the room when he is called as a withess next time, and the
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time after-that and, potentially, a fourth fime at his refrial. The state's failing to

Chinese wall the different prosecufions means that they cannot now remove the

indellible taint.
Even if the cases said what the state believes they say, Officer Porter has a
separate right not to festify under the Maryland Declaration of Rights

Assuming, arguendo, that Murphy signaled a sea change In federal
constitutional jurisprudence in its ruling that the federal constitutional pri{rilege
against self-incrimination protects a state wit‘pess against incrimination under
federal and state law, and a federal withess-against incrimination under state and
federal law. Murphy, 378 U.S. 52, 78. Very importantly, in making ifs decision, the
Murphy Court discussed, in detail, fwo English common law cases decided

before 1776:

In 1749 the Court of Exchequer decided East fndia Co. v. Gampbel],
1 Ves.Sen. 248, 27 Eng.Rep. 1010. The defendantin that case
refused 1o ‘discover’ certain information in a pfoceeding in an
English court on the ground that it might subject him to punishment
in the. courts of India. The court unanimously held that the privilege
against self-incrimination protected a witness in an English court
from being compelled fo give testimeny which could be used fo
convict him in the courts of another jurisdiction.

id. at 58. The Supreme Court also cited Brownsword v. Edwards, 2 Ves.sen, 243,
28 Eng.Rep. 157, decided in 1750, one year after East India Co. v. Campbell, in
which the defendant refused to divulge whether she was lawfully married to a
certain individual, on the ground that if she admitted fo the marriage she would

‘he confessing fo an act which, although legal under the common law, would
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render her iable to prosecution In ecclesiastical court,” Murphy, 378 U.8. 52, 58—
59. Thus, as the Supreme Court stated, Brownsword applied the ruiing from East
India Co. in a case involving separate systems of courts and law located within
fhe same geographic areé.
~ Why this matters is that the Maryland Declaration of Rights Article 5(a)(1)

proviaes, “Thé’c the Inhabitants of Maryland are entitled fo the Common Law of
Englancf, _. . as oxisted on the Fourth day of July, seventeen hundred and'
seventy-six.” (Emphasis supplied). Thus, pursuant to Arficle 5 of the Maryland
Declaration of Rights, Maryland common law retains the dual sovereignty
doctrine in its entirety, as Maryland retains the rulings se;t forth in England pre-
17786, providing a different protection for is citizens than its federal countetpart. -

As stated s&pra, Article 22 of the Maryland Declaration of Rights™ is the
state paraliel fo the self-incrimination clause of the Fifth Amendment. Counsel
has located no case which holds that Murphy or Balsys' rulings are applicable in
Maryland uncEerArticle 22 grounds.

Further support is found in Choi v. State, 316 Md. 529, 545, 560 A.2d 1108,
1115-16 (1988). Because while a witﬁess may have:

waived hér Fifth Amendment priviiegé, she certainly did not waive

her privilege against compelled self-incrimination under Art. 22 of the

Maryland Declaration of Rights. Long ago, in the leading case of

Chesapeske Club v. Stafe, 63 Md. 446, 457 (1885), this Court

expressly rejected the waiver rule now prevailing under the Fifth
Amendment and adopted the English rule that a witness's festifying

10 Arlicle 22 states, “{tihat no man ought to be compelled to give evidence against
himself in a criminal case.”
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‘about a matter does not preclude invocation of the privilege for other
guestions relating to the same matter,

@ This is authority for Officer Porter's contention heréin that, while immunity
cannot cure his Fifth Amendment concerns, it most certainly cannot assauge his
Maryland rights.

Maryland retains the dual éovereignty doctrine in its entirely. Fvans v. |
State, 301 Md. 45 (1984) (adopting the dual sovereignty principle as a matter of
Maryland common law}; see also Gillis v. Stats, 333 Md. 69; 73, 633 A.2d 888,
890 (1993) (holding that “‘Julnder the “dual sovereignty” dottrine, separate-
sovereigns deriving their power from different sources are each entitled to punish
an individual for the same conduct if that conduct violates each sovereignty's
laws). Baifey v. State, 303 Md. 850, 660, 496 A.2d 665, 670 {1985) (stating that
“tThis Counrt has adopted, as a matter of common law, the dual soversignty
doctrine.”).

Aticle 22 of the Maryland Declaration of Rights reads that “That ho man
ought to be compelled to glve evidence against himself in a ctiminal case.” id.

Under Article 22, “[tlhe privilegé must be accorded a liberal construction iﬁ favor

of the right that it was intended fo secure,” Adkins v State, 316 Md. 1, 8, 557
A.2d 203, 206 (1988).

_ Massachusetts Declaraﬁén of Rights, Article XlI states, similarly, that no
one can be “compelled to accuse, or furnish evidence against himself.” And in

Massachusetts “[ojnly a grant of transactional immunity” will suffice. _Attorney,
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Gen, v. Colleton, 387 Mass. 790, 801, 444 N.E.2d 915, 921 (1982). Thus, Officer

Porter could not be called, were we in Massachusetts, “so long as the witness
remains liable to prosecution criminally for any matters or causes in respect of

which he shall be examined, or to which his testimony shall relate.” Id. at 797,

(e) __The state would be making themselves withesses

The.re have been only iwo people that called Officer Porter untruthiul, It
was not Officer Porter. It was not the Detective Teel, the lead investigator, to the
contrary she said he was trying to be candid in her discussionswith him. ftwas
not the coroner, nor was it Dr. Lyman, who did not opine as to the |
reasonableness of Porter's actions. It was not any members of the jury, who
presumably at least partly éredited his testimony in failing to return a guilty

verdict.

The only two (2) persons that have called Officer Porter a liar - - to date - -
are Janice Bledsoe and Michael Schatzow. As stated, supra, Mr. Schatzow’s
greatest hits include that Porter "lied'to you [the jury] about what happened... lied
when he spoke to the [invéstigaﬁve] officers and he lied when he spoke on the
witness stand:” while Ms. Bledsoe penned the one hit wonder “Officer Porter was
not telling the truth about his involvement in this incident...the only reasonable
conclusion you can come to is that Ofc. Porter is not telling the truth.” .

Corning from two deputies in the States Attorney's Office these comments are

that much more significant because:
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Attorneys' representations are trustworthy, the [The Supreme] Court
[has] reasoned, because attorneys are officers of the court, and
when they address the judge solemnly upon a matter before the
court, their declarations are virtually under oath.

Leftley v. Stato, 358 Md. 26, 47, 746 A.2d 392, 404 (2000) (internal citations

ormitted).

If Officer Porter is called fo testify in the Goodson and White trial there are
two (2) people, and only two (2) people, that can be called fo impugn his
credibility, Ms. Bledsoe and Mr. Schatzow. Thus, “lijn order to attack the
credibillly of a withess, a character witness may testify...that, in the character
witness's opinion, the witness s an untruthfui person.” Md. Rule 5-608.

This presents all sorts of problems because:

MLRPC Rule 3.7(a). The policy behind this rule is succinctly stated

in the Comment: “*Combining the roles of advocate and witness can

prejudice the opposing party and can nvolve a conflict of inferest

between the lawyer and client.” MLRPC Rule 3.7 cmt. Wiih regard fo
fhe mixing of roles, the Comment continues:

The opposing party. has-proper objection where the combination of

roles may prejudice that party's rights in the litigation. Awitness is

required to testify on the basis of personal knowledge, while an
advocate is expected to explain and comment on evidence given by
others. It may not be clear whether a statement by an advocate-
witness should be faken as proof or as an analysis of the proof.

id.

Kilupt v. Krongard, 126 Md. App. 179, 205-06, 728 A.2d 727, 740 (1999). The
advocate-witness rule “assumes heightened importance in a criminal case.”

Walker v. State, 373 Md. 360, 397 (2003). In short: calling Officer Poiter at the
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Goodson and White trials will hot only result in his rights being violated, but will

necessitate a quagmire in which rights are trampled on all sides in the ensuing

frae-for-all.

WHEREFORE, for the foregoing reasons and any others that appear fo

this Court, Officer Porter prays that the Court grant his Motion to Quash the

Subpoena he received for the case at bar.

1

Respectfully Submitied,

Joseph Murtha

Murtha, Psoras & Lanasa, LLC
1301 York Road, Suite 200
Lutherville, MD 21083
410-583-6969
jmurtha@mpllawyers.com

A &, e

Gary E. Pyjoctor

Law Offices of Gary E. Proctor, LLC
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| hereby certify that on this 4 day of January, 2016, a copy of witness
William Porter’s Motion to Quash the subpoena was hand delivered to Ms.

Biedsoe at 120 E. Baltimore Sireet, 9" Floor, Baltimore:MD 21202,
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