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IN THE
OOURT OF SPECIAL APPEALS OF MARYLAND

SEPTEMBER TERM, 1985

NO. 1130

IN RE: CRIMINAL INVESTIGATIONS NO, 1-162
IN THE CIRCUIT OOURT FOR ANNE ARUNDEL COUNTY

APPEAL FROM THE CIRCUIT COURT
FOR ANNE ARUNDEL COUNTY
(BRUCE C. WILLIAMS, JUDGE)

APPELLANT'S BRIEF AND APPENDIX

STATEMENT OF THE CASE

This case presents yet another instance in which a grand
jury investigation has been impeded by a decision of the lower
court, permitting a "mere witness" to challenge the authority
of the grand jury's jurisdiction and, more {importantly,
interpreting the immunity provision of the Annotated Code of
Maryland, Article 27, §262, in such a manner as to render that
statute effectively meaningless. While the main issue here is
a narcrow one - the Interpretation of the statute - its
implications for criminal law enforcement are broad.

The case comes to this court from the decision of the

Anne Arundel County Circuit Court (Bruce C. Williams, Judge)



exercising Jurisdiction over a criminal investigation, which
denied the Appellant State of Maryland's Motion to Compel
testimony of eleven witnesses before the Anne Arundel County
Grand Jury. (Docket Entries).}/

The case below was initiated by the Appellant, the State
of Maryland on October 18, 1985, when eleven Motions to Compel
grand jury testimony were fited with the Circuit Court for
Anne Arundel County, pursuant to Md. Rule 4-631. (Motions to
Compel). The State's Motions recited that the witnesses had
all been summonsed and appeared before the Anne Arundel County
Grand Jury on October 7, 1985, at which time each witness,
while represented by counsel outside the grand jury room,
refused to answer any questions, except for their name and
address, relating to the gaming investigation then being
conducted by the Anne Arundel County Crand Jury. Each witness
cited his or her Fifth Amendment privilege against self-
inerimination, in spitte of the (act that each was advised of
the nature of the grand Jury investigation and specifically
informed of their exemption from prosecution, trial and
punishment for any and all erimes about which they might be
compelled to testify, pursuant to the statutory provision of
Article 27, §262. The Appellees [iled their Response to the

Motion to Compel, claiming, among other things, that the Anne

1/The names of the witnesses subpoenaed to testify before
the grand jury are not referred to herein, pursuant to Md.
Rule 1098b. Because the record below was sealed, no index of
the record was prepared by the lower court. Therefore,
references lo the record will be referred lo by the title of
the document.



Arundel C?unty Grand Jury lacks Jurisdiction to (investigate
the matter and, more importantly, that the immunity conferred
upon the witnesses was not sufficlent to protect them from
crimes other than gambling violatlons and thus was not
sufficient to displace thelr Fifth Amendment privilege.
{Answer to Motion to Compel).

The matter came on for a hearing before the Honorable
Bruce C. Willlams of the Clrcuit Court for Anne Arundel
County, and was docketed as a Miscellaneous Law matter, No. l-
162, The only evidence offered at the hearing consisted of
the grand jury testimony of one of the aforementioned
witnesses, augmented by argument of counsel. In an oral
opinion at the conclugion of the hearing, the lower court
denied the State's Motions to Compel, apparently finding both
that the witnesses were Justified 1In challenging the
jurisdictional authority of the grand Jury and that the
statutory immunity conferred upon the witness pursuant to §262
of Article 27 did not protect those witnesses from prosecution
for erimes other than gambling about which their testimony
might relate. (Docket Entries, T. 29-30)}.

The State noted this appeal from the final order of the
lower courtil in a timely manner on November 4, 1985.

2/since the State is now precluded [rom compelling the
testimony of these witnesses, the rights of the parties have
been settled and the issue has been finally determined. In
Re: Special Investigation No. 244, 296 Md. 80 (1983). in
addition, this case falls within "the collateral order
exception" to the final judgment rule enunciated in Cohen v,
Beneficial Indust~ial Loan Corporation, 337 U.8. 541 (1949},

in that (1) the pretrial order fully disposes of the
Appellant's claim to compel the witnesses; (2) the Appetlant's

-3~



QUESTIONS PRESENTED
l. DID THE LOWER COURT ERR IN PERMITTING "MERE WITNESSES" TO
CHALLENGE THE JURISDICTIONAL AUTHORITY OF THE ANNE
ARUNDEL, COUNTY GRAND JURY TO OCONDUCT AN INVESTIGATION
INTO GAMING VIOLATIONS?

1!. DID THE LOWER OOURT ERR IN ITS NARROW INTERPRETATION OF
ANNOTATED CODE OF MARYLAND, ARTICLE 27, §262, BY HOLDING
THAT THE STATUTE PROTECTS WITNESSES FROM PROSECUTION,

TRIAL AND PUNISHMENT FOR GAMING OFFENSES ONLY AND NO
OTHERS?

CONSTITUTIONAL PROVISIONS, STATUTES, ETC,

As permitted by Rule i03l¢.3, the cltation of pertinent
constitutlonal provialons, statutes, etc, is set out here,
while the pertinent text is set forth in the Appendix.

U,8. Constitution, Amendment V

18 United States Code, $6002

Md. Rules of Procedure, Rule 4-631

Md. Ann. Code, Article 27 §262 (1982 Replacement Vol.)

Md. Ann., Code, Article 27, §258 (1924)

Md. Ann. Code, Artlcle 27, §23 (1982 Replacement Vol.)

Laws of Maryland, 1937, Chapters 434, 435, 438

STATEMENT OF FACTS

On October 7, 1985, eleven witnesses who had been
subpoenaed by the Anne Arundel County QGrand Jury appeared

gj(Cont.) cluim is collateral to, and separable from, the
principal issue of guilt or innocence; and (3) the order
involves an Important right that would be lost If the review
had to await final judgment., Sigma Reproductive Health Center
v. State, 297 Md, 660 (1983). 1Indeed, if this Issue were not
a Tinal appealable order, and must await any resulting
prosecution arlising from the pending investigation, the issue
would be lost since the grand jury would be denied the
testimony of these witnesses and no indictments may result.
The State would never have the opportunity to preserve the

issue without eompellln% the within named witnesses and no
contempt proceeding may follow.




before that body to testify in an Investigation of possible
violations of the State's geambling laws. Each witness was
represented by counsel, who remained outside the grand jury
room during the witness' questioning., Each witness before the
grand jury was advised that the scope ol the grand jury's
investigation Included violatlons of the State's gambling laws
and that 1is the subject about which each would be
questioned, Each witness was explained the provisions of
Annotated Code of Maryland, Artiele 27, §262, providing
complete transactlonal inmunity for each of the witnesses
compelled to testify, and indeed, the statute was read to each
witness. Each witness was further advised that, by operation
of that statute, each was exempt from prosecution, trial, and
punishment for any and all crimes about which the witness was
compelled to testify. After providing their name and address,
each witness refused to answer any further questions relating
to the gambling activities they were questioned about, citing
their Fifth Amendment privilege against self-incrimination.
(Motlons to Compel).

During the grend jury's questioning, witnesses were asked
questions about the name of their employer, their duties and
responsibilities in that position, &nd more particularly,
about their knowledge of electronic video gaming devices known
as poker machines. Easch witness exercised his or her Fifth
Amendment privilege and refused to answer any of these
questions, in spite of the fact that each was compellable and

exempt from prosecution for any erimes about which they might



testify,

Based on each of the witnesses' refusals to answer, the
State Initiated proceedings to compel their testimony,
pursuant to Md. Rule 4-831. Thus, on Ontober 18, 1985,
Motions to Compel grand jury testimony of each of the eleven
witnesses were filed In the Circuit Court for Anne Arundel
County. (Motions to Compel).

On October 28, 1885, a consolidated hearing on all of the
State's Motions to Compel was held belfore the Honorable Bruce
C. Williams of the Circuit Court for Anne Arundel County. The
only evidence offered at the hearing conslisted of a
representative transcript of the grand jury testimony of one
of the witnesses. At the hearing, the Appellees challenged
the authority and Jurisdicetion of the Anne Arundel County
Grand Jury to linvestigate In this case, alleging, without
offering any evidence in support thereof, that the grand jury
was investigating tax violations as well as gambling and that
any gambling violations should properly be investigated in
Baltimore County, where the witnesses were alleged to be
employed. In additlon, the Appellees suggested thatl the
irmunity statute, Article 27, 6262 was not sufficient to
protect them from other crimes such as lincome tax evasion,
federal gambling violations, and RICO charges. (Transcript of
hearing). The State, on the other hand, contended that the
"mere witnesses" did not have the right to challenge the
authority of the grand jury as to its jurisdiction, citing to

the lower court two recent Court of Special Appeals decisions,



In Re: Special investigation Nos. 224 eand 237. [In eddition,

the State econtended that the lnmunity statute in question was
suffiefently broad to protect the witness for any and all
erimes about which they were compelled to testify, and not
just gambling.

The lower court, at the conclusion of the hearing,
rendered lts opinfon, denying the Motions to Compel. The
lower court appears to have based its decision wupon the
finding that: (1) any gaming violations under investigation
were not properly before the Anne Arundel County Qrand Jury;
and, (2) that the immunity statute was not sufficient In scope
to protect a witness from crimes other than gamblingal/
ARGUMENT

1. THE LOWER COURT ERRED [N PERMITTING "MERE WITNESSES® TO
CHALLENGE THE JURISDICTIONAL AUTHORITY OF THE GRAND JURY.

Although It [s not altogether clear, the lower court
appears to have rellied, at least in part, on the suggestions
of the Appellees herein, witnesses and Respondents below, that
the Anne Arundel County Grand Jury was without jurisdiction to
investigate the matter presently under consideration.

While counse! for the Appeltees proffered to the lower
court his suspicions that the grand jury was investigating
matters other than gambling, no evidence was offered by the
Appellees to support such a proposition, Indeed, on the
contrary, the only evidence offered at the hearing consisted

of the transeript of one of the grand jury witnesses (T. 24-

E/The full text of the lower court opinion is reprinted
in the Appendix at E. 1-2,



2n. As that transcript makes abundantly clear, the only
questions asked o the witness related to gambling violations
and nothing more.

More importantly, however, In twe companion cases decided

by this Court, In_Re: Special Investigation No. 224, 54 Md.

App. 137 (1983) and in Res Speclal Investigation No. 237, 54

Md. App. 20t (1983), this Court {lrmly held that ‘"mere
witnesses" did not have the luxury of challenging the
territorial jurlisdiction of the grand jury. In a thoroughly
researched opinion, relying upon a host of Supreme Court
cases, the Court recognized that it is not wuntil the
conclusion of the grand jury investigation, when an indictment
has been returned, that a party may challenge the jurisdiction
of the grand fjury, since It i{s not until then that a person
with standing would have the right to make such a challenge,
and the jurisdiction of the grand jury becomes clear. As the

Court noted in In Re: Special investigation No. 224, supra,

at 147, citing Hendricks v. United States, 223 U,S. 178, 174:

As has been said before, the identity of the
of fender, and the precise nature of the
offense, |{f there be one, normally are
developed at the conclusion of the grand
jury's labors, not at the beglnniag.

In the same case, the Court went on to hold that:

The witnesses In this case have challenged the
territortal jurlsdictlon of the grand Jury.
Jt is the lesson of Blair that they are
incompetent to do so: in truth 1t Is In the
ordinary case no concern of one sunmoned as a
witness whether the offense Is within the
jurisdietion of the Court or not.

In Ret Special Investigation 9224, supra, at 147,




The Appellees argued below, and presumably will argue here,
that the aforegoing cases are not dispositive since the present
case Involves witnesses sunmonsed to tlestlfy as opposed to

produclng records, as was the case in 1In__ Re: Special

Investigation No. 224 and 237, supra. (T. 11-12). No such

distinction was made by this Court In fits decisions previously,
and no rationale could be contrived to support such a
distinction. Whether witnesses are called to testify or produce
records, the holding of this Court is clear: "mer» witnesses" do
not have the rlght to challenge the jurlsdictlional authority of

the grand jury. As the Court in In Re: Special lInvestigation

No. 224 recognized, "that mere witnesses, who have no recognized
interest in the validity of the grand Jury's proceedings, have
managed to stall those proceedings for over one year is deeply to
be regretted.” The Appeliant respectfully suggests that to allow
the wltnesses In this case to stall and obfuscate the grand
jury's proceeding, glven the two recent decislions to the
contrary, would be a tragedy Indeed.

1. THE LOWER OOURT ERRED [N HOLDING THAT THE IMMUNITY CONFERRED

UPON A WITNESS PURSUANT TO ARTICLE 27, §262 IS LIMITED TO

ONLY GAMBLING OFFENSES.

While a wltness may not challenge the authority or
jurisdietion of a grand Jjury to conduct its investigation,
Argument 1, supra, he no doubt may raise his Fifth Amendment
privitege against self-incrimination when compellied to testify
before a grand jury. However, when that privilege is displaced
by an immunity which Is broad enough to supplant the privilege

against self-inerimination, the witness may be compelled to



testify in spite of his objections and claim of privilege.

Butler v. State, 55 Md. App. 409 (1983).

The lower court denled the State's Motions to Compel In this
case by holding that the provisions of Artlcle 27, §262, which
applies to gambling investigations, was not suffielently broad to
protect a witness from (ncriminating himself{ with respect to
crimes other than gambling.

Recently, in Butler, supra, this Court discussed in depth

the history of Maryland immunity statutes, and their
applicabllity. Butler Instructs us, harking back to Bowle v.
State, 14 Md. App. 567 (1972), that immunity is exclusively a
creature of statute. A grant of immunity takes away the
constitutional privilege agalnst self-incrimination when &
witness (s compelled to testify and grants the witness an

immunity from prosecutlon, trial, and punishment in place of the

privilege. State v. Panagoulis, 3 Md., App. 330 (1968), aff'd.

253 Md. 699 (1969). As noted In Brown v. State, 233 Md. 288

(1963), in order to be valid, the immunity granted must be as

broad as the privilege against self-inerimination which |t

supplants or displaces.

Unlike the Federal syslem.i/ Maryland provides prosecutors

with limited eircumstances In which Immunity from prosecution may

be conferred. Also unllke the Federal Immunity statute which

4/)g U.S.C. §6002 (1570) provides that a witness before a
Court or grand jury of the United States may be compelled to
testify but no testimony or information directly or indirectly
derived from such testimony may be used against the witness in
any criminal proceeding. The Federal Inmunity Statute s
applicable to all eriminal of fenses.

-10-



grants use and derlvatlve use immunity, Maryland's tmmunity
statutes, with few exceptions, grant transactional immunity.
Transactional immunlity means that a witness compelled to testify
about an incldent cannot be prosecuted for any offenses arising
out of that transaction, even If {ndependent evidence of the

offense can be obtained. As noted in Butler, supra, after the

Supreme Court's decislon In Counselman v, Hitcheoek, 142 U,S. 5§47

(1892), (t was generally belleved that only transactional
immunity would be sufficient to displace the Fifth Amendment

privilege. Not until the Supreme Court decided Kastigar v.

United States, 406 U.S. 441 (1972), was use and derivative use

immunity held to be sufflicient to supplant the privilege. Sce,

————acp—

generally, Butler, supra.

While our appellate courts have had a number of occasions to

dlscuss Maryland's Inmunity statutes, See, e.g., Roll v. State,

15 Md. App. 31 (1972), (holding that §298C of Artiole 27 s

constitutional); State v. Toelle, 10 Md, App. 292 (1970)

(accepting, without declding, that §§39 and 262 of Article 27 are

constitutlional); Brown v. State, 233 Md. 288 (1963) (deciding

that §23 of Article 27, dealing with bribery, is constitutional),
no Maryland appellate decision has directly addressed the issue
presented here - the scope of immunity conferred upon a witness
once immunity Iis applicable - although, as we shall argue below,
such a decision Is implicit in previous decisions.

The specifiec immunity statute under consideration here is

Annotated Code of Maryland, Article 27, Section 262, which

states:

-11-



No person shall refuse to testlrr concerning
any gaming or betting because his testimony
would Implicate himself and he shall be a
competent witness and compellable to testily
against any person orf persons who may have
committed any of the offenses set forth under
this Subtitle, provided that any person 3o
compelled to testify in behalf of the State in
any such case, shatll be exempt (rom
prosecution, trial and punishment for any and
all such erlmes and offenses of which sueh
person 3o testifying may have been guilty or a
participant and about which he was compel led
to testify.

While perhaps not artfully stated, the plain language of the
statute provides for transactlonal immunity, i.e. exemption [rom
prosecution, trial and punishment. In addition, the Ilmmunity
from prosecution applies to “"any and all such crimes and offenses
of which such person so testifyling may have been guilty or a
participant and about which he was so compelled to testify." The
scope of the immunity thus conferred is, by the very words of the
statute, not limited to merely gambling offenses, but to any and
all such crimes and offenses of which the witness was gulilty and
about which he was compelled to testify. The only limitations on
the statute refer to offenses "about which he was so compelled to
testify,” thus limiting the immunily conferred only to those
answers which are responsive to questions posed. Had the
legislature wanted to limit the lmmmunity conferred upon a witness
only to gambling offenses, it could have done so, by limiting the
immunity to an exemptlion from "prosecutlon, trial and punishment
for gambling offenses,"” in simple terms. Where, however, the
ilanguage of the statute is clear and unambigous, there is no need

to resort to statutory construction or interpretation. In Re:

Arnold M., 298 Md, 515 (1984).

-12-




Even If the court should go beyond the plain meaning ofl the
words employed, the basic maxims of statutory construction also
dietate the conclusion that the statute is (ntended to cover all
orimes about which the witness is compelled to testlify, and not
merely gambling offenses. 1In this regard, the statute is to be
construed reasonably and with reference to the purpose to be

accomplished, Seott v. State, 297 Md. 235 (1983), Haskell v.

Carey, 294 Md. 550 (1982). The court should also consider the
consequences which may flow from one interpretation of the
statute rather than another, and adopt a construction which is in
harmony with the general scheme of the enactment and one which
will assist In effectuating the legislative purpose. State v.
Berry, 287 Md. 49t (1980). The legislative purpose in enacting
the immunity provision is to provide a tool for compelling
testimony over the assertion of a Fifth Amendment privilege in
certaln cases, and thus to aid in the prosecution of those
particular types of offenses. 1f, as the lower court found, the
immunity conferred upon a witness by operation of this statute is
limited to only gaming offenses, its utility would be rendered
meaningless, since practically any answer to a question might
implicate a witness In a crime other than gambling and thereby
defeat the very legislative purpose for which the statute was
enacted. For example, a witness who is asked "Do you know what a
pay off is?", might thereby refuse to answer claiming that a
truthful answer would ineriminate for a crime other than

gambling.

Additionally, it is by now axiomatic that, absent a clear

-13-




indication to the contrary, a statute, If reasonably possible, is

to be read so that no word, clause, sentence or phrase is
rendered surplusage, superfluous, meaningless or nugatory.

Management Personnel Services, Inc, v. Sandefur, 300 Md. 332

(1984), Mayor and Clity Council of Baltimore v. Hackley, 300 Md.

277 (1984). In the present case, and with reference to Article
27, §262, the lower court accepted the argument of Appellces that
the word "such", placgﬁ as it is in the phrase "exempt ([rom
prosecution, trial and punishment for any and all such crlimes and
offenses..." is a reflerence to gambling offenses only, enumerated
in the preceding part of the statute. [f that be the case, then
the remaining part of the sentence desertbing the scope of
immunity, i.e. "of which such person so testifying may have been
gullty or a participant and about which he was so compelled to
testify," becomes totally meaningless and mere surplusage. Such
an interpretation flies in the face of the baslc ptinciple of
statutory construction cited above. It Is much more logical and
reasonable to therefore conclude that the word "such" modifies
the phrase “erlimes and offenses of whieh such person so
testifying may have been guilly or a participant and about which
he was so compelled to testify.”

In analyzing the statute in harmony with basic principles of
statutory construction, the court should recognize that, by
adopting the interpretation of the lower court, the statute Is
also rendered unconstitutional, since the immunity conferred upon

the witness is not sufficient to supplant the Fifth Amendment

_|4_



privilege. Brown, supra. Where there are two constructlions that

can be placed on a statute, one of which will result in Iits
legality and effectiveness and the other which will make It
i1legal or nugatory, the court must construe it so as to render
it effective and so as to avoid a conflict with the Constitution

whenever that course [s reasonably possible, Pickett v. Prince

George's County, 281 Md. 648 (1981), Moberly v. Herboldshiemer,

276 Md. 211 (197%). As noted earlier, while no Maryland
appellate decision has directly addressed this Issue, the Court

of Appeals In Brown v. State, supra, did uphold the

congtitutionslity of the Immunity conferred by the bribery
statute, Annotated Code of Maryland, Article 27, §23. As the
court noted in OBrown, the language in the gambling statute, 5262
is almost identical ‘to the language ol the bribery statute.

Brown, supra, p. 294, (n, 2. Thus, given the constitutionality

of the immunity provision of the bribery statute and the almost
ldentical language of the gambling statute In issue, ipso facto
the gambling statute also passes constlitutional muster and is
therefore at odds with the lower court decision.

Read in light of the aforegoing principles of statutory
construction, and based on the plain meaning of the words
employed, while the applicability of the statute is limited to
gambling offenses, the scope of immunity conferred by its
operation includes any and all offenses about which the witness
ls compelled to testify. Thus, both analytically and
practically, once a witness is compelled to testify before a

grand jury or at a trial involving the finvestigation or

-15-




prosecution of a gambling offense, the Immunity provision of
Section 282 1Is triggered. llowever, the scope of Immunity
conferred upon the witness is not merely limited to gambling
offenses but includes any and all crimes about which the wlitness
is compelled to testify before the grand jury or at the trial.
The legislative history of Section 262 also supports this
analysis. While immunity for persons compelled to testily in
gambling offenses dates back to Chapter 265 of the Laws of 1853,
the present language of the statute [inds its genesis In Chapter
438 of the Laws of 1937, That year, the leglslature amended not
only the language of the Imnmunity provision of the gambling
statute, but also amended the Inmunity provision of the bribery
statute and the conspiracy statute In almost ldentical terms, and
enacted an (mmunity provislon for lottery violations at the same
time. See, Laws of Maryland, 1937, Chapters 434, 435 and 4138,
While the reasons for each of the amendments differed, it is
worth noting that the language adopted Is practically
identical, The bribery statute, for example, was amended to make
clear that only witnesses called "in behalf of the State"
received immunity from prosecution. The gambling statute, on the
other hand, was amended to make clear that the exemption for
compelled witnesses applied not only to "prosecution”, but also
to "trial and punishment" as well, The statute as It existed
prior to the 1937 amendment Indicates the legislative intent to
grant immunity to all offenses revealed by the witness'
testimony, not Just gaming offenses. Prior to the 1937

amendment, the statute provided Imnunity for "any offense to
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whieh ([(the witness'] testimony relates.” Annotated Code of
Maryland, 1024, §258. In addition to adding the languaée
exempting the witness not only from prosecution but trial and
punishment as well, the amendment also served to limit the
immunity conferred to those crimes or offenses "about which he
was so compelled to testify." In this fashion, the legislature
made clear that the witness' Immunity extended only to offenses
revealed in responsive answers to compelled questions ant not any
volunteered statements.

In 1972, a blue ribbon commission empanelled to revise the
Maryland criminal code, the Brune-Kenney Commission, had occasion
to conslder the immunity language of the bribery statute. In so
doing, the commission noted that one who is compelled to testify
in a bribery investigation and prosecution receives immunity not
only for bribery, but, If the facts revealed by the witness also

provide evidence of extortion, the witness receives immunity for

extortion as well, See, Commi.sion on Criminal Law, Proposed
Draft, June 1, 1972, §200.15). Although cognizant of this

commission's report, the legislature did not adopt any changes to
the statutory language used, and therefore the legislature is
deemed to have —considered the conmission interpretation

accurate. Cf., e.g., Williams v. State, 292 Md. 201 (1981).

As Professor Wigmore notes, other jurisdictions with similar
immunity statutes which are applicable to a limited category of
offenses have usually interpreted their statutes to provide for
immunity from all crimes about which the witness is compelled to

testify, once the immunity is applicable. 8 Wigmore, Evlidence,
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(McNaughton Rev. 1961) §2282, p. 509, fn. 2. Thus, for example,
while the language of the Florida statute differs from
Maryland's, the Florlds courts have Interpreted their statute,
which Is applicabie to a Iimited category of offenses such as
bribery and gambling, to confer immunity (from all crimes about

which the witness Is compelled to testify, State v. Kelly, 71

So. 2d 887 (Fla. 1954),

Faced with a similar contention, the Court of Appeals of New
York upheld a contempt cltation, where the imnmunity statute, like
Maryland's and Plorida's, was limited to a certaln category of

offenses. Gold v. McKenna, 25 N.Y. 2nd 473, 255 N.,E. 24 215

(1969%). As the court there recognized:

To be sure, there Is always the possibility
that in any Grand Jury investigation where
immunity is granted, crimes not speciflcally
enumerated in the statute may be revealed.
However, to allow this faet to repeatedly void
the grant of Immunity would be illogical and
contrary to the Intent of the Legislature.
Gold v. McKenna, supra, at 237-238.

See, also, State v. Kuhlman, 68 Or. App. 743, 683 P.2d 552 (Or,

App. 1984), rev'd on other grounds, 298 Or. 703, 695 P.2d 571
(Or. 1985), State v. Chitwood, 73 Ariz, 314, 240 P.2d 1202

(1952), and Ex Parte Williams, 127 Cal. App. 424, 18 P.2nd 172

(1932).
CONCLUS [ON
The lower court was clearly erroneous In permitting "mere
witnesses" 1o challenge the jurisdiction of the grand Jury since
they do not have standing. [t is simply prematurc to consider
the subject matter Jurisdiction of a grand Jjury, which should

have the unfettered discretion in subpoenaing witnesses and
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gathering evidence, as this Court recently made clear.

In additlon, the lower court misinterpreted the plain
meaning of the language of Article 27, $§262 by limiting the scope
of immunity conferred to only gambling offenses, and no others,
The basic principles of statutory construction, the legislative
history of the statute, and decisions of sister states all point
to a contrary conclusion - the statute, once applicable, confers
immunity from prosecution as to all offenses revealed by the
witness' compelled testimony,

For the aforegolng reasons, the Appellant respectfully urges
this court to reverse the decision of the lower court, and remand
with instructions to compel the Appellees to testify,. Because
this case Involves @& pending grand jury Investigation, the
Appellant also respectfully requests this court issue its mandate
forthwith.

STEPHEN H. SACHS
ATTORNEY GENERAL

DALE P. KELBERMAN
ASSISTANT ATTORNEY GENERAL

GERALD C. RUTER
DEPUTY STATE PROSECUTOR

THE MUNSEY BUILDING

7 N. CALVERT STREET

TTH PLOOR

BALTIMORE, MARYLAND 21202
(301)576-6384
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s ® D 1.
cd'l'llfn\ All zight. Well, o! eau_ru. as cnryon. -’:=
koowve llnyhnd doesn’t have a |;onorn {mmmity statute na
ue luu'n Attorney, Attoruey Gonnl or Special h-oucutor c..
ﬂ.v. qoro fssunity than fe oumd by statute and ve are q..;.
fog vith @ specific statute granting certain {mmmity here v
énder Article .27 Section 262. But that, the Court does mot .
read in such a droad way as the Assistant Atcbmy Gonou-_i',}!o..;
1 think i¢ eertainly would permit thegranting of h-unuy"!-or "
any ptoucutin fovolving gambling and gaming but on the very
!uo of this favestigation by virtus of the fact that these
; mlo ere allegedly committing n-tug violetitns in Baltimore| i
County and thie proceeding is before tho Crand Jury ia Anne 3
Arundel County it appears, on its face, that it's & tax 1nv..ti,:
gation because that would be the only thing chat vould confer :
jurisidetion to this County. Kot the gaming aspects of thia
tmuuatton. So that unless this statute can be read to con- :
for immunity for other than gaming wiolations then the vitnouJ !
that sre being asked to testify before the Grand Jury aren't |
compellable. | ‘

I think there vae a pretty thorough analysis of our
immunity statutes in the case of Butler v. State vhere Judge
Noylen o went into 4t at some length and he made a statement in
thare ;tut 1 think 1s quite true that if the Special Proucuto
or the Qttomy General or even the Court ordered vitnesses }

to tcctu'y under a Motion to Compel where it was not a legal

29
E-1




10
H
]
13
14
1%
16
V7
18

19

23
24

25

or strictly greoted immunity under one of the provisions of
the statute, that would not bind any other prosecutor's office
from prosecuting end would not prohibit the Federal goveransent
from prosecuting. 80 that if it'e an extre legel type of
granted imsunity that's not authorised by the etetute f{t
doesn't bar any other prosecution elgevhere. And what Nr,
Zelberman is arguing, I think goes far beyond the limited
graot of issunity that's conteined in Arcicle 27 Section 262
vhen he suggests that thie would preveat prosecution for mur-
der should it come ia response ¢o a question that one of the
witnesses comaitted a murder., I don't ¢think that vee contenm-
plated by the Legislature and certainly it's not in the langu-
age as you read that statute. 8o that I think that argument
doesn't sustein iteelf,

And I chink that in viev of the fact that this {o,
on its face, s tax investigation, in viewv of the fact that
those that are being granted imsunity eren't given ilasunitcy
from any violations of the lawothor than gasing violations
under the statute that they cannot be compelled to testify
ageinet themselves in this fnvestigation. S0 I will deny the
Mations to Compel as to each of these vitnesses.

MR. IRVIN: Thank you, Your Honor.

MR, MASTER: Thank you, Tour Honor.

MR. SWISHER: Thauk you, Your Honor.

MR. SOUKUP: Thank you, Your Homor.

30
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U [] s [} CONST [} mend ® v

{AMENDMENT V) .
[Rights of Accused in Criminal Proceedings)

No person shall be held to answer for a capital, or otherwise infamous crime,
unless on @ presentment or indictment of a Grand Jury, except in coses arising
in the land or naval forces, or in the Militia, when in actual service in time of
War or publi¢ danger; nor shall any person be subject for the same offense to
be twice put in jeopardy of life or limb; nor shall be compelled in any criminal
case 1o be a witness against himself, nor be deprived of life, liberty, or property.
without due process of law; nor shall private property be taken for public use,
without just compensation.

—

18 U.S.C, §6002 (1982)

§ 6002, Immunity generally

Whenever s witness refuses, on the basis of his privilege sgainst self-in-
crimination, (o testify or provide other information in a proceeding before or
ancillary to—

(1) a count or grand jury of the United States,
(2) an agency of the United States, or

(3) cither House of Congress, 8 joint committee of the two Houses,
or 8 committee or 8 subcommittee of either House,

person presiding over the proceeding communicates (o the witness
:.:do::;:l issued I:mdcr 1#1: part, the witness may not 're{uu'to gompiy with
the order on the basis of his privilege against sell-incrimination; but no
testimony or other information compelled under the order (of any informa-
tion directly or indirectly derived {rom such testimony OF other information)
may be used sgainst the witness in any criminal case, excepl ® prou_cutiot:
for perjury, giving o false statement, of otherwise failing to comply with
order.

(Added Pub.L 91-492, Title 11, § 201(s), Oct. 13, 1970, 84 Stat. 927)

k4l

MARYLAND RULES OF PROCEDURE, RULE 4-631 (1985 Replacement Vol.)

Rule 4-631. COMPELLING TESTIMONY ON THE COND
OF IMMUNITY ¢ TION

(a) Requested by State. — In any proceeding under this Title, before 8
grand jury, or pursuant to Code, Article 10 § 394, if a witness lawfully refuses
to answer or to provide other information on the basis of the privilege againat

self incrimination, the court, when authorized by law, shall compel the witness
to answer or otherwise provide information if:

(1) The State’s Attorney requests in writing or on the record that the
curt order the witness to answer or otherwise provide information,
potwithstanding the witness' claim of privilege; and

(2) The court informs the witness of the scope of the immunity the
witness will receive as provided by the appropriate statute.

_ (®) Order of Court. — The court shall enter its order compelling testimony
ip writing or on the record.
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MD. ANN. CODE art. 27, §262 (1982 Replacement Vol.)

§ 262. Persons compellable to testify; exemption from pros-
ecution.

No person shall refuse o testify concerning any gaming or betting because
his testimony would implicate himself and he shall be a competent witness and
compellable to testify againet any person or persons who may have committed
any of the offenses set forth under this subtitle, provided that any person o
compelled to testify in behalf of the State in any such case shall be exempt from
prosecution, trial and punishment for any and all such crimes and offenses of
which such person so testifying may have been guilty or @ participant and
about which he was so compelled to testify. (An. Coda, 1961, § 326; 1939, § 304;
1924, § 268; 1912, § 228; 1904, § 214; 1888, § 131; 1833, ch. 285, § 8; 1888, ch.
195, § 9, 1837, ch. 438.)

MD. ANN. CODE aft. 27, §258 (1924)

An. Code, sec. 228, 1004, anc. 314 1823, erc. [31. 1859, ch. 203, oec. 8. 1834, ob. 106, sec. 9.
256, No person shall refuse to testify concerning sny gaming or Det-
ting because his testimony would im})liclte himself; but when any such

person is required to testify in Lebalf of the State, be shall not be prose-
cuted for any offense to which his testimony relates.

MD. ANN. CODE art. 27 § 23 (1982 Replacement Vol.)

§ 23. Offering bribe to or receiving bribe by public officer;
witnesses in prosecution.

{f any person shall bribe or attempt to bribe any executive officer of the State
of Maryland, any judge, or other judicia! officer of this State, any member or
officer of the General Assembly of Maryland, any officer or employee of the
State, or of any bi-county or muiti-county agency in the State, or of any county,
municipality or other political subdivision of the State, including members of
the police force of Baltimore City and the State Police or any member or officer
of any municipal corporation of this State, or any executive officer of such
corporation, in order to influence any such officer or person in the performance
of any of his official duties; and if the Governor or other executive officer of this
State, any judge, or other judicial officer of this State, any member of the
Genera) Assembly of Maryland or officer thereof, any officer or any employee
of the State, or of any bi-county or multi-county agency in the State, or of any
county, municipality or other political subdivision of the State, including mem-
bers of the police force of Baltimore City and the State Police or any member
or officer of any municipal corporation, or mayor or other executive officer
thereof in this State shall demand or receive any bribe, fee, reward or testimo-
nia) for the purpose of influencing him in the performance of his official duties,
or for neglecting or failing to perform the same, every such person eo bribing
or attempting to bribe any of such officers or persons, and every such person
so demanding or receiving any bribe, fee, reward, or testimonial shall be
deemed guilty of bribery, and on being convicted thereof shall be fined not less
than $100 nor more than $5,000, or, in the discretion of the court, shall be
sentenced to be imprisoned in the penitentiary of this State for not less than
two nor more than 12 years, or both fined and imprisoned, and shall also be
forever disfranchised and disqualified from holding any office of trust or profit
in this State; and any person so bribing or attempting to bribe or 8o demanding
or receiving a bribe shall be a competent witness, and compellable to testify
agsinst any person or persons who may have committed any of the aforesaid
offenses; provided, that any person 8o compelled Lo testify in behalf of the State
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MD. ANN. CODE art. 27, § 23 (1982 Replacement Vol.)}

in any such case shal) be exempt from prosecution, trial and punishment for
any such crime of which such person so testifying may have been guilty or a
participant therein, and about which he was so compelled to testify. (An. Code,
1851, § 29,1936, § 27,1024, 4 31,1012, § 28,1804, § 26;1888,§ 23; 1809, ch.
138, § B; 1868, ch. 369; 1882, ch. 162; 1933, ch. 202; 1937, ch. 434; 1972, ¢h. 181,
§ 28; 1977, ¢hs. 189, 260.)

1937 Md., Laws 853
CHAPTER 435.

AN ACT to add a new section to Article 27 of the Annotated
Code of Marylaud (1924 Edition), title “Crimes and Pup-
ishments”, subtitle “Lotteries”, sald new section 1o be
known as Bection 850%, and to follow immedlately after
Bection 350 of sald Article, to compel all persons when o
ordered to testify in bebalf of the Btate concerning any
lotteries, even though such testimony be self-incriminating,
but exempting from prosecution, trial and punishment all
such persons so testifying,

Brction ). Be {t enaoted by the Geneval Assembly of Mary.
land, That a new section be and it ls hereby added to Article
‘27 of the Annotated Code of Maryland (1924 Edition), title
“Crimes and Punishments”, sob-title “Lotteries”, said new sec.
tion to be known as Bection 350'%, to follow immediately
after Bection 350 of said Article, and to read s follows:

850%. No person shall refuse to testily concerning any
lotteries because his testimony would implicate himeelf and
he ahall be a competent witnesa and compellable to testify
againet any person or persons who may bave committed any
of the offenses net forth under the sub-title “Lotteries” of this
Article, provided that apy perscn eo compelled to testify in
behalf of the Btate in any such case be exempt from
prosecation, trial and punishment for any and all such crimes
and offenses of which such person so testifying may have been
gullty of & participant thereln and about which he was so com.
pelled to testify.

Bxc. 2. And de it further enacted, That this Act shall take
effect Juoe 1, 1837,

Approved May 18, 1037,

1937 Md. Laws 873

CHAPTER 438

AN ACT to repeal sud reenact with amendments Section 238
of Article 27 of the Annotated Code of Maryland (1924 Edi'
tion), title “Crimes and Punishments”, sub-title “Gamlog”,
raid amendment compelling all persons when so ordered to
testify in behalf of the Btate concervlog any gamiog or bet-
ting, even though such testimony be self-incrimloating, but
exempting from prosecution, trial and punishment all such
persons so testifying.

Becrion 1. Be it enacted by the General dssembly of Mory-
land, That Section 258 of Article 27 of the Aunotated Code
of Maryland (1924 Edition), title “Crimes snd Punishments"”,
sub-title “Gaming", be and it s hereby repealed and re-enacted
with amendments, to read as follows: s
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1937 Md. Laws 873

258. No person shal) refune to testify concernlng an m.
Ing or betting because bia tesiimony would im ucf;e lﬂg:m
&nd be shull be @ competent witness and compelflble to testiy
:ﬂlnnl any person or persons who may have commlitted any of

be offenses set forth under this sub-title, provided that any
r';ﬂn 80 compelled to testify in bebalf of the Btate im any
m"t ¢ase shall be exempt from prosecution, trial and punleh.
p::;nfor :Lnyu:u‘d all cuehb rrl:l:o and offensea of which such

w0 teatifying may bave been guilly or a participant and
bout which be wan wo compelied to testify. g v

uslt‘. 2. And de (8 jurther enacted, That this Act sball take
®Tect Jone 1, 1937,

Approved May 18, 1937.

1937 Md. Laws 851

CHAPTER ¢34,

AN ACT to repeal and reensct with amendments Beet!
of Article 27 of the Annotated Code of u.r;:m ??ogtl&
:;upp}emgnt]. title “Crimes and Punlshments”, sub-title
Nribers”, sald smendment limiting the {mmunlty pro
gll:?:.n:::l c:xld ct:ltnte t?dwltremn called In hehslf of the
empting sald witneases f.
well @ from (rla) and punishment. W TSI 5

Becrion 1, Be {t enocted by the General Aesembdl .
land, That Bection 31 of Article 27 of the Anno’t:t:io(!:oﬁ:r:r
mrylgnd (1935 Bupplement), title “Crimes and Punlsh.
wents”, sub-title “Bribery”, be and it is bereby repealed and
reevacted with amendwments, to read as follows:

31. If any person sball bribe or sttempt to bribe any
execuiive officer of the State of Maryland, any judge, justice
of the peace or otber judicial offcer of thia State, sny member
or officer of the General Ansembly of Maryland, any officer or
employee of the Rtate, or of any county, municipality or other
political sulvdivislon of the Blate, including members of the
police force of Baltimore City and the motorcycle deputies
(commonly known ax State Police) under the Commissioner
of Mator Vebicles, or any member or officer of any wmunicipa)
corporation of this State. or any executive officer of such cor-
poration, io order to iufiuence any such vfficer or person in
the performance of any of bis officia) duties; and if the
Governor or other excentive oficer of thir State, sny judge,
justice of the peace or other judicinl officer of this Etate. any
member of the Geners] Assembly of Maryland or officer
thereof, avy officer or apy employee of the Btate, or of any
county. municipality or otber political sub-division of the
Btale. including wembers of the polive force of Baltimore City
apd the motorcycle deputies (commonly known as Btafe
Police) under the Commissioner of Motor Vehicles, or any
member or officer of any municipal corporation, or Mayor or
other executive officer thereof in thix Stafe sball demand or
receive any brile. fee. reward or testimonial for the purpore of
influenciog bim in the performance of hie official duties, or
for peplecting or foiling to perform tle same, every anch per
gop 80 bribing or attempting to bribe apy of such officers or
person«. and every such persop so demandivg or receiving any
bribe, fee, reward, or testimonial shall be deemed guilty of
bribery. and ob heing convicted thereof shall be fined pot Jess
thap one bundred dollars nor more than Bve thourand dollars,
or. in tbe discretion of the court, shall be sentenced to be im.
prisoned in the penitentiary of thix Btate for not lese thaw two
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por more than twelve years, or botb fined and imprisoned, and,
shall also be forever disfranchised and disqualified from
bolding apy office of trust or profit in this Btate; and any per:
son 80 bribing or attempting to bribe or so demandiog or re-
ceiving & bribe sball be a competent witness, snd compellable
to testify agoinst apy person or persons who moy have com-
mitied any of the aforesald offenses; provided, that any per.
son so compelled to testify in behalf of the Rtate in any such
ease shall be exempt from provecution, trial and punishment
for any such crime of which such person so testifying may have
been guilty or & participant iberein, and about which be wes g
so compelled to testify.

8sc, 2. And de it further enacted, That this Act shal] take
efect June 1, 1037, )

Approved May 18, 1937,

CRIMINAL CODE §200.15 (Proposed Draft June 1, 1972) (State of Maryland
Commission on Criminal Law)

§200.15. Bribery and bribe recelving:;
grant of immunity

Any person who bribes, attempts to bribe, or conspires to bribe
a public servant, or any public servant who receives, attempts to re-
ceive, or conspires to receive a bribe, fee, reward, or testimonial shall
be a competent witness and compellable to testify against any person
or persons who may have committed any of the aforesaid offenses
concerning his participation or guilt therein; provided that any per-
son so compelled to testify shall be exempt {rom prosecution, trial
and punishment for conduct about which he is compelled to testify,
including any conduct involving or pertaining to any such offense of
which he may have been guilty or in which he may have participated.

COMMENT

Section 50 of Article 111 of the Maryland Constitution (quoted in
the Commentary to §200.10) requires the legislature provide for a grant
of immunity to comgel testimony concerning bribery snd attempted
bribery involving public officials. §23 of Article 27 contains such »
grant of immunity. §200.15 follows quite closely the wording of the

present section and gives in full the immunity contemplated by the
Constitution,

The added language in §200.15 which does not appear in §23
is intended to make clear the extent to which testimony ma be com-
pelled and immunity is conferred. A person may be required to testify
concerning “his participation or guilt” in a bribery offense and re-
ceives immunity “for the conduct about which he is compelled to
testify.” Thus, if a public servant testifies that he accepted or de-
manded a bribe in such a manner that he is guilty not only of bribe
receiving but also of extortion, he receives immunity for both of-
fenses. §200.15 also provides for a grant of immunity to persons
guilty of conspiring to bribe or to receive a bribe. The constitutional
provision does not mention a grant of immunity for persons guilty
of conspiracy, but §39 of Article 227(£tescnﬁy rovides for a grant of
immunity in such cases. Thus, 57 .15 simply combines the provi-
sions in §§23 and 39 of Article 27.

E-7



