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questions on the issue of whether or not this witness

is an expert on the functioning of‘AT&T Wireless phone

cellular network and design and functioning in the

Baltimore Metropolitan area.

VOIR DIRE EXAMINATION

BY MS. GUTIERREZ:

Q Mr. Waranowitz, one -— must one who is a

subscriber to this network use equipment owned and sold

by AT&T?

MR. WARANOWITZ:

A I'm sorry, could you ask that question again?

Q Must a subscriber to this network use

equipment that is owned and sold by AT&T?

A Do you mean cell phones?

Q Is that equipment sold by AT&T?

A It is sold by AT&T.

Q Must a subacriber use it equipment whatever

it might be sold by AT&T?

A No.

Q No. So, anyone utilizing this network could

use for instance cell phones designed, tested, operated

an sold by some other entity than AI&T?

A Correct?

Q Is that correct?

A Yes, that is correct.

22
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Q There is no way that a subscriber is required

to by an AT&T phone, is there?

A No.

Q And you said that 25% of your time was

devoted to the design of system?

A Correct.

Q And that still continues up to today, does 1t

not?

A Yes.

Q And design on the system is a continual

effort, is it not?

A Yes, it is.

Q The best qptimal locations for towers as

you've testified while once may exist in one location

they alternately change apd there would be another best

optimal location, isn't that correct?

A Yes.

Q By coverage‘areas you are referring to the

amount, the physical amount, the geographical amount of

area that a cell tower is suppose to cover, is that

correct?

A Yes.

THE COURT: One moment. Ms. Gutierrez, are

you still on voir dire?

MS. GUTIERREZ: Yes.

23



10

11

l2

13

14

15

16

17

18

l9

20

21

22

23

24

25

E000403
-----IIIIIIIIIIIIIIII

THE COURT: okay.

MS. GUTIERREZ: I'm going through his list of

THE COURT: Expertise.

MS. GUTIERREZ: Yes.

THE COURT : Okay.

BY MS. GUTIERREZ:

Q Isn’t that correct? And you were asked by

Mr. Urick are you familiar with the coverage area of

the cell sites of AT&T. is that correct?

MR. WBRANOWITZ:

A Within the Baltimore/Washington market, yes.

Q Is that correct?

A Yes.

Q A11 right. And by the coverage area you

understood Mr. Urick,to mean the designated

geographical area that’s suppose to be covered by the

tower?

A Yes.

Q And by coverage you mean to include what

geographical area would be included if that cell tower

signal were signaled by someone trying to make a cell

phone or wireless call to an area within what you call

coverage area, isn’t that correct?

A I'm sorry, could you ask that again?
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Q By coverage area you understood that to mean

the geographical area that is supppse to be COVered,

that is the area that the cell site tower, the cell

tower would broadcaflt the wireless call based on the

design of the system, that's what you mean by coverage,

is it not?

A Yes.

Q Each cell tower is suppose to cleanly

broadcast a signal?

A Ideally, yes.

Q Okay. Ideally, by ideally you mean that

doesn't always occur?

A That is correct.

Q And the coverage area ofvthe cell sites only

includes the cell towers owned and operated by AT&T?

A Correct.

Q And not any other cell tower?

A Correct.

Q Every other network has it’s own tower, does

it not?

A That is correct.

Q For mean so broadcasting the signals on it's

network, correct?

A Correct. Yes.

Q Okay. And every other network would have

25



10

11

12

13

l4

15

16

1'7

18

19

20

21

22

23

24

25

different coverage areas for it's network, would it

not?

A
r

Yes.

Q Although those areas might well overlap or

even be the same as AT&T's?

A Yes.

THE COURT: Ms. Gutierrez, at this point I'm

going to interrupt you. The Court finds that the

questions you're asking although appropriate are more

in a sense of asking him of his opinion and for that

reason I find that it's exceeding the voir dire and so

at this point if you have any more questions about his

background, training and expertise or education I'd be

happy to allow those questions because I would like to

render my opinion and instruct the jury as to how I

find this witness testimony with Mr. Urick's motion

that he be qualified as an expert.

BY MS. GUTIERREZ: Thank you, Your Honor.

Q Mr. Waranowitz, you ware asked by Mr. Urick

in his voir dire andryou estimated that you had spent

at least a month of hours, correct?

MR. WARANOWITZ:

A Yes.

Q How many hours is that?

A Eight days a week, five days, eight hours a
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day, five days a week would be forty times four would

be 160.

Q And how is it that you arrived at that

estimate, sir?

A I've taken many classes from Erickson ranging

from a week to two or three days each.

Q Now, Erickson ——

THE COURT: Wait a minute. A week to --

MR. WARANOWITZ: Anywhere from two or three

dayg to a week in duration plus classes from AT&T

Wireless Services.

BY MS. GUTIERREZ:

Q So, actually most of your class work has been

from Erickson?

MR. WARANOWITZ:

A Yes, through AT&T, yes.

Q My question is most of your class work has

been as you just testified through Erickson?

A Training. yea.

Q A11 right. And Erickson is not AT&T, is it?

A No it is not.

Q Erickson is a separate corporation, is it

not?

A Yes.

Q And Erickson doesn't own part of AT&T, does

27
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A I don’t know.

Q Erickson produces equipmant separate from

AT&T, does it not?

A Yes.

Q Erickson produces equipment that is utilized

by networks other than AT&T, does it not?

A Yea.

Q And, air again my question to you is how is

it that you estimated at least a month of hours?

A AT&T has provided me at least one month of

hours worth of training.

Q Well, one month worth is a very specific

answer, would you agree?

A I am estimating.

Q And in a month -- and this is the first time

that you've been asked this question. is it not?

A I have not‘counted up my hours, that is

correct.

Q And so your estimate is based on your current

recollection?

A Yes.

Q A11 right. Now, sir in regard to Erickson

you said Erickson provided you with two to three days

and sometimes up to a week of training, is that

28
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correct?

A Yes.

Q How many times?

A Five or six times.

Q Five or six times. Of those five or six

times how many was two or three days a week and how

many were longer?

A Most of them were two or three day classes.

I don't remember the exact details.

Q You don't remember the exact number. Now, in

regard to the classes that you've testified and you

ware asked about that you attended and that were

provided from AT&T how many of those days of a month

that you've now estimated for us would be those?

A I can recall one class that lasted three

days.

Q One time and that was three days for eight

hours?

A Yes.

Q Exactly.

A Yes.

Q And this month estimate that you've given,

sir that would be five days a week?

A Yes.

Q Eight hours a day?
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A Yes.

Q Okay. And that would of course exclude lunch

time, would it not?

A It's an estimate, yes.

Q And so the answer is yes, it would exclude

lunch time?

A Yes.

Q And it would exclude your travel time both to

and from?

A Yes.

Q And this of course would,be a month in which

you worked every single day of the month out of the

five working days a week, correct?

A Yes.

Q That of course would exclude vacation time

you took?

A Yes.

0r any perppnal leave time?

Yes.

Or any sick time?

Yes.

Or any other time?

W

IO

F

IO

W

C

Yes.

Q And although you've never been asked to

estimate or gather that information you are able to

30
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estimate it this morning?

A Yes.

Q But the bulk of the clasqes that you took

that were in any way involved in call phone technology

as you've told us or equipment used or testing out the

lines of the network were the bulk of those classes

provided by Erickson?

A They were provided through AT&T by Erickson.

Q By Erickson meaning Erickson a company

separate in part?

A Yes.

Q Taught by Erickson personnel?

A Yes.

Q And Ericksgn doesn't operate a cell phone

network on it's own,.does it?

A I don't know that.

Ms. GUTIERREZ: I have no further questions

on the voir dire, Ju&ge. I would renew my objection as

to the establishment of a network as to whether or not

any of these questions certainly don't establish any

expertise in specific AT&T technology and I renew and

ask the Court to apply all other objections that I've

made including the diselosure objection.

THE COURT: First with regard to the

disclosure objection, I'm overruling that objection.

31
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With regard to the expartige objection the Court will

accept this witness as an expert in AT&T wireless

network design and function with the limitation that

thi: witness has expertise with regard to Erickson

equipment unless any further expertise is shown by this

Court that will be the limitation.

MS. GUTIERREZ: I want t0 make sure I

understood the limitation.

THE COURT: Erickson equipment.

MS. GUTIERREZ: Okay.

THE COURT: I didn't hear about Motorola or

any other type of equipment. This witness has not been

qualified as such so to the extent that the witness has

clearly indicated that limitation that will be the

limitation that the witness will be able to testify.

And, Counsel in cross if you want to go into it any

further you’ll be free to do that.

MS. GUTIERREZ: Thank you.

THE COURT: So that at the conclusion if I

need to direct the witness and the jury into how to

receive this expert's testimony I can do so. Mr.

Urick, I am going to tell you that it is now one

o'clock. I know I promised Ms. Gutierrez, is this

going to cause you a problem with any other matter if

we go a little longer?
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MS. GUTIERREZ: No, Your Honor. There’s no

phone conference today.

THE COURT: A11 right.

MS. GUTIERREZ: Because I was off yesterday.

THE COURT: Very well. Are you going to have

a problem if we go any further? Like for the next half

an hour?

MR. URICK: No, we wouldn’t have a problem.

THE COURT: Any members of the jury by show

of hands are going to have any problems if we proceed

for the next thirty minutes and than take a break for

lunch from 1:30 to 2:30. Anybody have a problem, if

you do please raise your hand. All right, then we will

proceed.

BY MR. URIGK:

Q Mr. Waranowitz, —»

THE COURT: I know my staff may have a

problem, but you will get to eat 1:30 to 2:30. You may

proceed.

BY MR. URICK:

Q What Erickson equipment is used in the AT&T

network?

MR. WARANONITZ:

A Well, we have Erickson radio based stations,

that is the actual cell site, the radios, equipment and
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it's connection to the Erickson switch which is a big

computer through which all the phone calls go.

Q And what if any other equipment is

incorporated into the system?

A There are Erickson cell phones, cabling,

antennas, that kind of thing.

Q Does AT&T itself produce any of the

technology that goes into the network?

A None that I‘m aware of in our current

network.

Q Do you purchase technology'from any other

companies?

A Other markets, other cities use other

equipment, yes.

Q This time I would like you to explain what

the network is, how 1t operates? I believe you have

some demonstrative awhibits. I think for

identification purposes I'm going to ask at this time

that they be marked for identification as state's

Exhibit 43.

MS. GUTIERREZ: Your Honor, I'm going to

object to the motion in limipe and ask to approach the

bench?

THE COURT: Yes, I'll see you at the bench

and may I also see the exhibits that you want to mark
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for identification purposes at this time. I need your

assistance, Ms. Connelly.

(Counsel approached the bench and following

ensued:)

MS. GUTIERREZ: Judge, giving the limitation

on this witnesses' expertise although they're not going

to show that to him now and obviously he can testify as

to anything within that expertise level the cell phone

listed on State's Exhibit 34 is manufactured by someone

other than AT&T and other than Erickson.

And so we would‘object to any questioning

regarding the cell phone and as to how it performed or

whatever it did. As this is not an expert in that

equipment we obviously don't know the source of whether

there were cell phonas or others as to the dialed

number column on State’s Exhibit 34, but as to the cell

phone, 253-9023 I wquld move in limine to preclude

asking this question ielated to that cell phone and

it‘s alleged performance. The cell phone 1.3., since

the purpose of State's Exhibit 34 is to establish the

cell site and locations and their exact addresses.

THE COURT: Thirty four or forty three?

MS. GUTIERR-Ez: I think it's on 34..

MR. MURPHY: Thirty four.

MS. GUTIERREZ: I’ve never seen --
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THE COURT: Thirty four is this one?

MS. GUTIERREZ: Yes.

THE COURT: Okay.

MS. GUTIERREZ: The purpose of that exhibit

is to establish that the cell phona about which this

witness has no expertise that the cell phone did

something and operated in a certain way. Now,

obviously given the number the expertise I'm not moving

-- he can certainly testify as to that network, those

towers, what if anthing they should do, but I'm moving

in limine to prevent any questioning to attempt to draw

that expertise out to include --

THE COURT: The operation of this phone.

MS. GUTIERREZ: As this phone as to what it

would do on his netwfirk since he’s not been qualified

in regard to a Nokiaaphone which is a separate

production corporation other than Erickson and other

than AT&T.

MR. URICK: The cell phone information is

already in evidence through State's Exhibit 34 and I

believe we can through his explanation qualify him to

be able to testify to when we want to.

THE COURT: Wait a minute, back up. The cell

phone information is already in evidence through

Exhibit Number 34?

36



10

11

12

13

14

15

16

1'7

18

19

20

21

22

23

24

25

E000416

MR. URICK: Actually, it's in through I think

it’s 31 or 33, the Defendant’s cell phone records and

that was entered by way of stipulation.

THE COURT: May I see the exhibit?

MR. URICK: This is a duplicate of it.

THE COURT: I think we've got sort of -—

MS. GUTIERREZ: You'll note that that ——

THE COURT: Ms. Gutierrez's objection and

motion in limine is not to what the record says. Her

objection is to your‘witneas interpreting the meaning

behind what is clearly indicated on the face of the

exhibit and that is when there's an item needed as a

number incoming duration and then L651C. The witness

can talk about these L651 tower and this a tower and

what the tower did and what these records from AT&T

mean. But he can not testify as to what the Nokia

phone did or did not do in rendering an opinion because

he is not qualified £0 render an opinion ass to what

the Nokia did. other than to validate that AT&T

Erickaon's equipment registered this information and he

can't render an opinion as to what that means or to

assure the jury that there is some absolute that can be

drawn from the numbers that are appearing on here as it

relates Nokia equipment. He can talk absolutes as it

relates to Erickson equipment, but he can't talk about
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and she’s objecting to his saying what the Nokia's

limitations are and receiving signals, how they receive

the signals, what they do with the signal because he's

not qualified to do so and I'm going to sustain her

objecéion as to that part of his testimony if that's

what you're going to ask him to do. Do you understand?

MR. URICK: I may ask the Court to revisit

this if I can lay a foundation.

THE COURT: Correct.

MR. URICK: Thank you.

THE COURT: I will ~~ if for some reason you

believe that he can-do that then I will allow him to do

that if he has the axpertise, but as we stand right now

he is an expert with,ragard to Erickson equipment. Not

Motorola, not Nokia,mnct anything else and he is an

expert who has already testified that he can testify as

to the network design and functionflng of AT&T wireless

communication and Erickson equipment.

MR. URICK: Thank you.

THE COURT: A11 right. Does that clarify?

MS. GUTIERREZ: That does, Judge except ~-

THE COURT: The motion in limine is granted —

MS. GUTIERREZ: Yes. And I would strenuously

object to the State's continual ability once they lose

a motion to continue to revisit it like well, now we've
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thought better. Thgre wasn't any disclosure of this

person as expert in Erickson. I understand I've lost

on that point, but now we’re in tha middle, they chose

to do it, they took the Court's hints and chose to do

1t in a specific way.

Now, that they've lost a motion like to

continually to allow them, oh, well wait a minute we

can qualify him as another expert. Again, there's no

disclosure, there has to be some finality that the

Defendant should be able to count on, it's not fair

otherwise.

THE COURT: I understand your concerns, Ms.

Gutierrez. The only thing that I can tell you is that

had I not received as part of this file some indication

by way of stipulation that this testimony would be

admissible through the stipulation ——

MS. GUTIERREZ: But, Judge the stipulation

has nothing to do with the witness. He would not have

been the correct person to bring in these records

anyway, he’s not a custodian. We stipulated because a

custodian could clearly get in records from AT&T

Wireless. That is entirely different then allowing a

person who's not the custodian, who isn't qualified to

testify to these things, hasn't been offered, hasn't

been disclosed to now try to take these things
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somewhere else. Those are two entirely different

things. We don't challenge that we stipulated to that.

They mean whatever they mean. If it was important‘to

have those records explained, that was their job,

that’s their burden. they sought the stipulation that

we agreed to. We should not now be nailed to things we

didn't stipulate to on which there was no disclosure

given that now they want to rethink the issue of

whether or not they should have sought a stipulation on

it.

THE COURT: I understand your objection. For

the record I find that the stipulation allows them to

bring in this witneas. I find that the witness has

been disclosed to you. I find and I found that he

would be permitted.to testify in the fashion that I

indicated as an expertise through the information

that’s been provided to this Court. I do not belieVe

that this is a surprise witness, I do not believe that

you did not know what it was that they were going to

ask him to testify --

MS. GUTIERREZ: We never maintained

otherwise. It's just a surprise that they're trying to

declare him as an expert in a nonexistent expertise.

THE COURT: And I understand your concern,

but as I have done with you and I will continue to do
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with you. I will do with the State. If at some point

in time the testimony goes astray and starts going off

on a tangent which is not within the calculation of

this Court to allow testimony in I will sustain your

objection. And I ask Mr. Urick to be mindful of the

matter in which I have accepted this witness as an

expert because if you start to go astray I will sustain

any of Ms. Gutierrez's objections and I will instruct

the jury accordingly.

MR. URICK: Thank you.

THE COURT: Anything further?

MS. GUTIEHREZ: No, Your Honor.

THE COURTz‘ Anything further?

MR. URICK: I would ask uhat this now be

substituted for State's 31.

THE COURT: Well, where is -—

MS. GUTIERREZ: Well, no lets find.

MR. URICK: Mr. White can't find it.

THE COURT: If you use an exhibit return it

to the Clerk. Don't put it down on the table, return

it to the Clerk.

MS. GUTIERREZ: Well, Judge I'm going to

object to the substitution at least until I have an

opportunity to review it with my copy of those records

which I don’t have with me now. I'll get them over
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lunch.

THE COURT: I'm going to ask Mr. White. Mr.

White, if you would just go through your pile one more

time. I know we moved from one courtroom to another.

MR. URICK: I'm going to hold on to this.

THE COURT: And just make sure you don’t have

it. Was it ever marked?

MS. GUTIBRREZ: It was asked about.

MR. WHITE: I don't know if I ever received.

THE COURTt‘ Why don't we take a break at this

point and take a lunch recess.

MS. GUTIERREZ: Judge, I would ask for an

instruction that nobody should talk to this witness.

THE COURT: Absolutely not, absolutely not.

You may step down.

(Counsel returned to.the trial tables and the following

ensued:)

THE COURTfi Ladies and gentlemen, we're going

to take a lunch and necess. We're going to do so

because we think it's an appropriate time. There's

some matters that the Court has to take up with Counsel

and that will be best served by having the jurors go to

lunch at this time. We will come hack after lunch.

I'm going to ask that you leave your note pads face

down on the chairs where you’re sitting. Keep in mind
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where that chair is because that's going to be your

chair for the next week and so.

And I also advise you at this time that as you are

departing do not discuss the testimony of this witness

or any of the other witnesses who have testified in

this case. Do not discuss the testimony of the

witnesses or any other witnesses in this case. Do not

discuss the testimony amongst yourselves. You have yet

to hear all the witnesses or been instructed as to the

law or heard closing arguments of Counsel and therefore

it would be inappropriate to discuss this case amongst

yourselves or with anyone else. And I'm going to ask

that you go to lunch at this time and I note that it's

a little bit after one, almost 1:15 and I ask that you

return to the jury room no later then 2:15 at which

time we will bring you back out and we’ll continue with

this case and ask that you would keep in mind what the

scheduling is for this week and that's what pretty much

we're going to try-tg follow the beat we can.

This Court does have to go to a meeting in

Annapolis and I have to be there by six o'clock. So

that means we will be —- I think I put 4:30 or quarter

of five as the day that I would end today and that's

what I am going to do in order that I may then travel

and be at my next meeting at six. So, at that point
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we're going to recess now and I'll aee you back -- go

with Ms. Connelly, she’ll take you‘around to the jury

room. Keep your note pads face down. Mr. -- pronounce

yOur last name.

MR. WARANOWITZ: Waranowitz.

THE COURT: I need to advise you that you are

technically a witness on the witness stand, so during

the break you can not discuss your testimony with Mr.

Urick or Ms. Murphy, anyone from the State.

MR. WARANOWITZ: Okay.

THE COURT: You can't also discuss it with

the Defense, Ms. Gutierrez. In fact. can't discuss it

with anyone until yau return. I ask you that you also

go to lunch and return at about 2:15. I ask that when

you return, you're welcome to just step right on into

the courtroom and take your seat in the witness box,

all right?

MR. WARANOWITZ: Thank you very much.

THE COURT: Thank you very much.

MR. URICK: My apologies‘to the Court. I

actually have Exhibit 31. It was one of the exhibits -

THE COURT: Would you return it to Mr. White

at this time.

MR. URICK: (inaudible).

THE COURT: Yeah, but at this time during the
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break just return that to Mr. White, that way we know

where they are and then you're welcome to retrieve

those at the time we return. Anything further?

MS. GUTIERRBZ: Will the-courtroom be locked?

Can I leave my stuff?

THE COURT: I don't know‘what Ms. Judge

Gordy's preference is. If you're going to leave things

here we will see that the Courtroom is locked. Is that

what you want to do?

MS. GUTIERREZ: I would like to, yes.

THE COURT: A11 right. Well then, do you

know how this courtroom is locked? By what means?

THE CLERK: I‘ll find out.

THE COURT: Mr. White, do you have things

that you needed to leave as well?

MR. WHITE: Yes.

THE COURT: A11 right. He will lock the

courtroom then.

MR. URICK: What time again are we resuming?

MS. GUTIERREZ: 2:15.

MR. URICK: Thank you.

THE COURT: Court stands in recess then until

2:15.

THE CLERK: A11 rise.

(At 1:15, a luncheon recess was taken.)
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THE COURT: Ladies and gentlemen, my law

clerk informs me that the juror number 11 and juror

number 3 are missing. Until they arrive we can not

bring ——

MS. GUTIERREZ: (inaudible) for seeking a

bigger courtroom.

THE COURT: That‘s true.

MS. GUTIERREZ: They get lost.

THE COURT: But until they arrive, we will

not chance bringing Mr. Syad up. As.soon as they

arrive you'll let me know and then I just ask, direct

you to call and wheanr. Syed has arrived we can

proceed. All right?3 I'm going to recess until I'm

advised that all the jurors are here. Court stands in

recesa.

THE CLERK: A11 rise.

(Brief recess)

THE CLERK: A11 rise. Circuit Court

Baltimore City, Part Nine is now in session. The

honorable Wanda K. Heard presiding.

THE COURT: You may be seated. We’ll resume

with the testimony. For the record please state your

name, Mr. -— yeah.

MR. WARANOWITZ: Abraham John Waranowitz.

THE COURT: Waranowitz. Mr. Waranowitz and

46



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

E000426

Mr. Urick, you may continue.

MR. URICK: Thank you, Your Honor.

BY MR. URICK:

Q Good afternoon, Mr. Waranowitz. What is

analog radio technology in simple terms?

MR. WARANOWITZ:

A Analog radio technology is, in terms of cell

phones?

Q Yes.

A okay. Analog is one of uhe first generation

types of cell phone in use. It usas a technology

similar to FM radio that you would find in your homes

and in your cars.

Q What ig digital radio technology?

A Digital takes a computerized version of your

voice and sends digital bits over the airwaves instead

of -- instead of analog voice like an FM radio would.

Q And does the AT&T Wireless network

incorporate both of these radio technologies?

A In some markets. yes.

Q Does it in the Baltimore market?

A No, it's pure digital.

Q Now, when a person becomes a subscriber to

the AT&T network, how is he or she.granted access to

the network?
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account set up, but from what I understand ——

MS . GUTIERREZ: Objection.

THE COURT: Sustained.

BY MR. URICK:

Q In the Baltimore region must an,AT&T

subscriber use the AEET network?

MR. WARANOWITZ:

A I'm sorry, could you say that again?

Q In the Baltimore Metropolitan region must an

AT&T subscriber use the AT&T network?

MS. GUTIERREZ: objection.

THE COURT: Overruled. If you can answer it.

MR. WARANOWITZ: No, they must not. They do

not have to.

BY MR. URICK:

Q How does it come about that they do?

MR. WARANOWITZ:

A If they --

Ms. GUTIERREZ: Objection.

THE COURT: Sustained. He just said they

don't have to. If you could rephrase your question.

BY MR. URICK:

Q Under what circumstances might they use it?

MS. GUTIERREZ: Objection.
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THE COURT: overruled.

MR. WARANOWITZ: If they have an AT&T digital

phone they will find our network and they will be able

to communicate with it.

BY MR. URICK:

Q And is that use reported in the AT&T computer

records?

MR. WARANOWITZ:

A Yes, it is.

Q Now, I would like you if you could in simple

terms explain how the network functions? And if it's

helpful using your explanatory diagrams feel free with

the Court’s permisaign to step down and come over to

the diagrams.

THE COURT: You may walk over to the diagrams

if you need it to asfiist you.

MR. WARANONITZ: Okay.

THE COURT: 0r you may remain where you are

Seated, it's up to you.

MR. WARANOWITZ: Thank you. There are three

basic part5 to the network. The phone which we‘re all

familiar with --

MS. GUTIERREZ: Objection;

THE COURT: okay. sir, you can't assume that

everyone is familiar with anything.

49



10

ll

12

13

14

15

16

17

18

19

20

21

22

23

24

25

E000429

MR. WARANOW£TZ= I underqtand.

THE COURT: So, if you are going to tell us

something, just tell u: and then if there's a question

either Mr. Urick orvMs. Gutierrez will ask you. If you

have an objection, Ms. Gutierrez to the form of Mr.

Urick's last questiqn --

MS. GUTIERREZ: Yes.

THE COURT: Sustained as.to the form of the

last question. You're going to have to be more

specific and not open ended with regaxd to this witness

at this time.

BY MR. URICK:

Q What are aha principal camponents of the AT&T

Wireless Network?

MR. WARANOWITZ:

A There are three parts. There are the phones,

the cell sites and the switch.

Q How do they interact?

A The phone.ba1ks to the cell sites over the

airwaves using FM radio technology, digital. The cell

sites talk to the switch using what we call a T-l,

which is a computer line. Your voice when you talk

into the phone gets computerized, sent over the

airwaves to the cell site and then sent directly to the

switch. From the switch it gets sent to the other
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parts of the phone network in America. If you’re

talking to another AT&T customer you would stay within

the switch and be sent their phone. If you're talking

to land line then our switch will talk to the land line

system.

Q Deseribe a cell site? What is mean by that?

A A cell site is the radio interface to our

phone network. It consists of antannas which are

usually on top of buildings, water tanks or towers.

Q Why is an antenna put up on a tower?

A We need the height so we can see all the

phones in a certain-qoverage area.

Q What is meant by a coverage area?

A Coverage are is where the signal is strong

enough to send and receive phone calls.

Q And would the coverage area for a given cell

site be dependant upon the design of the cell tower?

A Yes.

Q Do you have any examples of cell towers with

A There are some photos in that exhibit.

Q For the record I have the first photograph

which has the designation L651 at the bottom right.

Can you explain what does L refer to?

A L refers to our Baltimore switch.
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THE COURT: One moment. What’s the exhibit

number?

MR. URICK: This is for identification

State's Exhibit 43.

(State's Bxhibit No. 43 was

marked for identification.)

Should I -- should I make A, B and C for each

individual page?

THE COURT: Yes, please do.

MR. URICK: That would be 43C.

THE COURT: Okay. With ragard to Exhibit

43C. All right. Vexy well. Thank you.

BY NR. URILCK:

Q The L designation again is?

MR. WARANOWITZ:

A The Baltimore switch.

MS. GUTIERREZ: Mr. Urick, could I ask you to

step on the other side?

BY MR. URICK:

Q And 651 is what?

NR. WARANOWITZ:

A This is what we call a Social Security

building.

Q And please describe how the cell tower or

cell site was constructed on this building?
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A 0n top of the building is the radio equipment

cabinet, that is the cell site. Than thefe are antenna

cables going to the small vertical dark lines that you

see on the roof.

Q Indicating where I have the red pointing

right now?

A Correct.

Q Now, I'm going to show you what's marked for

identification as 43B. What is this diagram?

A This diagram represents a typical cell site

in the AT&T Wirelesa‘Network. Actually each cell site

is comprised of three sides. We have an A, B and C

Bid; to it, each points in an unique direction. Thirty

degrees, 150 degrees and 270 degrees based off of true

north.

Q And is the division of the A, B and C always

based on the true north division?

A Yes.

Q Now, --

THE COURT: Mr. Urick, there are clips above

you. If you look you can hold that page up.

MR. URICK: Thank you.

THE COURT: A11 right.

BY MR. BRICK:

Q Who prepared thi: particular diagram for 43
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degrees?

MR. WARANOHITZ:

A I did.

Q And does it fairly and accurately depict the

manner in which a typical AT&T cell site is divided up

into A, B and C sections?

A Yes, it does.

MR. URICK: I would move at this time into

evidence State’s Exhibit 433.

THE COURT: Any objection, Ms. Gutierrez?

MS. GUTIERREZ: Well, I would object based on

relevancy. Since this exhibit only egtablishes what a

typical site is.

THE COURT; A11 right. I’ll allow it. It

may be admitted as ém aid to the description and also

as a representation=of a description of how each cell

site is divided.

(State’s Exhibit No. 438, previously

marked for identification, was received

into evidence.)

THE COURT: You may proceed.

BY MR. URICK:

Q I now show you what is marked for

identification as State's Exhibit 43D. Can you

identify that exhibit?
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MR. WARANOWITZ:

A Yes. It is a photo of L653.

Q And where is L653 located?

A It's located south of Route 40 near Cooks

Lane.

MS. GUTIERREZ: Near where?

MR. WARAN¢NITZ= Cooks Lane. I think the

address is Athol Ayenue.

BY MR. URICK:

Q And on this -— this particular cell site is

set up as what?

MR. WARREfiWITZ:

A I'm sorry. Could you rephrase that?

Q This particular cell site is what?

Physically it’s what-sort of structure?

A A tower.

Q And it's got three sort of cross sections.

What are each of these?

A Each set is a set of cellular antennas.

THE COURT: I'm sorry each set is what?

MR. WARANOWITZ: Each sat is a set of

cellular antennas.

THE COURTq Cellular antennas?

MR. WARANOWITZ: Yes.

THE COURT: Okay.
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BY MR. URICK:

Now, what's been marked for identification as

State's Exhibit 43E. Can you identify this picture?

MR. WARANOWITZ:

That is L654.

And where is that located?

It is located near Route 40 and the beltway

695 on the western side.

And phyaiQally this structure is what?

A water tank.

And what are the upright structures on the

Those would be AT&T wireless antennas.

I'm now showing you what's marked for

identification as State's Exhibit 43F. Can you

identify that structure?

A

Q

A

L689.

And where is that located?

Can I look at the map? I don't remember the

exact streets. We call it Govins Manor. It is located

off of Windsor Mill Road just north of Lincoln Park.

Q And what is this structure on top of it?

Well, what type of structure is this?

A

Q

It is an apartment building I believe.

And what's this on top?
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A That is our -- those are our antennas.

Q And what parts of Baltimore City are covered

by this cell site?

A Lincoln Park to the south, to the west the

roads getting close to Social Security and then £0 the

north.

Q I'm now showing you what's marked for

identification as 43G. Can you idbntify that?

A That is L698.

Q And where‘is that located?

A It's located near Route 40 and Rolling Road.

Q Now, at this time I'm shpwing you what’s been

marked for identification purposes as State’s Exhibit

33.

(State’s Exhibit No. 33 was marked

for identification.)

Q Can you identify that exhibit?

A This is a —- this is a coverage map of our

cellular network.

Q Who created this map?

A I created it.

Q How is it created?

A It is done using a computer aided design

tool.

Q And does it show the computer records of AT&T
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for these cell site areas?

A Yes.

Q And is the‘coverage area generated from those

computer records?

A Yes, it is.

Q And is part of the regular business of AT&T

to maintain such records of cell site coverage?

A Yes.

Q And is it necessary for the business of AT&T

Wireless to haVe this information?

A Yes, it is.

Q Does this particular map fairly and

accurately represent the computer records of the

coverage areas for these individual sites?

A It is accurate enough to do our job, yes.

Q Now, it’s divided into --

MS. GUTIEREEZ: I’m sorry. I couldn’t hear

the witness's answer.

MR. WARANGWITZ: It is accurate enough to do

our job.

MS. GUTIERREZ: Enough to do?

MR. WARANOWITZ: Our job.

BY MR. URICK:

Q Now, underneath it -- please describe what is

the underlay?
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MR. WARANOWITZ:

A Underneath is a USGS map that I printed out

enlarged. It depicts roads, terrains and building.

Q And does the overlay line up with the US

geological map undefneath?

A Yes.

Q Now, just?focus on one. There's a number

here 689. What is that?

A That is our cell site, L689 also known as

Govins Manor.

Q And that Would represent the cell site that's

pictured in State'siExhibit for identification 43?

A No, it's the one above.

Q I'm sorry. I’m looking at the wrong one.

Forty three F, is that correct?

A Yes.

Q Now, that number is surrounded by three

covered areas. There's sort of a pale green on the

top, a brown below and then sort of a purplish on the

left.

A Correct. I

Q What are those three colored areas?

A Each of those colored areas represents A, B

and C of the diagram that I —— that I exhibited

earlier.
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Q So. taking State's Exhibit 433 which is now

in evidence, the green up there would correspond with

the A?

A Yes.

Q So, that wnuld be designated as what?

A Sector A.

And how would it be printed up?

what do you mean?

To designate it in the computer records.

We call it L689A. A for sector A.

D

v

IO

w'

D

Now. the sqrt of brownish area here, that

would correspond to.what?

A L689B.

Q That would correspond to the B sector on the

State's 43B, is that correct?

A Correct.

Q And the ans to the left, sort of purplish

area, that would be designated as what?

A L689C.

Q Again, I assume that would be the one sort of

to the west of the cell site, is that correct?

A Correct.

Q And for m— may I approach the witness at this

time, Your Honor?

THE COURT: Yes, you may.
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BY MR. URICK:

Q I give you a copy of what's been marked for

identification as State's 4O -- 34.

(State's Exhibit No. 34 was marked

for identification.)

Q For each of these numbers on the map, 651,

698, 654, 653, 607, would the coloned areas around them

similarly correspond to the --

MR. WARANQWITZ:

Yes.

A, B and C designations sort of perfect?

v

c)

v

Yes.

Q Ideal aettfing. When you have a coverage,

when you determine a.coverage area, what factors

influence-coverage?

A Buildings, terrain and sometimes trees.

Q Now, when you have a cell site that’s got the

three antenna on it back in January of 1999 ~— does

technology -- when a cell phone initiates a call what

determines which sector transmits that call into the

system?

A The phone determines which sector it

originates a call on.

Q How so?

A It picks the strongest signal that it sees
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and then it talks to that cell site. After that you

can make a phone call.

Q Now, say you're in this sector, this would be

the B sector, is that correct?

A Yes.

Q In January of 1999 did technology exist such

that in the B cell antenna was occupied with another

call it would switch the call to the C or A aide?

A No.

Q Does that technology exist today?

A No, we do not have that enabled.

Q So -- now, if you're in a particular cell

site, you say the factors that determine coverage again

are?

A Signal stmangth, the strongest signal,

terrain.

Q And the radio waves are qperated on line of

sight.

THE COURT: I'm sorry. The radio waves?

MR. URICK:. Operate on line of sight.

MR. WARANOWITZ: To an extent, yes.

BY MR. URICK:

Q What is meant by that?

MR. WARANOWITZ:

A Large objects will tend to create shadows
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that make it difficult to make a phone call.

Q And the reason why you build a tower to put

up the antennas higher is what?

A To eliminate the number off objects between

your phone and the cell site.

Q Does that also determine the radius that th:

radio waves can spread out at?

A Yes, it does.

Q Is that determined solely by the design of

the cell towers? Taking into account the terrain.

A I'm sorry, could you say that again?

Q And is that determined solely by the design

of the cell tower taking into account particular

features like terrain that might ha in that area?

A There are other factors.

Q What might those be?

A Neighboring cell sites, neighboring cell

sites.

Q Now, last fall we asked you to take a test of

the system. Can you explain what the test was that we

asked you to do?

A I was asked to visit a number of places in

the area located on this map and take readings and make

phone calls to fins out what cell site I would

originate at certain locations.
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Q And --

MS. GUTIERREZ: I’d like a copy to follow the

testimony; Mr. Urick.

MR. URICK: Your investigator picked up

copies.

MS. GUTIERREZ: I don't have a copy of it. I

haven't seen it. I'd like a copy.

THE COURT: Counsel, may I see you at the

bench? Ms. Gutierrez, Mr. Syed, Mr. Urick.

(Counsel and Defendant approached the bench

and following ensued:)

THE COURT: Okay. Is there a problem?

MR. URICKfi We‘ve provided copies of this

previously to the Defiense and she’s saying no.

THE COURT: Well, first of all I would like

to know what it is you have.

MR. URICK: They're marked for identification

THE COURT:, May I see what you have?

MR. URICK: They're marked for identification

State's 44 and 45.

THE COURT: Okay. This is a map. This is

the map that the witnese is going to testify from?

MR. URICK: Yeah, he created it.

THE COURT: Forty four and 45. Okay. I note
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that there are markings on it. All right. And you're

saying you do not have another copy of this?

MR. URICK: Not with us, but we’ve previously

provided it to the Defense.

THE COURT: Okay. But is there -— when you

say not with us, is somebody that you -- is your office

in this building?

MR. URICK: I can go maka a copy if the Court

would ~-

THE COURT: Okay. I would make a copy

myself, but this appears to be in color copy. Those

items on here are in color. Will they have some

significance to the testimony of this witness?

MR. URICK: I have no -— I don’t believe so.

THE COURT: The circles are color coded.

MR. URICK: I think thatLB just —— that they

printed out that way to differentiate it so it can be

visible, so it does have the significance.

THE COURT: Well,.differantiate for the

purposes of this witness testifying or differentiate it

for the purposes of his just looking pretty? In other

words, is he going to use the colors in his testimony?

MR. URICK: I think only to identify the

geographic areas on the map that are important.

THE COURT: I'll ask the question again. Are
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thé colors significant so that if I have a black and

white copy made of this that Ms. Gutierrez is not going

to be able to follow.the testimony or do you need a

color copy made?

MR. URICK: I do not believe there will be a

problem following a black and white copy of this.

THE COURT: Okay. But the testimony is not

relative to the colors?

MR. URICK: If it is it can also be

designated by the line of numbers that follow.

THE COURT: By the numbers that are on there.

MR. URICK: That are following the line.

THE COURT: A11 right. Then -- so that

Counsel can have something in front of her, I’d ask

that you make copies.

MS. GUTIEHREZ: Thank you, Judge. But I’d

like the record t6 reflect what Mr. Urick just told me

is that my investigator picked up these copies. They

have never been provided to me, the arrangements to get

discovery were very explicit. An investigator never

picked up anything from Mr. Urick a5 a result of him

notifying us that he had information for us either I or

one of my law clerks, specifically Mr. Lewis or Mr.

Perthemis were the only people allowed to pick them up.

He never mailed them, he never delivered them to us.
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One of us had to go pick up upon his designation.

These have never been provided, I do not hava an

investigator in my office, I hire outside investigators

who do not such tasks as going to a prosecutor's office

to pick up anything. I've not seen these.

THE COURT: You've never see these?

MS. GUTIERREZ: No.

THE COURT: Have you been provided with the

report?

MS. GUTIERREZ: No, Judge. That was the
‘7

whole, you know the illusion this morning. The only

thing is that we got designation of Abe Waranowitz and

we got a half a page designation of a list of cell

sites that would beztriggered at a certain address. We

sent numerous requests in writing fior any report, for

any maps, for any documents that this witness used. We

got no response other than saying we've given all that

we;re going to give,-period.

THE COURT: Ms. Gutierrez, if you would pause

right here. Ms. Murphy or Mr. Uriqk.

MR. URICK: Ms. Murphy --~

THE COURT: Show me what you gave to the

Defense in discovery relative to this witness?

MS. MURPHY: Your Honor, I was present --

THE COURT: No, no. My question is show me.
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MS. MURPHY: I need to give you some

background. I was present in the conference room of my

office when Ms. Gutierrez, her investigator, Mr. Dru

Davis and her associate who’s present today all came to

my office and photocopied numerous exhibits and they

were also given an opportunity to view these and

photocopy them if they wanted to, I don't know if they

did.

THE COURT: Can you ——

MS. MURPHY: I specifically recall, Your

Honor that Mr. Davis‘examined these because he

specifically asked ma what these numbers meant and I

told him I could not explain that, that they would have

to ask the expert.

THE COURTiI Okay. The person that came to

your office was whom?

Ms. MURPHY: Ms. Gutierrez, Mr. Dru Davis,

her investigator and.her associate, I don’t remember

his name, who is present today.

THE COURT: They came to your office?

MS. GUTIERREZ: He's my law clerk.

MS. MURPHY: Yes. And --

THE COURT: When did they come to your

office?

MS. MURPHY: 0h, this was back —-
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MR. URICK: Just prior béfore the last trial

date when they made a request to see exhibits and

potential exhibits.

MS. MURPHY: Yes. We spent upwards of an

hour in the conference room of my office and they were

given a photocopy mawhine.

THE COURT: So, you gave them a copy of this,

right?

MS. MURPHY: I gave them everything they

wanted and they copied --

THE COURT: No, that‘s not what I asked you.

MS. MURPHY: Your Honor, whether they copied

it or not was up to them at that point in time. They

were given access to these.

THE COURT: You gave them a copy -— you gave

them a copy of Exhibits 44 and 45?

MS. MURPHY: Yes.

THE COURT: Did you tell them what they were?

MS. MURPHm: I explained that they were

produced by the AT&T representative and that I was

asked to explain the numbers and I said I couldn’t.

That really he would have to explain it for them.

THE COURT: Have you received a report from

this expert as to what the expert is going to testify

to?
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MS. MURPHY: Has he written a report?

MR. URICK: No written report.

MS. MURPHY: He has disclosed notes taken

during these.

THE COURT: I'm not going to deal with two

people at one time. So. you decide which one's going

to talk and then that will be the person who can answer

my question. Is it going to be you, Ms. Murphy or Mr.

Urick?

MS. MURPHY: To the best of my ability. I

mean I was present flér this and that': what I'm

addressing this, Your Honor.

THE COURT: Okay. So, my question is have

you given the Defense a copy of what it is or a summary

of what it is that this witness is going to testify to?

MS. MURPHY: Yes. they've been given a

disclosure based on my notes from when Mr. Waranowitz

made these.

THE COURT: Okay. Now, I first asked you to

show me what it is that you gave the Defense?

MS. MURPHY: I would have to ask Mr. Urick

for that.

THE COURT: That's fine. that's fine.

MR. URICK: I'd have to go dogn to our office

and get a copy of the discovery.
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THE COURT: Okay. Do that.

MR. URICK: Can I take those along at this

time to make a xerox?

THE COURT: Yea; would you do that as well.

You may have a seat, Ms. Gutierrez.

(Counsel and Defendant returned to the trial

tables and the following ensued:)

MR. URICK: Court’s permission?

THE COURT: Yes. Ladies and gentlemen, we're

going to stay put. Mr. Urick is going to retrieve some

things for the Court. If you want to stand up, stretch

your legs, if you would like some water from the water

cooler feel free to walk over and get that. Take a

moment to retrieve the items that I asked for and then

we'll continue in just a moment. We're all going to

stay in the Court, we're not leaving, we're not

recessing, but you're welcome to stand, stretch your

legs, the water cooler is there. Are there cups there

on the side?

JUROR: No, Your Honor.

THE COURT: No. Would you go and see if we

can't receive some cups for us? Counsel, as soon as

you have the items that I've requested would you bring

them up for me.

(Counsel approached the bench and the
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following ensued:)

MR. URICK: This is the ~—

THE COURT: Amended discovery dated October

12th, 1999 and the number which relates to the items

that you are indicating would be -— lets see. An oral

statement, A. Waranowitz of AT&T reported the

following, cell phone trigger cell site, okay. Okay.

Okay.

MS. GUTIERREZ: Judge, I have that. I

brought that up with me. I will tell you this is the

only disclosure that we get regarding Mr. Waranowitz

and in fact --

THE COURT: One second before you respond I

just want to make sure. You gave the Defense this?

MS. MURPHY: Yes.

THE COURT: Item which ia the amended

disclosure.

MS. MURPHY: Correct.

THE COURTr, Anything else? You said you were

present when copies of State's Exhibits 44 and 45 were

made?

MS. MURPHY: Whether they made the copies was

up to them. They were given the opportunity to inspect

and copy them as provided for in the rules, Your Honor.

THE COURT: Okay.
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MS. MURPHY: And I remember a specific

discussion about these.

THE COURT: Because they asked you about

them?

MS. MURPHY: Exactly.

THE COURT: When you gay they, who is they?

Ms. MURPHY: It was a conversation with

either Mr. Davis or I think it's Mr. Fisher who's

present here today, one of the two.

THE COURT: Mr. Lewis, the blond hair

gentlemen?

MS. MURPHY: I'm sorry, Your Honor, Mr.

Lewis, I apologize. One of them asked me specifically

about these maps. These were the only maps generated

by the witness of this nature.

THE COURT: And at the time that you were

asked about them you explained that these are maps that

Mr. Abe Waranowitz would be the one that could explain?

MS. MURPHY: All right. And for the record

I'm just giving you these as the xerox copies of the

exhibits.

MS. GUTIERREZ: Thank you, Judge.

THE COURT: That you did not have before.

MS. GUTIERREZ: For the record —-

THE COURT: And I ask that the witness refer
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to the items when he testifies by the numbers and not

by the colors since I see that this copy does not

provide the colors in the xerox fashion. So, the

record will be clear as to what the witness is

referring to. A11 right. Now, Ma. Gutierrez I'll hear

from you.

MS. GUTIERREZ: For the reCOrd, Judge. We

were not provided copies of these. I had no

discussion, there's nothing in these exhibits that

identified them in any way. Mr, Waranowitz's name or

initials or anything do not appear to establish that he

made them. What we were provided at the evidence room

about which we had a great number of questions and as a

result of those questions which Ms. Murphy was not able

to answer any of those questions, we were referred to

Mr. Waranowitz who I spent about a month tracking down

who did not want to speak to us. If was through his

supervisor that we were provided a copy of the overlay

of the map. The colored portions on which are written

those large numbers, the six, the cell site numbers.

THE COURT: Right.

MS. GUTIERREZ: Appear on --

THE COURT: L something.

MS. GUTIERREZ: The overlay, but not the

underlying map to which the attempt is to identify it.
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so all it was, was a series of colors that were

identified by numbers and we were unable to get any

information from Mr. Watanowitz to explain it. The

only other discovery we had from Mr. Waranowitz refers

to the cell sites which at that point we had figured

out were in fact the large number on the colored

overlay unattached no any map. I will note just for my

own familiarity with‘the geological survey map -—

THE COURTé' One moment. Ladies and gentlemen

of the jury, at thiéétime I'm going to have to ask you

not to speak. Whatjia=occurring at this time is you

have a microphone ifi‘front of you and as I indicated to

you before that when;you speak in this room because

it’s a video courtraom, the audio goes to the person

who's speaking the lnudast. So, if your voices happen

to exceed ours then the recording device will switch to

you and not us. So, at this time I'm going to have to

ask you not to talk, we will be with you shortly.

Thank you.

MS. GUTIERREZ: That I believe just from my

familiarity with geological survey map which ia, you

know obtainable from all kinds of spurces that because

of markings of Arbutus that it appears to be a very

tiny portion of that map. The Arbutus section of

Baltimore were to appear on the lower right hand ~-
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THE COURT: Right hand.

MS. GUTIERREZ: The lowest end of itl but of

course there’s nothfing other than numbers which I will

note do not correspond to any other numbered system

that we've been given do not corre$pond. There's a

pair of circles as you noted on the original appear in

both blue and red. The only numbers that we were given

are the addresses that appear on the front of the

disclosure that signifies a specific address or

location. Some of dhem specific addresses like 1208

Macado and then just3as identified as trigger and

that's all that it éays. It says 1208 Macado, north on

Johnny Cake triggerqabas4A or L -- or 6513 without an

L, but there are no humbers that have been provided to

us for instance, that would help ua locate this

particular area. The significance of which, Judge I

can't tell you. All I can tell you is, well, I know

where Arbutus is and I knqw Arbutus is at the bottom of

that map opposite the top end of the map that has just

been located as including Lincoln Park. I don't know

what the significance is, I don't know what the

significance of these numbers are. Clearly they have

some significance particularly in light of the fact

that on the original the dots that correspond roughly

to the track of thege three digit numbers from 854 to
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930 something and then there's two hand written in

identifications to the cell site, L65 -— I think 553

and L608C appear handwritten in. And again, there’s no

notation where these came from, who made the notations,

who made the handwriting, that they are related to Mr.

Waranowitz. I did qfitend together with my investigator

and Mr. Lewis a session that we are -- that they are

required to afford under the rules to —— I don't know

the date of that session although I'm sure I can

calculate that date by my letters, but it occurred

before this.

THE COURTQI This meanin --

MS. GUTIEEREZ: Meaning the October 9th

disclosure, the amended disclosure that the Court read

that essentially saifl that Mr. Waranowitz reported the

following an then jwst a list of addresses and located

with the cell site. But at that session which took I

believe the bulk of a day or at least a half a day with

the three of us, we were allowed to use the xerox

machine, but limited only when someone else was not

using it and that meant that it was stop and go. We

were not allowed just to freely make copies. We made

numerous requests, and after that meeting we made

numerous requests in writing concerning every bit that

we did that allowing us to view an unidentified huge
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amount of material and expect that to meet disclosure

obligations in no way meets the disclosure obligation

imposed on the State under the rules or under due

procesg or under Brady. Judge, frankly I'm at a lost.

I can tell you it's important that I look at this in

light of anything else, given that we got no other

disclosure from this person whom you've now allowed to

identify as an expert, the error of that and the

violation of due process is compounded by now being

utilized. I don't know, I guess maybe a proffer might

help us to decide is it worth it to waste time to study

something that we've-never seen before, has not been

provided to us before. If it was buried in a list of

literally thousands.of pages of documents and now we're

told is belongs to Mr. Waranowitz and it's going to be

admitted falls a trifle short of what disclosure is

mean to do and frankly, Judge I can't tell. And since

I can't tell whether it's significant, whether these

markings are significant, whether the handwriting is

significant. In light of the limited disclosure I

can't tell if it is necessary for me to review it with

my staff, with Mr. Syed, to compare it with what we

have in order to meet my obligation to him. If there

was some specific proffer as to what this map meant,

what this witness was going to say perhaps I would be
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in a position after consultation with Mr. Syed to say,

well, I don’t think this is important enough to waste

our time on. But absent knowledge on which to base

that decision, then I must request adequate time to

review this information together with the limited

information that we have to see and to seek an

opportunity to force Mr. Waranowitz -- well, I don’t

know —— to speak to us to explain the significance of

what if any markings, who made the markings and what

significance they have to his testimony. Particularly

in light of the fact that he’s now been qualified as an

expert.

THE COURT: Okay. With regard to Ms.

Gutierrez's objection first the chart that's on the

board with the overlay, the map, it is from what I

understand a street map, is it not?

MS. GUTIERREZ: Underneath.

THE COURT: Underneath.

MS. GUTIERREZ: It's a US geological street

map, yes.

THE COURT: And the US geological street map

is not the same item that is being marked as State's

44, 45, correct?

MR. URICK: Correct.

THE COURT: Okay. How does what's marked as
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State’s 44 and 45 relate to the map that he's already

identified, that he,b1ew up and then placed his overlay

over?

MR. URICK: It has no direct relation other

than he can show on the other map where this particular

site was.

THE COURT: Okay.

MR. URICK: And explain, he can correlate

this location on the larger map.

THE COURT: The numbers that appear on your

State's Exhibit 44 and 45, numbers like 860, 854, 911,

926, those numbers correspond to what?

MR. URICK: We believe iu's a global

position, satellite information system that allowed him

to place his location when he took a reading and that's

what we believe he will say those are, but these are

generated from the global position.

THE COURT: Okay. And the materials --

MS. MURPHY: I'm sorry, Your Honor.

THE COURT: The materials that were used y

this witnesa to make this calculation are they

materials or information or notes.that were disclosed

to the Defense?

MR. URICK: If I recall correctly he actually

printed this out at the time that he was —- we were

BO
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recording this. So, this was I believe simultaneously

printed up with therbral report that he gave us as to

the location. These were the global position satellite

was only briefly that day, these were the only two

corresponding maps that he was able to print out, but

they correspond and I believe were printed out at the

same time that he gave us orally what his reading was

at each location.

THE COURT: So, the 44 and 45 represents the

data that was used to make up your amended State's

disclosure?

MR. URICK: Part of it, yes.

THE COURT: When you say‘part of it, yes,

what is the other part?

MR. URICK: He had equipment to read the

system to tell which cell site the'signal was coming

from.

THE COURT: Nb, I understand that, okay.

That's —— that's his internal system?

MR. URICK: Yeah. That's how he got the

numbers that he printed out, L6 —-

THE COURT: I understand -— I understand, but

the readings themselves are what appears in 44 and 45?

MR. URIéK: Yes.

THE COURT: Very well. Your objection is
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overruled. It's noted for the record. You may

proceed.

MR. URICKi Thank you.

THE COURT: These are copies —- these are

copies.

MS. GUTIERREZ: May I have a continuing

objection?

THE COURT; Yes, you may.

(Counsel and Defendant returned to the trial

tables and the following ensued:)

THE COURTx As Counsel goes back, let the

record reflect that the information contained on 44 and

45 I find is the data under the rules 4-263. The oral

report and the conc$usion would be required. The data

was additional information and I find that is part of

the basis of the overruling of the objection. The

continue objection, Ms. Gutierrez is noted. You may

proceed, Mr. Urick.

MR. URICK: Thank you.

THE COURT: And I‘d ask the witness to listen

to the question and as the question is asked, if you

can not answer it say, I can't answer the questiOn,

don‘t ask him a question back. Okay?

MR. WBRANDWITZ: I understand.

THE COURT: All right. Very well. You may

82
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proceed.

BY MR. muck:

Q Just to reiterate, what was the test we asked

you to do?

MR. WERANOWITZ:

A You asked me to visit a number of locations

on the flap and take readings as to what cell site a

call would originate from.

Q Did we ask you to go to Gelston Park?

A Yes.

Q And can you find that site on this large

overlay map?

A Yes.

MR. URICK: with the Court’s permission I'd

like him to approach.

THE COURT: Yes, you may approach.

BY MR. URICK:

Q With this lager pen you just press down.

THE COURT: If any of the jurors can not see

please raise your hand so I know you can not see. Mr.

Syed, if at any time you can not sae let me know that

as well.

BY MR. URICK:

Q Now, according to that dverlay map that site

s in —— thank you. that location is within the cell‘4.
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site covering from 698, is that correct?

MR. WERANQWITZ:

A Yes.

Q What if anything did you discover when you

reached that particular location?

A I discovered that the phones, 654C were

stronger.

Q And is there a particular geographical

location —— feature there that caused that?

A Yes, there is a small hill there that shadows

698.

Q And if I may approach the witness I’m going

to show you what’s been marked for identification as

State’s Exhibit 44.

(State's Exhibit's No. 44 was

marked for identification.)

Q Have you seen that before?

A Yes.

Q What is that?

A Th1: is a ~- this a drawing, rather a map of

the locations I drove and the cell sites that I

measured.

Q And how is that map generated? From what

data?

A This was generated from an Erickson test
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phone while driving around in this neighborhood.

Q Was this generated the day we had you doing

the test?

A Yes, it was.

Q And what system did it use to generate this

data from? What is the global tracking satellite?

MS. GUTIERREZ: Objection.

THE COURT: Overruled. You may tell us what

the global tracking satellite is.

MR. WARANOWITZ: GPS?

MR. URICK: Yes.

MR. WARANQWITZ: Global positioning system.

BY MR. URICK:

Q Please explain what that 1:.

MR. WARANQWITZ:

A I can’t answer that.

Q How do you use it?

A We use it to specify -- we used it to find

out where we are when we're driving around.

Q Is that map generated from that data?

A Yes.

THE COURT: I'm going to sustain the

objection in that Me. Gutierrez objected to his

description of the satellite and is it your testimony

that you don't know what the satellite is, is that
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correct?

MR. WARANQWITZ: I'm not an expert in that

area.

THE COURT: I didn't ask if you were an

expert in the area, I asked if you knew what the

satellite was? Do you know what it is?

MR. WARANOWITZ: Yes.

THE COURT: okay. What -- as it relates to

what that item is can you tell or answer the question?

MR. WARANOWITZ: We use the GPS system to

pinpoint our location when we test our network.

THE COURT: And you use that as part of your

job, is that correct?

MR. WARANOWITZ: That is correct?

THE COURT: Ladies and gentlemen of the jury,

this is not an expert with regard to the satellite,

he’s not been offered as an expert, so with regard to

his testimony as to what the item is that is the

satellite you consider him as a lay person as you would

and, ladies and gentlemen you are as to what a

satellite is. You may use your own -- that portion of

his testimony Should be considered as a lay person and

that portion of Ms. Gutierrez's objection is therefore

sustained.

MS. GUTIERREZ: Thank you, Your Honor.
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THE COURT: When an expert testifies you note

that, ladies and gentlemen I limitad him as to what

portion of his testimony you should consider as expert

testimony. As he testifies if he's asked a question

where he is responding not as an expert, but as a lay

person I will let you know. Ms. Gutierrez, you have a

continuing objection to anything that is not expert

testimony, but rather that of a lay person. If it is

as his expert testimpny I will not qualify it, if it is

as a lay person I will qualify it. Your next witnegs.

Your next question, Mr. Urick.

BY MR. URICK:

Q Now, the letters on that‘exhibit is written

in 654C. How did that get on the exhibit?

MR. WWWITZ:

A I wrote that on there.

Q And does that fairly and accurately record

the tests on that date?

A Yes, it does.

MR. URICK: Would offer state's Exhibit 44,

the exhibit at this time.

MS. GUTIERREZ: Objection.

THE COURT: Have all the notations on the

exhibit been identified?

BY MR. URICK:
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Q May I have a moment. The printed out three

digit numbers, do ypu know what thpse are?

MR. WARANOWITZ:

A Those are the frequencies we use.

Q Explain what you mean by that.

A We have a range of frequencies much like

radio and television channels that we use. We record

those channels and how strong their signal strength is

and relate it to the GPS location. That frequency, it

can be identified specifically to a cell site.

Q And those numbers are printouts of what

frequency is being used at any given -- at that

particular location?

A Yes.

MR. URICK; Would offer the exhibit at this

time.

MS. GUTIERREZ: Same objection.

THE COURT: It's just ’-

MS. GUTIERREZ: Your Honor, I note that all

handwritten items on the map have been identified.

THE COURT: For that reason it will

sustained.

BY MR. BRICK:

Q There's some circles drawn on there, who drew

those?
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MR. WARANOWITZ:

A The circle that I have drawn around Gelston

Park and parts of Rolling Road indicates that the cell

phone that we were using to test saw L654C as it's

strongest cell site at those locations.

Q I’m sorry. Can you give me that last

sentence again?

MB. GUTIERREZ: Objection.

THE COURT: Sir, can you repeat the end of

your answer for Counsel?

MR. WARANOWITZ: Yes. The ~-

THE COURT: It's overruled. Go ahead.

MR. WARANOWITZ: The frequencies that I have

circled on this map around Gelston Park and Rolling

Road indicate where the phone has picked up L654C as

it's strongest cell site.

BY MR. URICK:

Q Are there any other handwritten notations on

the map?

MR. WARANOWITZ:

A I don't see any, no.

MR. URICK: At this time I would offer

State's Exhibit 44.

MS. GUTIERREZ: Objection. Same basis and I

would note that there is some handwriting that has not

89
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been identified.

THE COURT: May I'see the exhibit please?

Mr. Clerk, would you pass it to me please? Thank you.

Mr. Waranowitz, I notice there are other colored

markings on that, have you identified those for the

record?

MR. WARANOWITZ: No.

THE COURT: I notice there are a series of

numbers that go vertical across the top of the page,

from top to bottom. Have you identified those numbers

either? Juat yes or no.

MR. WARANOWITZ: Yes.

THE COURT: Okay. And the numbers that go

across the middle of the page?

MS. GUTIERREZ: Objection.

THE COURT: I understand, Counsel. My —— my

problem is --

MS. GUTIERREZ: I do undcrstand, but I'm -—

THE COURT: You're noting the objection for

the record.

MS. GUTIERREZ: Thank you.

THE COURT: Have those numbers been

identified by you?

MR. WARANOWITZ: Yes.
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THE COURT: You identified them today? No,

look at me. Did you identify them today?

MR. WARANDWITZ: I've identified the

frequencies on here, yes.

THE COURT: Okay. I didn't ask you about

frequencies, I asked you about numbers. Did you

identify the numbers?

MR. WERANDWITZ: Yes.

THE COURT: Okay. Very well. With regard to

the objection as this juncture it's sustained. There

are items on that exhibit that have not been

identified. The witness has not been asked to identify

them and therefore this item is not in evidence. The

witness has not bean asked to identify them and

therefore this item is not in evidance yet.

BY MR. URICK:

Q The colored markings, are those handwritten

in?

MR. WARANDWITZ:

A No, they are computer drawn.

Q And what do they signify?

A They signify the signal strength that the

phone sees at that position.

Q And how does it signify it?

A The different colors indicate different
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signal strengths. Generally, blue stands for neg,

SSDB, red stands for neg., 75 and yellow for —- I'm

sorry, neg 105 and less.

Q And do the colors match up with the

particular three digit numbers beside them?

A Yes.

Q Are there any other computer generated

notations like that on the document as opposed to

handwritten?

A Just the under -- just the underlaying map.

Q There was some reference to some numbers

running acroas the top, is that correct?

A Which -- which numbers?

Q And all the computer generated numbers,

colors, etcetera are -- first of there’s a line of them

running almost through -- up -- through the center of

the page running from the bottom to the top. Do you

know what they are following?

A The numbers following Rolling Road indicate

the frequencies.

Q And that's driving up Rolling Road, is that

correct?

A Down, yes.

Q And then the circle of ones that go off to

the left, those go around what geographical feature?
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A There’s a hill in the middle of that circle.

Q And those numbers follow Rolling Road and

then the path followad around the surf of the hill.

correct?

A Yes.

MR. URICK: Would offer the exhibit at this

time.

MS. GUTIERREZ: Same objection.

THE COURT: Overruled at this time. Let the

exhibit be admitted. I believe that’s Exhibit Number

44.

(State's Exhibit No. 44, previously

marked for idantification, was

received into evidence.)

BY MR. URICK:

Q If you could pass it to the Clerk at this

time I would appreciate it. Now, I'd like you to look

at what’s been marked for identification as State's

Exhibit 34. Now, have I shown you this exhibit before?

MR. WARANOWITZ:

A Yes.

Q Now, in the far right are a list of

addresses. Have you had a chance to examine the

exhibit to check those addresses against the cell sites

that are listed in the column to directly left from the
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computer generated business records of the Defendant?

A ‘

Yes.

Q And are those addresses accurate for those

cell sites?

A Yea.

Q Now, when you were at Gelston Park you said

you used an Erickson phone. Does the brand of the

phone make any difference in terms of the functioning

of the network?

MS. GUTIERREZ: Objection.

THE COURT: Sustained.

BY MR. URICK:

Q Now. when you are at Gelaton Park I'd like

you to look on the copy of the exhibit that I gave you,

look at lines 20 and 21. Is that cell site and cell

site address designation 654C 824 Dorchester consistent

with your test at your location you were at there?

MR. WARANDWITZ:

A Yes.

MS. GUTIERRBZ: Objection. He testified and

he tested to determine an address. They either exist

or they don’t, so the question is improper to suggest

that it's consist --

THE COURT: You don't -- that's fine. It's

going to be sustained and, Counsel at this point, Mr.
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Urick with regard to this witness, if you’re going to

discuss tests you're going to have to tell us what it

is that you're talking about. At this point I don’t

know what kind of test was conductéd and I don't know

anything that your Exhibit Number 34 has an relevance

regarding any tests. So, if you would clarify it and

we'd appreciate it and at this point Ms. Gutierrez's

objection is sustained.

BY MR. URICK:

Q It took you to Gelston -- a location at

Gelston Park?

MR. WARANOWITZ:

A Yes.

Q What test did you perform there?

A I originated a phone call.

Q And did that origination go through a cell

site?

A Yes.

Q And what was that cell site?

A L654C.

Q The address for that cell site is located is

what?

A On Dorchester Road.

Q Now. following that we took you secondly to —

- well, my next question would be we took you to
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Christie Vincent's address at the 4700 block of Gateway

Terrace. Can you find that location on that map?

A Yes.

Q Could you please find that?

THE COURT: Ladies and gentlemen, if you can

not see what is being done please raise your hand. A11

right. Ladies and gentlemen of the jury can not see.

Okay. You're pointing to a location on the map.

Counsel, all right. You may proceed.

MR. URICK: At this time with the Court's

permission I’m going to approach and show the witness

what's been marked for identification as State's

Exhibit 45.

(State's Exhibit No. 45 was marked

for identification.)

THE COURT: Yes you may. Exhibit 45.

BY MR. URICK:

Q Can you identify that?

MR. WARANOWITZ:

A Yes.

Q And what is that?

A This is another drawing or computer generated

graphic of the drove that I did on the day of the test.

Q And the geographical location that that map

represents is what?
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A That would be the address that you gave me.

Q Now, when you got to the 470 block of Gateway

Terrace what if anything did you discover about the

functioning of the AT&T Wireless network at that

location where you initiated calls?

A I found that there were two cell sites very

strong in that area.

Q And affect did that have on your phone?

A Depending on where you were located on that

road you could originate a call on one of two cell

sites.

Q Now, if yqu look on 6, lines 14, 15 and 16.

There you'll see thnae calls. One through cell site

16, 655A, the other-two LGOBC. Were those the cell

sites that you picked up in your test when you went to

the 2700 block of Gateway Terrace?

A Yes.

Q If I may approach the Clark at this time, I

need State’s Exhibit 9. It's one of the big photo

arrays. I'm now showing you what's been marked for

identification or in evidence as State's Exhibit 9. I

would like you to look at the top left photograph and

then the others as well. Can you identify that

location?

A This was the location I was taken to where I
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was told a body was buried.

Q Already apsignated on-thfis map by a B.

You've had a chance to look at the map and see that?

A Yes.

Q When you got to that site and you can hand

the exhibit back to the Clerk at this time, what test

did you perform?

A I originated a phone call.

Q And what cell site did you find that that

sight went through?

A LSBQB.

Q I would like if you look at lines 10 and 11

on the State's Exhibit 34, you've got cell sites 689,

L689B, address 2122 Windsor Park Lane. Is that the

same cell site that a phone call initiated there went

through?

A Yes.

Q Now, if the witness may approach the exhibit,

that's been marked overhead exhibit at this time.

THE COURT: Yes you may.

BY MR. URICK:

Q Can you find cell site 653 please? Now,

where is 653A of the three colored zones there?

MR. WARANOWITZ:

A It would start in the brown area.
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Q And where is 651C, 653C, pardon me?

A It would be this orange area here.

Q okay. You nay return to the stand at this

time. Now, what do mean by the term originated?

A It means that the phone call, I mean that the

wireless phone has begun to make a call or receive a

call.

Q Do you have an AT&T wireless phone yourself?

A Yes.

Q And do you get billing notices from that?

A Yes.

Q I'd like you to look at lines 18 and 19 on

this. What do those two lines show?

MS. GUTIERREZ: Objection.

THE COURT: Overruled. This response then

would be as a lay person that's responding to a

question that one might be able to answer based on

their records receiving cellular phone information.

You may proceed.

MR. WARANOWITZ: This means that the customer

has dialed his voice mailbox.

BY MR. URICK:

Q Why does it take two lines, if you know?

MR. WARANOWITZ:

A I don't know.
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Q However, the records for those do indicate

the exact same time and the exact same duration of the

call?

A Yes.

Q Now, if there were testimony that :omeone

were in a car traveling westbound on Edmondson Avenue

and that two calls were made on an AT&T Wireless

subscriber phone and you found cell records that had

first 653A and then a moment, minute or two later a

call originating 653C, would that functioning of the

network be consistent with the testimony?

MS. GUTIERREZ: objection.

THE COURT: You may answar as only it relates

to an Erickson piece of equipment cell phone.

MR. WARANOWITZ: Yes that would be

consistent.

BY MR. URICK:

Q Now, if there were testimony that two people

in Lincoln Park at the burial site and that two

incoming calls were received on a cell phone, they're

an AT&T subscriber cell phone there, cell phone records

with two calls that were -- went through that

particular cell site location, would the -- that

functioning of the AT&T network be consistent with the

testimony?
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MS. GUTIERREZ: Objection.

THE COURT: You may answer only as it relates

to an Erickson piece of equipment.

MR. WARANOWITZ: Yes.

BY MR. URICK:

Q Now. if there were testimony that at the 2700

block of Gateway Terrace two people were visiting other

people and two or three incoming calls were received on

a AT&T wireless subscriber phone at that location and

the cell phone records indicated the cell sites you

listed for the 655A and 608C, would that functioning of

the AT&T network be consistent with the testimony?

MR. WARANOWITZ:

A Yes.

MS. GUTIERREZ: Objection.

THE COURT: Again, ladiea‘and gentlemen as

only as it relates to the Erickson phone and you're

answering that question in that fashion, is that

correct, sir?

MR. WARANOWITZ: Yes.

THE COURT: Very well. Ybu may continue.

And for the record your objections are overruled only

as it relates to the equipment for which he's been

qualified to testify.

BY MR. URICK:
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Q Now, if there was testimmny that someone had

dropped someone off at school to go to track practice

and the person who had the car went to Gelston Park,

parked for a while and then went back to pick the

person up, if you found —- and they called at Gelston

Park, one or more incoming calls were received by the

AT&T wireless subscriber telephone and then you found

cell phone records that had calls from the L654C cell

site. would that functioning of the AT&T network be

consistent with the testimony?

MR. WARANOWITZ:

A Yes.

MS. GUTIERREZ: Objection.

THE COURT: Sustained only as to the

equipment being for Erickson may yqu answer and your

answer is?

MR. WARANDWITZ: Yes.

THE COURT: You may proceed.

BY MR. URICK:

Q Now, in terms of the coverage and the

functioning of the network, is it the design of the

cell tower that is the operative factor or is it the

cell phone?

MR. WARANOWITZ:

A Cell tower.
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Q Why?

A Because the call tower provides the coverage

in that area.

Q Now, based on your knowledge of the AT&T

wireless network system, does the particular model or

manufacturer of a cell phone, brand of a cell phone

have any affect on the functioning of the network?

Ms. GUTIERREZ: objection.

THE COURT: I'm going to sustain it, but you

can reward it.

BY MR. BRICK:

Q What affect if any does a brand of a cell

phone -- what if any affect does a brands of cell

phones have on the functioning of the AT&T wireless

network.

MS. GUTIERREZ: Objection.

THE COURT: Overruled. If you know.

MR. WARANOWITZ: It depends on the quality of

the phone.

BY MR. URICK:

Q How might that affect it?

MS. GUTIERREZ: Objection.

THE COURT: Overruled. And again, if you

know?

MR. WARANOWITZ: For perfermanca.
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BY MR. URICK:

Q And how so?

MS. GUTIERREZ: Objection.

THE COURT: At this point I'm going to

sustain and, Mr. Urick unless you are prepared to lay a

foundation for this witness's basis of knowledge as to

other equipment other than Erickson phones and how they

relate to your question this entire line of questioning

will be sustained.

BY MR. URICK:

Q Your AT&T wireless cell phone is what brand?

MR. WARANONITZ:

A I use a Mqtorola phone.

Q Have you used other cell phones with the

network?

A Yes.

MS. GUTIERREZ: Objection.

THE COURT: Overruled.

BY MR. URICK:

Q What other cell phones have you used?

MR. WARANOWITZ:

A Erickson.

MS. GUTIERREZ: May I continue my objection?

THE COURT: Yes, you may.

MR. WARANOWITZ: Erickson, Nokia.
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BY MR. URICK:

Q Are you -- in your experience —— well, how

have you used those phones?

MS. GUTIERREZ: objection.

THE COURT: Question is too géneral, it's

sustained.

BY MR. URICK:

Q Are you familiar -- do you have any knowledge

of the technology that's used in those phones?

THE COURT: In what phones?

MR. URICK: The Erickson, Nokia and Motorola.

THE COURT: Overruled. Do you, yes or no?

MR. WARANUWITZ: Could you rephrase the

question please?

BY MR. URICK:

Q Do you have any knowledge as to the radio

technology that's used by the Nokia, the Erickson, the

Motorola phones?

MS. GUTIERREZ: Objection.

THE COURT: Overruled. Yes or no? Do you or

don't you?

MR. WARANOWITZ: I have limited knowledge,

yes.

BY MR. URICK:

Q If an owner of any of those three types of
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phones had an adequately performing phone would it have

made any difference in the functioning of the AT&T

network as you described for an Erickson phone?

MS. GUTIERREZ: Objection.

THE COURT: The objection is sustained and

you may not answer that question.

MR. URICK: May I have the Court‘s

indulgence?

THE COURT: Yes, you may.

BY MR. URICK:

Q Are you familiar with the performance of the

Motorola, the Erickson and the Nokia cell phones?

MS. GUTIERREZ: Objection.

THE COURT: Overruled. YES or no?

MR. WARANOWITZ: Yes.

BY MR. URICK:

Q Is there any difference in the performance of

those three?

MS. GUTIERREZ: Objection. You may answer.

MR. WARANOWITZ: Yes.

BY MR. URICK:

Q What is the difference?

MS. GUTIERREZ: Objection.

THE COURT: Sustained.

MR. WARANOWITZ: There are —-
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THE COURT: No, you can not answer the

question unless the o» again, Mr. Urick this witness is

not qualified with regard to the technology of the

Motorola or the Nokia. You have not asked questions to

qualify him as an exgert in such and he will not be

permitted to testify as an expert in such, until such

time you are able to qualify him. Ladies and

gentlemen, as you heard at the beginning, he is an

expert as it relates to Erickson equipment, not

Motorola or Nokia amfi ac therefore he can not testify

unless we can qualify him as such and there is a

standing objection which is sustained. Your next

question, Mr. Urick.

BY MR. URICK:

Q Are Nokia phones, cell phones used by

subscribers in tbs AEfiT wireless network?

Ms. GUTIERREZ : Objection.

THE COURT: Overruled. You may answer that.

MR. WARANDWITZ: Yes.

BY MR. URICK:

Q Are you -- have you had occasion to test the

network for it's performance for those phones?

MS. GUTIERREZ: Objectian.

THE COURT: Overruled. You may answer that.

MR. WARANUWITZ: Yes.
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BY MR. URICK:

Q What aortszof tests have you run of those

phones?

MS. GUTIERREZ: Objection.

THE COURT: Sustained.

BY MR. URICK:

Q What if any training have you had in that

type of telephone?

MS. GUTIERREZ: Objection.

THE COURT: The Nokia telephone?

MR. URICK: Yes.

THE COURT: You may anawer that question.

What type of training have you had with regard to Nokia

telephones?

MR. WARANQWITZ: None.

THE COURT: None. I'm sorry, I couldn't hear

you.

MR. WARANDWITZ: None.

THE COURT: very well.

BY MR. URICK:

Q What sort of experience have you had in on

the job testing and use of those phones?

MS. GUTIERREZ: Objection.

THE COURT: Overruled. What kind of on the

job training have you had?

108



M

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

phone.

for his personal phone.

the job training.

‘ THE COURT: Well, the answer stands and the

jury can consider it for what it's worth that he has a

personal phone that’s a Nokia. Your next question.

job?

your job?

A

E000488

MR. WARANOWITZ: I use them for my personal

BY MR. URICK:

Have you —-

MS. GUTIBRREZ: Objection, move to strike.

THE COURT: No. he can answer that he uses it

MS. GUTIERREZ: That doesn't qualify as on

BY MR. URICK:

How does that personal phone relate to your

MS. GUTIERREZ: Objection.

THE COURT: Overruled. Does it relate to

MR. WARANOWITZ: Yes, it does.

BY MR. URICK:

How?

MR. WARANOWITZ:

AT&T gave engineers Nokia phones to use for

personal and for business related.

Q And have you had occasion to use the testing
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abilities of the AT&T network to test the performance

of Nokia phones?

MS. GUTIERREZ: The testing abilities?

THE COURT: I could not hear the question.

If you could repeat it.

BY MR. URICK:

Q Have you had occasion to test the performance

of Nokia phones on the AT&T network?

MS. GUTIERREZ: Objection.

THE COURT: Overruled. Have you had an

occasion to test the Nokia phones 0n the AT&T system?

MR. WARANDWITZ: Yes.

MR. URICK: At this time would offer the

witness for his expertise in the Nokia phone on the

AT&T network.
‘

THE COURT: To generally or the performance

of the Nokia telephqne.on the AT&T system?

MR. URICKQI flhe performance.

THE COURTfi Any voir dire on this witness’s

expertise?
g

MS. GUTIERfiEZ: No, voir dire, Judge. I'd

like to be heard on fit.

THE COURT: A11 right.

MS. GUTIEREEZ: I don't have any further voir
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THE COURT: Okay.

MS. GUTIERREZ: A11 he’s testified i5 that he

was given it for both personal and business use. No

training on it, no expertise, no basis of expertise

established. We would object.

THE COURT: Very well. May I see Counsel at

the bench on this objection.

(Counsel and Defendant approached the bench

and following ensuedz)

THE COURT; All right. First of all, for the

record the Court haa allowed the leading nature of Mr.

Urick's questions because the Court finds that these

are foundation questions in an attampt to make sure

that the witness does not provide an opinion prior to

being qualified as an expert and in search for whether

or not he is an expemt in a particular area. Such to

the extent that the objections were overruled and the

objection was relatefl-to their leading nature.

However, I gather thht the objection of more is to some

substance and for that the objections will continua to

be reflected in the record. With regard to this

particular witness's testimony.

First, the Court is Concerned that this witness if

he did not conduct these tests using the telephone

similar to the Defendant's telephone that he was the
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alleged originator of cellular phone 4432539023, that

the -— no further question: be requested of this

witness on this issue. Because obviously from the

witness's testimony the phones perform in a different

fashion and so if you have tests that were run, in just

a few moments I'm going to allow Defense to question

this witness. The same phone wasn't utilized, the same

type of phone wasn't utilized. This witness will be

permitted on cross to talk about the differences and

the types of phones that could be used and the

readings.

At this point the State is attempting to bolster

this witnass's testimony and expand it beyond it's

expertise and I've yet to heard any -- hear any

foundation that would allow it to do so.

MR. URICK: He is the person that used the

Nokia and he's had occasion to teat it's performance.

THE COURTQ But this test did not include the

use of a Nokia did fin?

MS. GUTIERfiEZ: Judge, far the record --

THE COURT: Wait a minute, Ms. Gutierrez.

His test did not include the use of the Nokia, did it?

MR. URICK: However. the cell phone does not

originate the signals, the cell tower so the particular

cell phone makes no difference in the given location.
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THE COURT: Didn't you just testify that

different phones pemfiorm differently on the AT&T

system. That was his testimony.

MR. fiRICK: I don't believe it was testimony

as to the difference in terms of the frequency or

signal that would be picked up and used at a given

location.

THE COURT: Does this witness know the answer

to that question or are you guessing.

MR. URICK: I would have not asked him —-

that is a question I'd like to ask him.

THE COURT: Which means, Mr. Urick that

you're guessing because he’s testified clearly on your

question that those different phones perform

differently.

MR. URICK: But he’s not been allowed to

explain what he maafit by that.

THE COURT; That's true. Ms. Gutierrez.

MS. GUTIEkhEZ: The only thing that I want to

make sure that the record reflects. We're not talking

about tests in the plural, we're not talking about

tests meaning some scientific protocol that's been

followed to achieve a certain result. The test is

making a phone call or causing a phone call to be made,

it's that simple. There isn't any mystery here, there
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isn't any magic to it. That's what he did and he's

clearly said the performance, i.e., the ability of the

phone to make a call and be heard and the ability of

the phone to receive a call and be heard is different.

There isn’t any magic about interpreting that.

THE COURT: Different depending on the type

of phone.

MS. GUTIERREZ: YES.

THE COURT: He said that. And so to the

extent that Ms. Gutierrez is objection as to this

witness as being able to talk about the Nokia for which

he has said he has no training other than his own

personal use of the phone the objection is sustained.

And I'm not going to allow the witness to go into

anything further, he is not an expert, he has a Nokia

phone like any other person and he did not use the

Nokia phone when he was conducting the test for which

the state wishes to offer him as evidence his

testimony. And he has testified that the different

phones perform differently on the system, that's what

he said.

MR. URICK: But he wasn't allowed to explain

what he meant by that.

THE COURT: All right. Why don't you all

step back.
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MR. URchz‘ Thank you.

(Counsel and Defendant returned to the trial

tables and the following ensued:)

THE COURT: Ladies and gentlemen, we're going

to agk that you go with Ms. Connelly around to the jury

room and I'd ask that you leave your note pads face

down. I ask that you not discuss the testimony that

you've heard so far with anyone either amongst

yourselves or anyone else and I will see you back in

this courtroom in a very few minutes.

(The jury was excused from the courtroom.)

THE COURT: A11 right. Mr. Urick, if you

would like to voir dire this witness on the issue of

whether or not he knows the difference in the

performance rate of these phones feel free to do so.

MS. GUTIERREZ: My continuing objection.

THE COURT: I understand, Ms. Gutierrez.

BY MR. URICK:

Q What radiogtechnology doe: cell phones use?

Ms. GUTIERREZ: We can't hear the question.

BY MR. URICK:

Q What radio technology do cell phones use?

MS. GUTIERREZ: Objection.

THE COURT: Do you know what radio

technology?

115



E000495fl
10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

MR. WARANQWITZ: Yes.

BY MR. URICK:

Q And what ié that technology?

MR. WARANGWITZ:

A We call it TDMA.

Q And what education have you had in that

technology?

A AT&T wireless training and Erickson training.

Q And your educational degree was in what

again?

A Electrical engineering.

Q And what if any classes did you have in radio

technology in that program?

A Electromagnetic eave propagation.

Q Have long have you been employed by the AT&T

network?

A Four yeara.

Q What tests are —— what performance tests are

run on cell phones on that network?

MS. GUTIERREZ: Objection.

THE COURT: Overruled. If you know.

MR. WARANOWITZ: Signal Strength, dropped

calls, bit error rate.

MS. GUTIERREZ: Can't hear the witness.

MR. WARANOWITZ: There are three areas that
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we test for. One ié‘signal strength, one is bit error

rate and one is droyped calls.

M8. GUTIERREZ: I still can't hear the

witnesg. I didn't get the second.

MR. WARANOWITZ: Bit error rate.

MS. GUTIERREZ: Bit error?

THE COURT: Spell it.

MR. WARANOWITZ: Bit, error, E-R-R-o—R,

R—A-T-E. Bit error rats.

BY MR. URICK:

Q Have you personally conducted those types of

tests on cell phones on the network?

MR. WARANDMITZ:

A Yes.

Q Have you performed those sorts of tests on

Nokia phones?

A Yes.

Q What is the business purpose of performing

those sorts of tests?

A To identify and locate bad phones.

Q Bad to mean by that?

A malfunctioning.

Q And how often do you run tests like that on

Nokia phones?

A Daily.
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Q About how many Nokia phones have you tested

in your four years with the AT&T wireless network on

those types of performance tests?

A If I may elaborate.

Q Please do.

A We monitor poor performing phones

statistically and we -- this is automated, it's not

something that's teétad with a -- as you would think as

a test, it is monit¢red automatically by the switch and

it is listed for us;-

Q When you $ay it's monitored by the switch,

what does that do?

A That tells us how may drppped calls a certain

phone has for example. That is flagged for us and then

we try to identify if it's a bad phone or poor

performing phone.

Q Does the system perform this function

regardless of the brand of phone?

A Yes.

Q And then what do you do as a result of

infiermation —- of that information'that you receive?

A We pass that information on to another group

called customer care.

Q Now, is there any difference in the

functioning of the Nokia phone as.opposed to the
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Erickson phone on tfie AT&T network?

MS. GUTIERREZ: Objection. No basis

established.

THE COURT: well, that's the whole point, Ms.

Gutierrez. I'm trying to determine whether he has a

basis of knowledge for which he can testify. Do you

know —-

NR. WARANQWITZ: Yes.

THE COURT: The difference between the

Erickson and the Nokia?

MR. WARANOWITZ: Yes. They use the same

standards to communicate with our network.

THE COURT: You said they use the same

standards. Are they or do those two phone? perform

differently on your network?

MR. WARANQWITZ: They perform differently,

but they use the same standards, yes.

THE COURT: okay. They perform differently.

MR. WARANUWITZ: Yes.

THE COURT: So, if you ware to originate a

call in one place on a Nokia the ratings, the frequency

and those results that you have tallied for the State

would differ if you used a Nokia phone versus an

Erickson phone, is that correct?

MR. WARANDWITZ: Sometimes, yes.
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THE COURI: Okay. Depending on where you

were, isn't that right?

MR. WARANOWITZ: No.

THE COURT: Depending on what?

MR. WARANOWITZ: Depending on the quality of

the phone.

THE COURT: Depending on the quality of the

phone. So, you would need to need know not only the

maker of the phone or the manufacturer of the phone,

but you would have to know the aerial number or -- what

do call it. The ~-

MR. WARANOWITZ: The serial number.

THE COURT: Is it the serial number?

hm. WARANOWITZ: Yes.

THE COURT: The serial number of the phone to

compare it to a like model in another manufacturer.

MR. WARANOWITZ: Correct.

MR. URICK: If I could follow up on his

response. You said --

MS. GUTIERREZ: Objection.

THE COURT: Overruled. At this point I'm

going to allow the State to ask whatever questions it

would like and then I'm going to allow the Defense to

ask whatever queations it would like in light of the

Court's questions. You may proceed, Mr. Urick.
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BY MR. URICK:

Q Now, you said it depended on the quality of

the phone. Will you explain what you meant by that?

MR. WARANOWITZ:

A We have seen -- I have seen in my experience

a couple of poor performing phones.

Q Does the brand of the phone have any

relationship to that? That is could an Erickson be as

likely to be poor performing as a kaia?

A Yes.

MR. URICK: No further questions.

THE COURT: Ms. Gutierrez?

MS. GUTIERREZ: I have no other questions.

THE COURT: Now, Counsel -- sir, I’m going to

ask you to step out in the hallway'for just a moment.

I’d ask that you not discuas your testimony with

anyone.

Now, Counsel first of all, Mr. Urick with regard

to your testing of this particular scenario, Ms.

Gutierrez’s objection is sustained. He will not be

able to talk about the results of any test and draw any

conclusions. If you want to continue to march him

through the different places on that map where he

originated calls with his Erickson I will continue to

advise the jury that as it relates to the Erickson
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phone he used they can consider the responses or the

call site information fer what it's worth.

Ms. Gutierrez, on cross you will have open leeway

with regard to this witness on the relevance if any

with of this whole test that was cwnducted by the

State. You will also have the ability if you choose to

ask the questions that the Court asked during this voir

fire to qualify this expert because I find that the use

of this expert by the State is misleading and I also

find that this expert has expertise with regard to

other phones including the kaia and Motorola and

Erickson. But the issue that I believe needs to be

addressed in order flor clarification with this jury is

that the model of the phone is relevant and this

witness did not conduct a test with the model.

And so to the extent that the State is misleading

the jury at this point, the Defense is going to have a

lot of leeway. Do you understand me, Ms. Gutierrez?

MS. sunwam Certainly do, Judge.

THE COURT: And the State needs to be advised

that the Court is not happy at all with the way in

which this witness is being utilized. It i: not happy

with the attempt to mislead because that's precisely

what you have done. You have mislead this jury and’to

the extent that this Court can clarify as long as he's
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being questioned by the State I will do :o ta ensure

that that jury is n¢t in anyway mislead about the test

that was conducted by this witness or the results

therein. And the Defense will have wide leeway and I

also will ask at this juncture, Ma. Gutierrez if at any

point in time during your questioning you decide you

want to qualify him as an expert to use him in anyway

you believe is appropriate, feel free to do so.

MS. GUTIERREZ: Thank you, Judge.

THE COURT: Very well. I'm going to ask that

the witness return. Is there any question, Mr. Urick

about what I've just said?

MR. URICK: No. thank you, Your Honor.

THE COURT: Any question, Ms. Gutierrez?

Ms. GUTIERREZ: No, Judge, but could I have a

bathroom break?

THE COURT: You may have a bathroom break

before we bring theéfiitness back in.

MR. URICK: Your Honor, if I may remind the

Court the purpose of bringing this witness in today was

because he's unavailable tomorrow through Saturday.

THE COURT: I understand that, but what can I

say. We are doing the best we can today and Ms.

Connelly, will you please have my secretary call to

Annapolis and advice Judge Harrington that I will not
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be able to meet my obligations in Annapolis and you may

continue.

MS. GUTIERREZ: Well, Judge based on your

schedule I've made plans for this evening which I

normally don‘t do with my children and others because I

counted on being able to leave by five.

THE COURT: Well, we will end by five. We

will stop by five, but please advise Ms. —— Judge

Harrington that I will not be available. And, Ms.

Gutierrez if you would while you're out you may go

around to Judge Gordy’s secretary if you need to make a

phqne call with regard to children, please feel free to

do that as well. Harrington, H—A-R—R-I-N-G—T—O-N. Can

you call her back, ask her if Judge Harrington would e-

mail me any information. Ms. Gutierrez, do you still

have scheduling difficulties?

MS. GUTIERREZ: Well, Judge as long as I can

leave by five I can get to where -~

THE COURT: All right. Very well. Also

before the jury comes back I received to questions from

my law clerk handed to her by the jury and they both

say please ask the State's lawyer to speak louder and

clearer and also can they speak louder and clearer.

Please, we are having a hard time hearing. So, I'm

going to ask Counsel, if you lean forward I know the
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mics are either above you or they I know definitely in

front of you. I need you to speak louder, perhaps

slower and annunciate so that the jurors can hear what

it is that you're saying. Mr. Clerk, would you put

these in the court file please? I'm just going to

remind that you you‘re still under oath and as you

speak, 1f you could keep your voices up, your voice up,

the attorneys will try to do the same.

(The jury returned to the courtroom.)

THE COURT: All right, ladies and gentlemen,

we are going to continue. I've asked the attorneys to

keep their voices up, to speak louder so that all the

witnesses, the witness and all the jurors can hear what

is being said. Mr. Urick, witness with you.

BY MR. URECK: Thank you, Your Honor.

Q Mr. Waranowitz, what if any difficulties are

there in LinCOln Park in terms of reception for the

cell phone network?

MS. GUTIERREZ: Objection.

THE COURT: Sustained. As any cell phone

network or as 1t relatea to AT&T call phone network?

BY MR. URICK:

Q What if any reception problems as the AT&T

wireless network experience in the Lincoln Park region?

THE COURT: Ybu may answer the question.

125



10

ll

12

l3

14

15

16

l7

13

19

20

21

22

23

24

25

E000505

MR. WARANOWITZ: The signal strength in

Lincoln Park particularly down where the river and the

roads runs through is very weak.

BY MR. URICK:

Q And what is -- what are the factors that

affect reception in that area?

MR. WARANOWITZ:

A In this case it is terrain and trees.

Q And how do trees affect it?

A The leaves tend to shadow the area more

making weaker coverage.

Q So, in term: of that factor would the time of

year have an affect on reception of that area?

A Yes.

Q And what affect would that have?

A It is was -- if the call was made in the

middle of winter it would be easier to make a call

because the signal strength would be greater. In the

summer it would be more difficult because the signal

strength would be weaker.

MR. URICK: ‘At this time I’d offer into

evidence State's Exhibit 34.

MS. GUTIERREZ: Is 34 th ~-

THE COURT: The chart.

MS. GUTIERREZ: The Chart.
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THE COURT: Yes. Any objection?

MS. GUTIERREZ: Let me see the other exhibit

we were looking for. I think it’s 31.

THE COURT: Thirty one?

MS. GUTIERREZ: Yes. To see if (inaudible).

THE COURT: That is the cell phone records,

30?

MS. GUTIERREZ: It's three pages.

THE COURT: Yes.

MS. GUTIBRREZ: I think that's 31.

THE COURT: This was the exhibit that we were

locating -- looking for earlier. I believe that may be

it right there on the corner, Ms. Gutierrez.

MS. GUTIERREZ: Yes, I think you’re right,

Judge. Yes.

THE COURT: What number is that anyway?

MS. GUTIERREZ: It’s 31.

THE COURT: It is 31?

MS. GUTIERREZ: Yes.

THE COURT; A11 right. vary well. One

moment.

MS. GUTIERREZ: Judge, no and I would argue

that the column in the addresses have not been

established by the evidence or as ho any (inaudible) on

31A which list and we don't object and I would object
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to 34 as it is. The objection --

THE COURTE If that's 31, 34 is going to be

the chart.

MS. GUTIERREZ: Right.

THE COURT: With the addresses as the last

column.

MS. GUTIRRREZ: Right, 31 is in and it does

establish a series of numbers that appear to correspond

to --

THE COURT: Without addresses.

MS. GUTIERREZ: One column, but there's no

indication that addresses and as I said the addresses

given their location of all the towers has not been

established, so I would object.

THE COURT: At this tima-the objection is

sustained as it relates to Exhibit 34 which includes

addresses at: the end.

BY MR. URICK:

Q If I may ask the witness again? Did you have

a chance to check those cell sites against the

addresses listed on the exhibit?

MR. WARANOWITZ:

A Yes, I did.

Q And are those accurate addresses for those

cell sites?
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A Yes.

THE COURT: The objection is sustained.

MR. URICK; May we approach?

THE COURT: Yes, you may.

(Counsel approached the bench and following

ensued:)

THE COURT: You want to know why it’s

sustained?

MR. URICK: I'd like a clarification of the

objection.

THE COURT: Ms. Gutierrez, you want to tell

him why it's sustained?

MS. GUTIERREZ: Do I have to, Judge?

THE COURT: Yes.

MS. GUTIERREZ: Well, I think that just

saying addresses are accurate does not establish or

meet the burden of establishes that these -- what in

fact these addresses are, what they éelate to. There

are 34 separate entries listed and they're not 34

separate addresses, many of them are repeated.

Repeating or just saying that he looked at the cell

site and are these addresses accurate tells us nothing

and in no way establishes that column.

THE COURT: Mr. Urick, your witness said upon

your questions that these addresses fall in the shaded
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area noted by the tower or any tower in either C or A

as it relates or B as it relates, but if you look at

your chart so are a lot of other addresses in the

shaded area noted C and B and A. The phone that was

being tested is not as you related it the phone that

was actually making these calls, so can you tell me how

you got the addressgs that are listed in the last

column because theré'a been no testimony from any

witnesses how these addresses were derived.

MR. URICK: These are the business records of

the AT&T cempany. These are generated from the

computer based on tfiése Cell sites. this is the address

where that cell tower is located at that cell site.

THE COURT: Okay. You're saying cell site L8

—— excuse me. Cell site L68 —-

MS. GUTIERREZ: What one are you asking?

THE COURT: I'm just looking, I picked one

randomly.
.

MS. GUTIERREZ: Okay.

THE COURT: Twenty two.

MS. GUTIERREZ: Twenty two.

THE COURT: LGBSA, that mower or whatever

that is, that cell site is, according to my note, wait

I'll tell you what it is. It's Govins Manor.

MS. GUTIERREZ: Right.
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1 THE COURT: Okay. So, you're saying Govins

.fi. 2 Manor is located at 2121 Windgard Lane?

fl 3 MR. URICK: Yes, that is the address --
I

4 THE COURT: of the tower.

5 MR. URICK: Of the tower or whatever

6 structure that particular cell site.

7 THE COURT: And this particular cell tower is

8 at L688A is at Routes 29 and 1175.

9 MR. URICK§- Yes.

10 MS. GUTIEEREZ: Well, Judge --

11 THE COURT: Isn't it interesting, Mr. Urick

12 that I've been listening closely to the testimony and I

i
13 did not know that.

.: 14 MR. URICK: I'm sorry, I was focusing on

15 other question.

16 THE COURT: Okay. I’m just letting you know,

17 you have an exhibit that L -- with regard to a picture

18 of L689 Govins Manor and it's marked as 43F, but no

19 address has ever_been given for that tower.

20 MS. GUTIERREZ: And, Judge we'd object to ~—

21 THE COURT: And that's why the Court

22 abstained the objection because right now there is no

23 testimony in evidence that would allow for the

24 admissibility of 34.
’

25 MS. GUTIERREZ: And, Judge I would object to

-F Elut-
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this witness being allowed -- he’s not been classified

as a custodian, he is not a custodfian. We would

maintain this witness didn‘t check the actual existence

or the actual address whether or not it exists in any

record or in actuality much less. And if he checked it

in the buginess records he‘s not entitled to testify to

that, he‘s not a cuatodian of business records, he

hasn't been disclosgd as a custodian of business

records and we would object to any of that coming in

through this witness.

THE COURT: If this witness can testify that

he knows the address of the different cell towers the

Court will allow it; And there was other questions

that the Court asked that the State inquire at this

time.

MR. URICK: Thank you.

THE COURT: No, this is my copy.

MR. BRICK: Sorry.

THE COURT: That’s all right.

(Counsel returned to the trial tables and the following

ensued:)

THE COURT: For the record the objection is

sustained. Your next question.

BY MR. URICK:

Q Mr. Waranowitz, are you familiar with the
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of the cell sites in the-Baltimore

Metropolitan region?

them, yes

exhibit?

MS. GUTIERREZ: Objection.

THE COURT: Overruled. Are you familiar with

or no?

MR. WARAHDWITZ: No.

MS. GUTIERREZ: May we approach the bench?

THE COURT: Do you have an objection to the

MS. GUTIERREZ: Yes, I do.

THE COURTE' What is the exhibit number.

MR. URICK; For identification.

MS. GUTIERREZ: Forty six.

MR. URICKI Forty --

MS. MURPHY: Thirty two.

MR. URICK: I'm sorry, I've marked it wrong.

That should be for identification State’s 32.

up please

ensuedz)

(State’s Exhibit No. 32 was

marked for identification.)

THE COURT: Thirty two, and if you'd bring it

so the Court can :ee it.

(Counsel approached the bench and following

THE COURT: And the objection?

MS. GUTIERREZ: Well, Judge it's an unmarked
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exhibit if multi pages. What I beiieve it to be and I

will note I personally never seen it. Mr. Lewis tells

me that he believes that we made a copy of it, that we

did not receive it from the State. The only

identification and he doesn't recollect the writing‘at

the top and other then the handwriting the only list is

it’s not to AT&T, I think it's a site name and then

address, a list of addresses in a column that then has

a designation of a state, and a column that has a

designation that ju§fi;believe says site number one. I

haven't looked throuixgh it all. I think it's likely it

would correSpond atéleast as to the Maryland sites —~

to the sites although it is certainly more inclusive.

So one, I would,object, it's never been disclosed

to us or identified in regard to this witness and this

witness has said he has no familiarity with cell site

addresses. Although, he's presented himself and been

presented as an exp¢rt for the Baltimore/Washington

network a5 somebody-who designed, located, selected and

continues to select such things a3 cell sites for the

entire AT&T wireless network covering all of Maryland.

In an attempt to show this witness something that's

never been disclosed before us as a way to have him

read off or identify or to trigger something in his

memory when he has already testified he's not familiar
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with the addresses.

So, substituting his lack of knowledge by saying,

here read this exhibit which lists addresses. We have

no way and this has not been established as coming from

records of AT&T certified as coming from records,

coming in under any business records exceptions, he's

not the custodian of records. He's already testified

to his lack of unfamiliarity, so for all those reasons

I believe it‘s unfair to even create in front of this

jury, again a subsequent misleading question to

suggest, oh, well he just forgot, we're going to show

him the list and then he’s going to recognize the list

is unfair.

THE COURT: I'll allow the State to use this

exhibit if the witness can identify that he has seen it

before, he's familiar with it and he can use it to

refresh hi? recollection as to the address. I would

indicate that he has glready the towers and he's

already what they looked --

MS. GUTIERREZ: Some towers.

THE COURT: Nb, he's identified all the

towers that appear on State's Exhibit Number 34. he's

identified them and they’ve been marked in photographs

as «—

MS. GUTIERREZ: I would beg to differ with
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the Court's interpretation.

THE COURTg' If I may -—rif I may. Exhibits

Number 43C. D, E, F. G. He‘s identified C, the Social

Security building has ten cables, etcetera, 433, 43D

and given the location of the Secial Security building,

Cooks on Athol Street, Geldings Manor location, Route

40 and Rolling Road, etcetera. And so to the extent

that that document is able to refresh his recollection

as to a specific address, if it does we will allow it,

if it does not it will not be allowed.

MS. GUTIEkREZ: Well, Judge my notation is

this is not a witneé$ that said, wall I know but I

can't remember or that's at all baen established that

it is his recollection that is impaired. He was asked

if he was familiar with the addresnes for the cell

sites and he answered, no. Not that he couldn't

remember what they were, he's testified that he's not

familiar with all the addresges, and so I believe it's

improper to allow the State to attempt to refresh a

recollection who’s impairment has not been established.

THE COURT: I understand that. It's

overruled and I note your objection for the record.

MS. GUTIERREZ: Thank you.

MR. URICK: I would also note for the record

that all these addresaes are already in evidence
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pursuant to the court order when this —— when Ms.

Gutierrez was crosa‘examining the previous witness,

that you moved it into evidence because -—

THE COURT: I moved into evidence the cell

sites.

MR. URICK: The addresses.

THE COURTE‘ Not -- no, the cell site, not the

address, the cell site not the address. She referred

to each one I believe only by cell site number.

MS. GUTIERRBE: Who's the she?

THE COURT: Ms. Gutierrez. If I may have one

moment.

MR. URICK: She also read off the addresses

and you moved that in at the time.

THE COURTi Give me one moment, one moment.

She did not do it as to all. She did it as to ——

MS. GUTIERREZ: I missed ~— during what

witness?

THE COURT: One moment. During Jay Wild's

testimony.

MS. GUTIERREZ: Right, right.

THE COURT: The remember of lines, Ms.

Gutierrez that at the time you mada the inquiry as to

the cell site —-

ms. GUTIBRREZ: Right.
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THE COURT: You indicated a particular line

and I then indicated that if you were going to ask

about the cell site by reading it into the record that

you would then put it into evidence.

MS. GUTIERREZ: The cell site itself, yes.

THE COURT; I do not recall, my recollection

does not include your giving the address and I have --

you did not do it a: to all. You did it as to lines -—

one moment, line 23, I stand corrected, you did give

the address.

MS. GUTIERBBZ: As to that line.

THE COURT? As to line --

MS. GUTIEfiREZ: I think I did it to about

fiv --

THE COURT: As to line 23, as to line 24, as

to line 22, as to line 23, as to line 26 and line 27,

as to line 25, 27 again, lifie 12. line 13, in that

order and you did refer to all of those which I just

read to you happen to be 1500 Woodlawn Drive.

MS. GUTIERREZ: Woodlawn Drive, yes.

THE COURT: And those are the addresses only

that are in evidence at this time with those cell sites

and those only. Now, I made add ifi you want to redact

your exhibit and remove the addresses for those that

are not in evidence by use of a black magic marker and
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then attempt to move the exhibit in you're welcome to

do that. ‘1

MR. URIGK: Thank you.

THE COURT; You may proceed.

(Counsel returned to the-trial tables and

the following ensued:)

MR. URICK: If I may approach the witness at

thi: time to show him what’s been marked for

identification as Sggtg's Exhibit --

MS. GUTIEfiRR$: Objection, may I note my

continuing objection?

THE COURT: Yea you may.

MS. GUTIERREZ: Thank you.

BY MR. URIZGKE

Q Please take a few momenta and examine that.

Have you had a chanca to examine the exhibit?

MR. WARANOWITZ:

A Yes.

Q Can you identify that?

A This is a listing of our cell sites in the

Baltimore/Washington market, the site name, the

address, the street address I might add and the state

that the cell site is located in.

Q And is that document generated from the

computer records of the AT&T WireleBs Corporation?

139



10

11

12

13

l4

15

16

17

18

19

20

21

22

23

24

25

E000519

A It is in $ur database for AT&T Wireless, yes.

MS. GUTIWZ: objection.

THE COURT: Overruled.

BY MR. URICK:

Q And is it the normal part -- is that data put

in that database by-people who have personal knowledge

of that information at the time that it’s put into the

database or by people who have that information?

MS. GUTIERREZ: objection. Objection.

THE COURT: Sustained. Do you know how this

information is placed in this document?

MR. WARANOWITZ: Yes, I do.

THE COURT: You do?

MR. WARBNOWITZ: Yes.

THE COURT: You may answer the question.

MR. WARANOWITZ: This information is put in

place or put in the database by what we call site

acquisition coordinators. They are the people that

look for cell sites.

BY MR. URIOK:

Q And is this information collected as part of

the normal business of the AT&T Wireless Corporation?

MS. GUTIERREZ; Objection.

THE COURT: Overruled.

MR. WARANOWITZ: Ye:.
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BY MR. URICK:

Q And is it necessary for the functioning of

the AT&T Wireless Corporation that this data be kept?

MR. WARANOWITZ:

A Yes.

MR. URICK: I’d offer the business records,

State’s Exhibit 32.

MS. GUTIERREZ: Objection.

THE COURT: One moment. The objection is

sustained.

BY MR. URICK:

Q Do you use those records?

MS. GUTIERREZ: Objection.

THE COURT: Overruled.

MR. WARANOWITZ: I use the cell site name and

the cell site -- I don't use the street address often.

BY MR. URICK:

Q Are you familiar with that information

though?

«MR. WARANOWITZ:

A Yes.

Q 'wa, if you look at State’s -- your copy of

State's Exhibit 34. Now, if you look at line 3, do you

recall the address for cell site LesaB?

MS. GUTIERREZ: Objection.
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THE COURT2 Overruled.

MR. WARANGWITZ: Can you rephrase the

question please?

BY MR. URICK:

Q Do you remember the street address for cell

site L698B?

MR. WARANQWITZ:

A No.

Q Would examining State's Exhibit 32 for

identification help your refresh your recollection?

A Yes.

Q Please axémine it at this time.

MS. GUTIERREZ: I would note my continuing

objection based on ~-

THE COURT: I understand;

MS. GUTIERREZ: Previous —-

THE COURT: And just for the record, the

witness may use this exhibit to refiresh his

recollection and respond to the addresses that Counsel

is inquiring about. The exhibit is not admitted as

evidence, however.

BY MR. URICK:

Q Have you had a chance to look at the

document?

MR. WARANOWITZ:
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I

A Yes.

Q And is your memory refreshed?

A Yes.

Q What is the address for that cell site?

A 2040 Powers Lane.

Q Now, if you would go down to line 14 and 15,

do you remember the address for call site L608C?

A It would 3600 Georgette Road.

Q wa, line :6, do you remember the address for

L655?

MS. GUTIERREZ: I would note for the record

that the witness is merely reading from the list that

is not into evidence.

THE COURT: Very well. Let the record

reflect that the obéervation is made, however, the

witness is directed that he may use the exhibit to

refresh is recollection as to any specific address and

then I'd ask that ha not read it, hut just look away

from the exhibit. And Counsel has seen the exhibit,

it's been marked for identification purposes and may be

used to refresh his recollection as to a specific

address. You may continue.

BY MR. URICK:

Q Do you remember the address for L655?

MR. WARANUHITZ:
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A It is located on Walker Road near UMBC.

Q And do you-remember the address for L654?

A It would be Dorchester Road.

Q Do you remember the specific street address?

You may look at the document to refresh your memory.

A 824.

Q Do you remember the street address for L652?

Look down at line 30 and 31, 30 pardon me, 29 and 30.

A 714 Poplar.

MS. GUTIERREZ: Again, for the record the

witness is referring to the list.

THE COURT: Referring to Exhibit Number, I

believe it's 15, is that right? The exhibit number,

sir is?

MR. WARANGWITZ: Thirty two and -—

THE COURT: The one in your left hand, the

exhibit number at the bottom?

MR. WARANOWITZ: Thirty two.

THE COURT: Forty two.

MR. WARANOWITZ: Thirty two.

THE COURT: Thirty two. A11 right. Very

well.

BY MR. URICK:

Q Do you remember the street address for L688?

MR. WARANOWITZ:
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A This citelhas no street address. It is

located at the inteféection of 29 and 70.

Q And do you recall the street address for

L654?

A That would be the 824 Dorchester Water Tank.

Q And do you recall the street address for

L602?

A We call that Central Savings.

THE COURT: I’m sorry, I can't hear you.

MR. WARANQWITZ: We call that Central Savings

and it is located on 201 North Charles Street.

BY MR. URICK:

Q wa, these street addresses are what?

MR. WARANOWITZ:

A These street addresses are where the owner of

the property that we rent space for, for the cell site

resides.

Q And you have placed what at these street

addresses?

A Cell sites.

Q And the information in the final column for

the address for each of those then, that is the address

for the particular cell site that’s listed in the

COIUmn just before it -—

MS. GUTIERREZ: Objection. Form 0f the

145

E000524_—



10

11

12

13

14

15

16

l7

lB

19

20

21

22

23

24

25

E000525

question.

THE COURTi Overruled.

MR. WARANOWITZ: Please restate the question.

MR. URICK: The —— you've got the cell site

in the second to last column and then the address and

the address is the ~- the address is for the cell site

in the column before it.

MR. WARBNDWITZ:

A Yes.

MR. URICK: Would offer into evidence State's

Exhibit 34.

THE COURT: Any objection at this time?

MS. GUTIERREZ: If I may have a minute, Your

Honor.

THE COURT: Certainly.

MS. GUTIERREZ: YES, Your Honor we would

object on the same basis.

THE COURT: With regard to the addresses?

MS. GUTIERREZ: Yes.

THE COURT: Very well. The objection will be

admitted.

MR. URICK: I'd like to give the exhibit to

the Clerk at this time to mark it into evidence.

THE COURT: Very well.

(State's Exhibit No. 34, previously
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continuing objection to any further queations asked.

THE COURT; Yes, and as we proceed I'd ask

that Counsel be advised that -- of my previous ruling

with regard to this.witneas, ask that those preliminary

foundation questions be made if you intend to go in the

area that we've previously discussed.

MR. URICK: Thank you, Your Honor. At this

time I'll continue with what I was'going to do when we

were breaking yesterday. If the witness may get off

the stand and approach.

THE COURT: Yes, and Mr. Urick, I must remind

you, you must keep your voice up. The jurors have

indicated they can not hear you. I know the mic is far

away from you, but I think that part of the problems

that so are the easels. So, if you could keep your

voice up so that yogr voice can be heard it would be

greatly appreciated.

MR. URICK: I will do that. Thank you, Ybur

Honor.

THE COURT: Mr. Waranowitz, please step over

to the easel.

EXAMINATION

BY MR. URICK: I'd ask him to approach what's

bean marked for identification as state's Exhibit 33.

(State's Exhibit 33 was marked for
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identification.)

MR. URICK;

Q Mr. Warauéwitz, at this time I would ask you

on the map to find the spot you testified to at Gelston

Park and to fix this sticker that says Park at that

location on the map. Secondly, I'd agk you to find the

location that you identified yesterday as the 2700

block of Gateway Terrace. Affix the sticker that I

wrote A. T-E-R—R. at that spot. I would néte for the

record that he has affixed those stickers at the two

places.he identified yesterday later in the day when

everybody was using Scotch tape I’m going to put tape

over those to make sure that they are permanently

affixed. You may reflurned to the $tand at this time.

At this time I'd moqe into evidence State's Exhibit 33,

the exhibit that hegjust affixed the final sticker: to.

THE COURT! And 33 includes the map only, is

that correct?

MR. URICKfi That's the map and the overlay.

THE COURT: And the overlay, they're two

separate exhibits?

MR. URICK: I have them as a collective

exhibit, I can mark them 33A and 333.

THE COURT: Why don't we do that just for the

continuity sake in the event that there is any problem.
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The map then would be 33, correct? What did you say,

33?

MR. URICK: Thirty—three.

THE COURT: Thirty-three A and then the

overlay will be 333. Any objection from the Defense

with regard to 33A, the map?

MS. GUTIERREZ: No, Your Honor.

THE COURT: And with regard to 333, the

overlay?

MS. GUTIERREZ: Yes. For all the previous

listed stated, correct.

THE COURT: The overlay and the map will be

accepted as evidence at this time.

(State's Exhibit No. 33A &

33B, previously marked for

identification, will be received

-,into evidence.)

BY MR. URPCK:

Q Mr. Waranowitz. do you have a Nokia phone?

MR. WARANOWITZ:

A No, not currently.

Q Have you ever had a Nokia phone?

A Yes, I have.

Q And what -- what cellular phone system did

you use that phone with?
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AT&T Wireless Services.A

Q How did you obtain that phone?

A 'It was given to me by the company.

Q And did you have occasion to use that phone

while you were in the Baltimore/Metropolitan area?

A Yes.

Q And have you had occasion to receive billing

information on that phone as a result of the calls you

may have received or made in the Baltimore/Metropolitan

region?

A Yes.

Q Now, in the course of your for the AT&T

Wireless Corporation, have you had occasion to test the

performance of Nokia phones on the AT&T wireless

network in the Baltimore region?

MS. GUTIERREZ: Objection.

THE COURT: Overruled. Ybu may answer it.

And your objection is noted for tha record. You may

continue.

m. WWITZ: Yes.

BY MR. BRICK:

Q What sorts of tests do you perform on Nokia

phones?

MS. GUTIERREZ: Objection.

THE COURT: Overruled. At this point the
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argument you previously made will be incorporated

herein by referenceyand is overruled.

MS. GUTIERREZ: Thank you, Your Honor. May I

have a continuing objection?

THE COURT: Very well. You may continue.

MR. WARANOWITZ: We monitored the Nokia ~-

the massive Nokia phones in our network statistically.

We also use it in test mode. The Nokia phone has a

test phone in it that you can enable that will test us

what cell site you were on and what frequency you're

on. So, we were abhe to compare the performance of the

Nokia phone versua qther phones in our network.

MS. GUTIERREZ: Objection. Move to strike.

He's not responding to the question.

THE COURT: Overruled. You may continue.

BY DR . URIEK:

Q How often ho you conduct these sorts of tests

on Nokia Phones?
I

MR. WARMIOHITZ:

E000532

A Usually once when we first get the phone. We

monitor it over a period of time.

Q How many phones have you done this to?

A I've used my own phone ahd I monitor phones

used by the customer: in our network.

Q And about how many customer's phones have you
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monitored?

A Hundred: ¢f thousands.

Q And what sorts of factors have you found

effect the performance of the Nokia phones on the AT&T

Wireless network?

A If a found was dropped it will have problems,

physically dropped on the floor and broken, we found a

few of those. But we have not found any significant

problems with the Nokia 6160.

Q what sort of factors might effect their

performance though?

A Poor antennas, problems with the batteries.

Q How would these problems be appearing?

A When we monitor the network that phone number

or rather that phone shows up in our statistics with

high dropped calls. And what I mean by dropped call is

the call gets disconnected in the middle of a call.

Q And would the customer be aware of that

factor?

A Sometimes, yes.

Q What other effects on performance might these

factors have?

A Voice quality. If you have a poor antenna

your phone is going to see the site at a lower signal

strength which distorts the phone quality, the voice
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E000534_
quality. It makes it sound warbley.

Q Are there any variables in performance over

different makes of Nokia phones?

A Yes.

Q And what performance -— what -- how might

these factors effect performance?

A Diffsrent makes of different Nokia phones

appear to perform differently. I have not tested

anything other then a Nokia 6160.

Q And what effects might these have on —- in

terms of relating to the network?

A Our network performance shows higher dropped

calls if we have a lot of drapped calls —- if we have a

lot of poor performing phones.

MR. URICK: At this time would offer the

witne5s for his expertise in the performance of Nokia

phones on the AT&T wireless network.

MS. GUTIERREZ: Objection.

THE COURT: Counsel, may I see you at the

bench. Sorry.

(Counsel approached the bench and following

ensued:)

THE COURT: Can you proffer what the purpose

of offering him as an expert at this point with regard

to any additional questions you intend to ask?
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MR. URICK: I thought you wanted me to do

that before I asked the question so that I could get --

THE COURT: Which questicns are they?

MR. URICK: Based on your expertise and

training would a properly functioning Nokia phone

respond to the system in the manner that these records

indicate.

THE COURT: Okay. You're going to make an

objection to that question, are you not?

MS. GUTIERREZ: Yes, for all the previous

articulate reasons and I would state —-

THE COURT: Before you go any farther, Ms.

Gutierrez I just have a question and this may be

dispositive of this whole issue. The phone that was

tested by this witness, the one that he has indicated

that he has expertise one is a Nokia 6160. Is that the

same model of the phone that the Defendant had?

THE COURT: His expertise is not as to all

phones. He's already indicated that different phones

perform different ways and the only Nokia he's an

expert on and has tested is the Nokia 6160.

MR. URICK: That's what this is.

THE COURT: A Nokia 6160?

MR. URICK: Yes.

THE COURT: Very well. And you're going to
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ask then that he be qualified. If you re-ask the

question for his expertise I will overrule the

objection for the -- you can leave it apart, I don't

think it matters because you don't have it on, but for

the purposes of this objection as asked the objection

is sustained. You can rephrase your question and offer

him as an expert with regard to the 6160 and it will be

overruled.

MR. URICK: Thank you.

THE COURT: And I would also note he did

reiterate each time yOu asked the question specifically

model 6160, yes the fickia, 6160 which is why my —— I‘m

not willing to find him as an expert as to all Nokia

phones because frankly I have no idea how many there

are and he’s already said the Performance varies from

phone to phone.

MR. URICK:. Thank you very much.

THE COURT:' A11 right.

MS. GUTIERRBZ: Well, Judge —-

THE COURT: One moment. Something we want to

place on the record.

MS. GUTIERREZ: Yes, Judge because I’m now

unclear. Is he now being offered as an expert in that

particular model as to how it would perform because he

is only testified as to what he does with it. He
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monitors the network, that they Statistically monitor

phones. He hasn't testified as to doing any testing

much less any testing in regard to performance such as

which they wish to intimate, i.e. Would that phone

make or receive or see a certain signal strength from a

certain cell site, would it be capable of performing?

What he testified to ~—

THE COURT: Would you like to voir dire the

witness on that issue?

MS. GUTIERREZ: No, Judge I don't think

that's necessary, I guess I'm stating for the record.

There is nothing in evidence to support any expertise

as to testing the phone for anything relevant much less

testing it for anything. His only testimony is that

they've observed a high number of dropped calls, that

they have a lot of poor performing phone, not

specifically Nokia phone, but -—

THE COURT: 0r specifically this phone.

MS. GUTIERREZ: Or specifically any phone.

But that that doesn't stand to qualify him as any

specific expert on anything. You know, he said they've

monitored statistically, whatever that means, you know,

doesh't establish an expertise in establishing even a

base line of performance on this model phone or any

phone to say, well we monitor it statistically. We

4l
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don’t even know what that means. That's not

establishing an expertise in monitoring or testing the

performance thereof of any phone.

THE COURT: Mr. Urick, state again the

expertise that you're offering him so that I can

address Ms. Gutierrez's point.

MR. URICK: We're offering from his expertise

in the performance of the Nokia 6160 phone on the AT&T

wireless network.

THE COURT: In the performance of the -—

MR. URICK: In the Baltimore/Metropolitan

area.

THE COURT: Nokia 6160 on the AT&T network

system, correct?

MR. URICK: Yes.

THE COURT: A11 right. vary well. you may

step back. Thank you very much, Counsel.

(Counsel returned to the trial tables and

the following ensueflr)

THE COURT: Over objection by Counsel that

will be noted for the record the witness will be

accepted as an expert in the performance of the Nokia

6160 on the AT&T network system. Mr. Urick, you may

ask your next question.

MR. URICK: Thank you, Your Honor. At
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this time with the Court's permission I would like to

approach the witness and show him what's already in

evidence as State's Exhibit 30 from the Defendant.

THE COURT: Yes, you may.

BY MR. URICK:

Q Can you take a few seconds and examine that

please?

THE COURT: While he's examining that piece

of equipment, may I aee Counsel at the bench please?

(Court hears other matters, the case resumes

a: follows:)

THE COURT: A11 right. Very well.

BY MR. BRICK:

Q Have yo had a chance to examine the exhibit?

MR. WARANOWITZ:

A Yes, I have.

Q And can yqu identify that type of model of

cell phone?
l

A This is a Nokia 6160 phone.

Q Now, yesterday we had you testifying

concerning a test that you made at the Gateway Terrace

location, the Gelston Park location and the Lincoln

Park location to determine if it was possible for the

system to respond in a particular way. Basad on your

experience with using the Nokia phone personally and
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E000540

through testing it with -— as part of your duties with

the AT&T wireless network, are you able to form an

opinion whether or not a properly functioning Nokia

6160 phone would be capable of intéracting with the

AT&T wireless network in the same way as you described

yesterday?

A Yes.

MS. GUTIERREZ: Objection.

THE COURT: Overruled.

BY MR. URICK:

Q And what is that opinion?

MR. WARANOWITZ:

A The opinion is that the Nokia 6160 is

equivalent to the teat phone that we used in the test.

THE COURT: I'm sorry, I couldn't hear that.

MR. WARANOWITZ: The Nokia 6160 appears to

perform equally to the Erickson test phone that we used

in the test.

BY MR. URICK:

Q And if in fact it did interact in that manner

would the computer cell phone records record that

interaction in the same way as in State's Exhibit 34?

MR. WARANOWITZ:

A Yes.

MR. URICK: Witness with the Defense.
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THE COURT: You may proceed, Ms. Gutierrez.

Ms. GUTIBRREZ: Thank you, Your Honor.

CROSS EXAMINATION

BY MS. GUTIERREZ:

Q Mr. Waranowitz, would you step down off the

witness stand?

THE COURT: Yes, you may follow her lead.

BY MS. GUTIERREZ:

Q Now, this Exhibit 33A and B, both the map and

the colored overlay are exhibits that you prepared.

correct?

MR. WARANOWITZ:

A Yes.

Q The underlaying map was from geological

survey map service?

A Yes.

Q And that map indicates in many places the

names of roads, does;it not? And directions of roads?

Yes.

And names of neighborhoods?

W

10

v

Yes.

Q And you didn't put any of that on there,

that’s already on there, correct?

A That is correct.

Q Now, the overlay is prepared on a clear see
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through aheet of transparent plastic, is it not?

A Yes.

Q And the areas where that transparent plastic

is colored is what you did, correct?

A Yea.

Q And there are various colors on there, are

they not?

A Yes.

Q And sometimes the colors are repeated?

A Yes.

Q And the repeats in fact appear all over the

A Correct.

Q And there's no independent, significance to

the colors, are there?

A There are not unique colors, unique cell

sites, yes.

Q For instance, the blue doesn’t mean something

special because it’s blue, does it?

A Correct.

Q 0r what you called orange here in the middle

doesn't have some special significance because it‘s

orange, right?

A Right.

Q Now, you showed us again, if you could just
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step back for a minute, air and discussed yesterday

State's Exhibit 435 as a demonstration that you

prepared to show us how the coverage area sites, the A,

B and C sites that emanate from a mall site should

appear, correct?

A Yes.

Q And you drew this, correct?

A Yes.

Q This doesn‘t appear somewhere naturally, you

drew it?

A Correct.

Q All right. And what you've described -— and

this is how ideally a cell site coverage area should

appear, correct?

A Yes, it's symbolic of that.

IQ It's symbolic of that. Now, if you would

step back and look at, you have listed one, two, three,

four, five, six, sevpn cell site numbers on this cover

overlay, have you not?

A Yes.

Q And you drew in those cell site numbers, did

you not?_

A I drew in the numbers.

Q And you're the one that determined what would

be the outlines of any particular color, did you not?
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A No, that wés generated by the computer.

Q So, and the computer generated those outlines

based on information about the boundaries of the

specific sector that emanates from a specific cell

site, correct?

A Could you (inaudible)

Q The computer didn't decide what the coverage

sites should look like, did it?

A Yes, it did.

Q The computer didn‘t decide what the

boundaries of the coverage area was, did it?

A Yes, it did.

Q The computer merely generated what

information was in it, correct?

A Yes.

Q The computer doesn't decide that here all

cell sites ideally should look like the neat little

circles that you've drawn, does it?

A Where I drew these at?

Q Yes, Mr. Waranowitz. 0n your drawing which

yOu made which was computer assisted. You indicated

that ideally the A, B and C sectors are exactly alike

just in different locations, did you not?

A Yes.

Q The area that they cover is exactly the same
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for each three sectérs. is it not?

A Yes.

Q There's nég a single one on your Exhibit 333

that looks like you£.ideal model, aces it?

A No.

Q There's not a single one that ha: nice, neat

little circles that;express the coverage area, is

there?

A No.

Q There’s not a single one in which the

coverage areas A, B and Ca are the same, is there?

A No.

Q You described for instance, for Mr. Urick in

great detail the 653 ha: an A, B and C, did you not?

A Yes, I did.

Q And the A, B and C are the little purple area

here right or brownyah purple, right?

A 653A.

Q 653A. But I'm pointing to the right place,

am I not?

A Yes.

Q And another sector and I don't remember if

it's B and C is what you've described as the larger

orange area, isn't that correct?

A That would be L653C.
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Q 63C and that B was what I would call purple

right there to the tight of it, is it not?

A Yes.

Q And you uwuld agree, sir, that the area

defined by the compéter as B is far more then three

times the area defined by what you’ve defined as A,

would you not?

A That is e¢rrect.

Q And in faat, if you look at any of these

there’s not a singlé coverage sector that is the same

as A, B and C as any cell site, is it?

A I’m sorry. Could you rephrase that last

question?

Q You didn't understand 1t?

A Please ask me again.

Q Okay. Now, sir, you prepared this, did you

not?

r

A Yes.

Q And are you the one that taped it together :0

that the overlay goes over the map?

A Yes.

Q And so you're the one that determined that

the overlay should not match the top line of the map,

is that correct? You determined where to put the

outline,ldidn't you?
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THE COURT: Ms. Gutierrez. well, Ms.

Gutierrez, you've asked the question, let the witness

answer the question}, Mr. Waranowitz, can you answer

the first question?- Did yqu decide that the map should

-- the overlay should go up above the map area or not?

MR. WARANQWITZ: The maps are slightly

different size and fiha location is to we printed this

out. I printed outEboth the overlay and the underlay

at the same scale and eventually rose up in—between.

So, where the overlay matches the map underneath it

covers the areas in question.

THE COURT: Okay.

BY ms. emfmmmz:

Q Now, on thg overlay ~-

THE COURTfi One moment, Ms. Gutierrez. but

the question is, that you see how the overlay is moved

up to the top of the map?

MR. WARANOWITZ: Yes, I understand that the

difference between uhem.

THE COURT: There’s about —- is that about an

inch above?

MR. WARANOWITZ: Yes.

THE COURT: And that's the correct placement

of the overlay?

MR. WARANOWITZ: Yes.
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THE COURTQ: Very well. Your next question,

Ms. Gutierrez.

Q

BY MS . MIBRREZ:

Now, the qverlay, sir, has no definitions

that define any of the roads, does it?

V

K)

W

K)

W

Q

MR. WWITZ:
No, it does not.

It jugt has a series of lines, correct?

Correct.

And those lines, sir, you put them there?

No, they're part of the computer program.

The overlay has no logo on it that should be

matched up to something underneath of it, does it?

A

Q

computer,

A

Q

into that

A

Q

computer,

A

Q

Just the road maps.

Just the roads that were generated by the

is that correct?

Yes.

I

And that was generated by information fed

computer by whom?

The software is created by LCC.

So, it's software that exists in the

correct?

Yes.

A11 right. Not something that your records

created, is that correct?
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A Correct.

Q Not something that you yourself put in the

computer at any given time?

A Correct.

Q But this overlay is suppose to represent, not

the ideal cell site coverage, but the actual cell site

coverage, correct?

A Yes.

Q And the overlay in no way looks anywhere

close to your ideal cell site coverage, does it?

A No.

Q You can take back your seat. Now, Mr.

Waranowitz, before we go any further, let me ask you a

question that really concerned me that Mr. Urick didn’t

bother to ask. You:neferred to -- you were asked to do

this test, were you mot?

A Yes.
.

You were afiked by him were you not?

Yes.
v

x

Q

A

Q okay. And you met with him, didn't you?

A Yes, I did.

Q And the information you received before doing

anything you got from him, did you not?

A Yes.

Q You got a list of addresses, did you not?
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A Yes.

Q He gave them.to you, right?

A Yes.

Q You didn't of your own independent knowledge
/

know what if any significance those addresses have, did

you?

A No, I did not.

Q And you were asked to conduct a test to see

if it was consistent with what he thought, were you

not?

A I was asked to see if the test wold be

consistent with the locations and the phone records.

THE COURT: I'm sorry, I couldn’t hear the

end of that.

MR. WARANOWITZ: I’m sorry. The test -- I

was asked to demonstrate or verify or test that the

billing -- do the billing records correspond with the

cell sites and the lpcations.

THE COURT:~ Your next question.

BY MS. GUTIERREZ:

Q Let me get this straight, Mr. Waranowitz.

The billing information for the AT&T wireless system

isn't something you're responsible for, is it?

MR. WARANOWITZ:

A Correct.
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Q And it isn't something you have anything to

do with putting in ianrmation into to generate, is it?

A Correct.
I

Q That's dogs by somebody else, is it not?

A Yes.
I

Q And much ¢f that is done by computers, is it

not?

I

A I don’t know.

Q You thinkfall those entries are entered in by

hand?

A I don't know.

Q You don'tiknow. Mr. Waranowitz, the reason

the billing information on a wireless includes

information such as the time of the call and the

duration of the call has to do with the way wireless

phones are billed differently than land based phones,

does it not?

A Correct.

Q Often timq,a cellular customer is billed for

the minute of use, are they not?

A I don't know how they bill for minutes of

use.

Q Well, sir, you testified all day yesterday

and today that you're familiar because you in fact, are

and AT&T wireless customer, did you not?
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A Yes.

Q And does ¢hat information appear on your

bills?

A Yes.

Q The duration of the call?

THE COURT; Is that a question, Ms.

Gutierrez?
I

MS. GUTIEéREZ: Yes, ma'am.

THE COURT: Is the duration of the call

appear on your bill, Mr. Waranowitz?

MR. WARAROWITZ: It would, yes.

BY MS. GUTIERREZ:

Q Okay. And you're familiar with that because

you've seen it in your own bill.

MR. WARANUWITZ:

A Yes.

Q And now yqu don't pay by the minute of use

for your own phone?;

A No, I don’t.

Q Your company pays for it, right?

A That is correct.

Q So, you’re not ccncerned with verifying

accuracy of any information that might appear on your

bill, are you?

A No.

56

E000552



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

E000553

Q You don't,have to check your bill to see if

they counted up your minutes of use correctly?

A No, I donfl; go that.

Q You don'tghave to carefully check the

accuracy of any infdrmation regarding the time of the

call, do you?

A No.

Q You wouldn't be concerned for billing

purposes if there appeared because some computer

somewhere or some person somewhere made a mistake in

entry as to that information, are you?

A No, I don't handle billing.

Q I didn't ask you that, sir. I’m asking you

about your own phone bill.

A No.

Q You don’t enter any information that

generates your own phone bill, do you?

A No, I do nut.

Q No, and benause you don't pay for it like the

rest of us because it's provided by your company,

you're not concerned in regard to how much you pay,

whether or not that information is accurate or not, are

you?

A No.

MS. GUTIERREZ: Can I have State's Exhibit
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34?

MR. URICK: I believe that's the exhibit over

here.

THE COURT: Actually, it's the chart, but

there is a I believe a blank copy cf that.

MS. GUTIERREZ: I thought that there was av

record.

THE COURT: No, I don't believe that it Was

ever generated.

BY MS. GUTIERREZ:

Q I would like you to step off, sir and come

look at 34.

THE COURT: You may.

BY MS. GUTIERREZ:

Q You were asked to review this yesterday, were

you not?

MR. WARANDMITZ:

A Yes.

Q And before'yeaterday you've reviewed this

before, have you not?

A Yes.

Q You are familiar with the information in it,

were you not?

A Yes.

Q In regard to the columns in the far‘right
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side, sir, you were asked to identify whether or not

those numbers corragtly stated cell sites?

A I recogniée the cell site.

Q Okay. And because you've looked at it

before, correct?

A Yes.

Q And you knew that every single entry in that

column was a cell site with which you were familiar?

A Correct.

Q Did you not? Now, the address column, sir,

you didn't fill that in, did you?

A No, I did not.

Q And, sir, we spoke a minute ago about you

were provided addresses by Mr. Urick, do you recall

that?

A Yes.

Q One of the addresees that you were provided

was 1206 Macado Roa&, Street whatever, was it not?

A Yes.

Q Now, 1208 Macado doesn't appear in this

column, does it?

A No, it does not.

Q No, and 1203 Macado is not the address of a

cell site, is it?

A No.
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Q And the address of a cell site as you've

explained to us is the address of the owner of the

property, correct?

A Correct.

Q So, now the address —— the photos that you

were asked to look at were the antennas on top of the

building that defined aa what you and we people you

worked with called the Social Security building,

correct?

A Yes.

Q Ara you familiar with that complex that

actually fronts on Security Boulevard?

A I'm familiar with the complex.

Q Are you aware that there‘s a complex, a

Social Security buildings?

A Yes.

Q And that in fact, the name of that set of

buildings is the Sodial Security Administration

headquarters.

A I'm aware.

Q And are you aware that at that complex there

are eleven separate buildings as part of the

headquarters of the Social Security Administration?

A No, I wasn’t aware of that.

Q And that all of those buildings are owned by
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the Federal Government, the

A No, I didn’t knéw

Q And are yéu aware

address that applies to,a11

A I am not aware of

Q The building that

E000557

United States Government.

that.

that there is not a single

of eleven buildings?

that.

you identified in the

picture though is what you and your colleagues called

the Social Security building, correct?

A That is correct.

Q You of course couldn't tell us which of the

eleven buildings is the one that you and your

colleagues have designated by your own name for it,

could you?

A I've identified a building (inaudible)

THE COURT: I'm sorry. Wait a minute, sir.

YOu've got to —— you have to understand this is a

recording device and the mics pick up what you’re

saying and record iq, so if

hear and I bet the fiica not

you speak softly I can't

picking up what you're

saying. So I need you to keep your voice up. Now, she

asked you about how you could identify that building

and your answer is?

MR. WARANOWITZ: I could identify it by the

AT&T equipment on the roof of the building.

THE COURT: Very well. Your next question.
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BY MS. mIEmz:

Q But you, air, couldn't differentiate that

building if you couidn't see the antennas from the

other ten buildings as part of the complex?

MR. WARANOWITZ:

A I’m sorry. Rephrase that again.

Q Sir, you éQuld not differentiate that

building without seeing the antennas from the other ten

buildings in the complex, could you?

A No.

Q Now, and, sir, could you tell us without

seeing the antenna what the street address of the

building that contains the antennas that you tell us

you could recognize'is?

A I don’t know exactly.

Q Now, whila you’re still up here and then I'll

let you sit down. Let me ask you about other addresses

that Mr. Urick gavaéyou to conduct your test. One of

those was Rolling Raad at I70, was it not?

A Yes.

Q And Rolling Road at I70 doesn't appear in

this column, does it?

A No, just the map.

Q Another address that you had given was

Security Square Mall, correct?
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A Correct.

Q And are you aware of the street address of

that mall?

A No, I am not.

Q Nb, and Security Square Mall doesn't appear

here, does it?

A No, it does not.

Q And the 4703 Gateway Terrace address that you

were both told about and taken to, were you not?

A I'm sorry, say again.

Q The 4703 Gateway Terrace, the address that

Mr. Urick questioned you about extensively just moments

ago, do you recall that?

A Yes.

Q And that doesn't appear in this column, does

it?

A No, it does not.

Q And the Lincoln Park, what you referred to

burial site, does that have an address?

A No, it does not.

And incidentally you went there, did you not?

I was taken there, yes.

You were taken there by Mr. Urick?

I was taken by Ms. Murphy.

E)

W

IO

3’

D

okay. And you were shown a location,
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correct?

A Yes.

Q And you ware told information about that

location, were you not?

A A little hit, yes.

Q And that location, sir, was located a good

distance from the rOad, was it not?

A No, it was right off the road.

Q Right off the road. Could you tell us the

distance off the road that you were shown and told a

body had been buried?

A I was told that the body was buried behind

the concrete barriers.

Q And you saw those concrete barriers, did you

not?

A Yes, I did.

Q Were you actually taken into the wood and

shown an exact spotiand told this is where a body was

buried?

A No.

Q So, you were just taken up to the area that

surrounded by concrete barriers?

A Yes.

Q We call them Jersey walls or the construction

industry calls them Jersey walls, are you aware of
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that?

A Yes, Jersey walls.

Q Okay. And you were taken there and then you

said the body was bfiried behind here, correct?

A Correct.

Q And you weren't taken over those concrete

barriers, were you?

A No, I was not.

Q There wasn't any ready way to get over the

concrete barriers without climbing over them, was

there?

A No, I don't remember.

Q You weren't taken to a place, were you?

A I'm sorry.

Q You weren’t taken to a place, were you?

A I was taken to that location.

Q Where the Jersey walls are.

A Yes.

Q And the Jersey walls are located immediately

adjacent to the road, are they not?

A Yes.

Q And that's where you were then said, what was

said to you was that the body was buried beyond here,

is that correct?

A That is my understanding.
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And, sir,.did you explore the terrain beyond

the Jersey walls?

A

Q

have?

P

O

y

Q

NO, I did;m0t.

You couldzhave if you wanted to, couldn’t you

Yes.

Nobody stopped you from exploring, did they?

No.

And were yau taken anywhere from that place

that led you to the edge of stream?

A

Q

NO.

Or were you told that a stream meandered back

there behind the Jersey wall?

No.

And the body wasn't there when you did this,

Nb, it was not.

This part of this test that you tell us about

you conducted in the fall, did you not?

A

b

D

1V

D

the date.

Yes.

The exact date?

I don't remember the exact date.

And you didn't write it down?

I wrote it down somewhere, I don't remember
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Q

E000563

But you don't remember the date, sir. Your

definition of fall. sir, includes October?

A

Q

A

Q

A

A

Q

Yes.

And November?

Yes.

And parts of December?

I'm not sure.

THE COURT: I'm sorry, I couldn't hear you.

MR. WARANOWITZ: I’m not sure.

BY MS. GUTIERREZ:

But it could, could it not?

MR. WARANOWITZ:

It might be.

And parts of September, correct?

Yes.

And your test could have occurred because you

don't recall sometime at the end of September?

.A

Q

I don't renumber the exact date.

W611. my ghaation, sir, could it oceur

sometime at the end of September?

A

Q

A

Q

A

Yea.

Any day in October?

Yes.

Any day in November?

Yes .
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Q And perhaps. but not necessarily a day in

early December, is that correct?

A It's possible.

Q And that right now you dpn't recall the date

this test occurred?

A No, I do q¢t recall the date the test

occurred.

Q And you may have written it down, hut you

didn't bring any of that material with you?

A No.

Q And on the day whenever it was during any of

the those four months, sir, were you always accompanied

by Ms. Murphy or Mr. Urick?

A I'm sorry, could you ask that again?

Q 0n whatever day it may have been sometime

during the month of-September, October, November or

December that you conducted the test about which you've

testified, sir, weré you always accompanied?

A By Ms. Murphy.

Q By Ms. Murphy. So, any address that you were

asked to conduct a te:t on was given to you by her?

IA Yea;

Q And —-

THE COURT: Ms. Gutierrez, may the witness

return to the witness stand?

68



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

E000565

MS. GUTIEfl$EZ= I'm just going to finish

these. I have a couple more addresses.

THE COURTs‘ With regard to the Exhibit 34?

BY MS. GETIBRREZ: Yes.

Q In regardgto the address column, sir, you

were also given an address of Briar Cliff Road, were

you not?

MR. WERANGWITZ:

A I don't :écall that address.

Q Well, did‘you speak to Mr. Murphy —- Ms.

Murphy and Mr. Urick after you conducted the test?

A Yes.

Q And did you give them a report of your

findings?

A No.

Q You didn’t report your findings to them?

A I verbally gave Ms. Murphy my readings as we

conducted the test.

Q Okay. Sog'you don't consider that to be a

report?
‘

A (inaudible) reports.

Q And ——

THE COURT: Ms. Gutierrez, I'm going to ask

the witness -— you may return to the witness stand and

at which time you need him to return to the ~-
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MS. GUTIERREZ:

THE COURT:

him do that .

Q

return to the trial table or ——

this.

use that exhibit.

Q

Mr. Urick reported to me what the results of your

findings were in regard to specific addresses?

A

Q

expected them to be gccurate as to the addresses,

correct?

A

Q

it?

A

Q

Okay.

To the exhibit then we‘ll have

BY MS. GUTIERREZ:

Would you be surprised, sir -—

THE COURT:

MS. GUTIERREZ:

Thank you.

THE COURT:

Ms. Gutierrez,

Well,

A11 right.

BY MS. GUTIERREZ:

Thank you, Judge.

if you could

I need to focus on

If you're going to

E000566

Would you surprised, sir, that Ms. Murphy or

MR. WARANQWITZ:

I am not surprised.

And if they did so you of course would have

Yes.

And that wouldn‘t be a surprise to you, would

NO.

You'd expect them to accurately tell me what

7O
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addresses they asked you to test about, would you not?

A Yes. i

Q And if Briar Cliff Road were in the list that

they told me about that would not be a surprise to you,

would it?

A I'm sorry, could you ask that again?

Q If Bria: cliff Road, the address you don't

remember appeared ii their list to me about the

addresses they asked you to test that would not be a

surprise to you, would it?

A If that address was given to me.

Q You just can't remember whether it was, can

you?

A I don't remember exactly where 1t wag.

Q If it appeared in their list it would be fair

to say that it was among the addresses that they gave

you, would it not?

A Yes.

Q And Briar Cliff Road, any number on Briar

Cliff Road doean't appear in this column, does it?

A No, it does not.

Q Best Buy, whatever it's address or location

is, that also doesn’t appear as an address, does it?

A No;

Q I70, Interstate 70 Park and Ride doesn't
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appear on the address column anywhere, does it?

A No.

Q And Crosby, if that's a street, road or lane,

whatever at Interstate 695, it doesn't appear anywhere

in this address list, does it?

A No.

Q Route 40 and Cooks Lane up to Forest Park

doesn’t appear on this, does it?

A No.

Q And West Hill doesn't appear, does it?

A No.

Q And Forest Park/Park and Ride, it's nowhere

in this column, isn't it?

A No.

Q It’s not the address of a cell site, is it?

A No, it is hot.

Q Forest Park, four blocks east, whatever

direction that may ha of Security Boulevard is not an

address that appears-here, is it?

A No, it is not.

Q And Gelston Park, west of Rolling Road

doesn't appear in this column, does it?

A No.

Q And Woodlawn High School doesn't appear in

this column, is it?
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A No.

Q The address of Woodlawn High School doesn‘t

appear in this colufin, does it?

A No.
i

Q You are aware, sir, that Woodlawn High School

is around the corner from the headquarters of the

Social Security Administration. are you not?

A Yes.

Q And you'ré aware, sir, based on your own

report that Woodlawn High School in your words would

trigger 65L, 651A, are you not?

A Correct.

Q And L651A is written on this exhibit tat you

prepared in the middle of three differing areas

outlined 1n different colors, are you not?

A Correct.

Q And the high school is the pink A, B or C?

A The pink-would be C.

Q And the ofiange, would that be a correct

designation of that color?

A That would be sector A.

Q That would be A and the purple and I note a

different color purple then what you dascribed as

puxple 653, that would be B?

A That would be sector B, correct.
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Q And it wofild be fair to say. sir, that those

areas by those thre§,cplora all cover different sizes

of geography, wouldéit not?

A Yes.

Q And you wfifild expect, Sir, Woodlawn High

School to be withingone of those boundaries, would you

not?
7

A Correct.

Q And becauge it would trigger that cell site,

you'd expect it to he there, correct?

Yes.

As 651A appears on this map, does it not?

V

I0

W

Yes.

Q And the address in the column listed as ‘

addresses for 651A is 1500 Woodlawn Drive, is it not?

A Correct.

Q And that'g.the cell site that you‘ve

indicated to us thafi.you triggered for the antenna on

top of the Sacial Sanurity building. would it not?

A Yes.

Q And you are aware, Sir, that the building

faces Security Boulevard, are you not?

A Yes.

Q And you aware, Sir, that Security Boulevard

is a separate and distinct street then Rolling Road?
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A Correct.

Q Now, Sir, you were asked a lot of questions

abOut these maps that you say, again your computer

generated State's Exhibit 44 and 45?

.A Yes.

Q And one of them, I don't recall which, Sir,

perhaps if you look'at my copy you could tell us,

designates Rolling Road, does it not?

A Rolling Road is not written on this map.

Q Well, you, Sir, testified about Rolling Road

though, didn’t you?

A I know that that road is Rolling Road.

Q And you know that from your own knowledge,

right?

A Yes.

Q But the mqp you forwarded doesn’t say Rolling

Road 0n it, does it?

A No.

Q So, if we aren't you we wouldn't know that

Rolling Road appears on that map, would we?

A If you were familiar with the area you would

know.

Q If we were familiar with the area and the

streets without their names being printed, correct?

A Correct.
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Q You also were asked about a place that

appears on one of these maps that you refer to as

Gelston Park, do you recall that?

A Yes.
I

Q Now, Gelston Park doesn't appear, it's not

printed on either ofi these maps, is it?

A It is not printed on these maps, no.

Q And you didn't print it in to designate it

perhaps for people who weren't familiar with that

location, did you?

A No, I did not note that in.

Q And there's -- your name doesn’t appear on

this, does it?

A No, my name is not on there.

Q And there's nothing on either of these maps

that in fact designate all of the things that the map

shows, is there?

A I'm sorry. Could you ask the question again?

Q No. I won’t bother. Gelston Park, Mr.

Waranowitz also doesn't appear in the address list,

does it?

A No, it does not.

Q Now, let me get this straight. The cell site

is a location where the antenna actually exists,

correct?
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A Correct.

Q So, and what you called the site is that

which emanates the signal, correct?

A Yes.

Q The only importance of it, why it needs a

name is because it emanates or receives a signal, isn't

it?

A Yes.

Q And the addresses you defined that as in this

column is the address of essentially the property, the

real estate on which the antenna is located, is that

correct?

A Yes, that is my understanding.

Q But a cover -- well, it's not your

understanding --

MR. URICK: Objection.

BY MS. GUTIERREZ:

Q You've testified to it about as an expert,

have_you not?

THE COURT: Sustained.

BY MS. GUTIERREZ:

Q The coverage area is an area larger than the

cell site, is it not?

MR. WARANOWITZ:

A Yes.
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Q Whether that cell site is.a separate tower or

placed on an existing structure, correct?

A Yes.

Q The coverage area in regard to 651 would

include all the purple area, right?

A Yes.

Q A11 the orange area, right?

A Yes.

Q And all the pink area, correct?

A Correct.

Q And you would agree that that area is a

considerable larger.geographical location than the

simple addresa of the cell site, would you not?

A Correct.

Q And the column marked address is only for the

purpose of the designating the address of the real

estate on which the cell site as listed is located,

correct?

A Correct.

Q And in no way indicates that that address is

the coverage area for what that cell site ideally is

designed to cover?

A Correct.

Q Now, you were asked yesterday, Mr. Waranowitz

and you indicated, well this network went up two or

7B
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three years ago, correct?

A Yes.

Q Okay. Wagithere something hard about that

questions?
-

MR. URICK: Objection.

THE COURT: Sustained.

BY MR. GUTIERREZ:

Q Is there any reason you hesitated to answer?

MR. WARANOWITZ:

A I was listening for more of the question.

Q But there's no dispute that the network is

relatively new, isn't that correct?

A That is correct.

Q And you told us that you were in on it from

the beginning, correct?

A From —~ frOm before it was launched, yes.

Q Okay. And by launched you mean started,

right?

A Yes.

Q Launched meant it was operational, correct?

A Correct.

Q Meaning people with phones who were

subscribers could use the network to make sure their

phone calls got to where ever it was they were calling,

correct?
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A Yes.

Q That's thg meaning of the word launching the

network, correct?

A Correct.

Q And you ware involved in the design, correct?

A Yes.

Q You weren’t the only one, correct?

A Correct.

Q And you wauld agree because you told us

yesterday that even today 25% of your time is connected

to design, correct?

A Correct.

Q And the design involves a process about which

you told us selecting your cell sites are, correct?

A Yes.

Q And in the two or three years from the first

time that cell sites were selected some of them have

been replaced, have they not?

A There have been a few, yes.

Q And that’s because whether you designed those

cell sites to be the optimum of cell sites, in some

cases it turns out that your design was wrong in that

regard, did it not?

A That would not indicate that my design was

wrong.
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Q Your design, sir, was correct from the

beginning?

A I‘m sorry, was that a question?

Q Yes, it was.

A The network is a changing entity in terms of

capacity and coverage. We design for what we need at

the time.

Q By coverage, sir, you're using that term in

the same way to describe the coverage that is expected

to be gotten from the cell site signal, is it not?

A Yes.

Q And by coverage. ycu're using that term in

the same way as we describe to encompass the actual

geographical location of the A, B and C secto£s,

correct?

A Correct.

Q All right. And, sir, you weren't normally on

that design that sector, were you?

A No, I workad with team of engineers.

Q Engineers like you, correct?

A Yes.

Q A11 right. Now, sir. one of the things that

you described doing yesterday was troubleshooting, did

you not?

A Yes.
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Q And troubleshooting was because there would

be a constant, daily borage of complaints from

customers, correct?

A There are Complaints from customers, correct.

Q That's a daily event, is it not?

A Yes, yes.

Q Even now, is it not?

A Yes.

Q And the complaints from customers would be

connected with whether or not they could get their

calls through, correct?

A Yes.

Q And to this thing that you call dropped

calls, correct?

A Yes.

Q And whether or not they could hear calls

being made to them?

A Yes. «

Q Sufficiently to participate in the

conversation, correct?

A Corrgpt.

Q Now you, sir, testified that AT&T doesn't

require a subscriber to use an AT&T phone, correct?

A Correct.

Q A subscriber can use any phone they want, can
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they not?

A Not necesaarily.

Q Not necessarily. They have to meet certain

requirements. do they not?

A Yes.

Q It has to be a phone of sufficient quality,

does it not?

A It would have to have sufficient -- it would

have to have the same capability to talk to our

network.

Q Well, to talk to your network really boils

down to triggering a signal in your cell towers or have

that cell tower being able to send a signal to it, does

it not?

A Correct.

Q A11 right. And there are many phones varying

in defection that meet that capacity, are there not?

A Yea.

Q Some are manufactured by Motorola, correct?

A Yes.

Q Some are manufactured by Erickson, right?

A Yes.

Q Some are sold by AT&T under other names of

the —- not manufactured by AT&T?

A 'Yes.

B3
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Q Some are manufactured by a company by the

name of Nokia, isn't that correct?

A Yes.

Q And Nokia-phones just like all other phones

come in varying quality, do they not?

A Yes.

Q And they age varying types of phones, are

they not?

A Yes.

Q Some are cheaper, some are more expensive?

A Yes.

Q Some have more feature: then others?

A Correct.

Q And that may run throughout a lot of the

phones produced and manufactured by the same

manufacturer -—

A Correct.

Q Would it not? And AT&T doesn't forbid it’s

subscribers from emgloying any phone as long as it can

receive the signal. correct?

A Correct.

Q Even if the receipt to that signal might be

less strong than another phone, is that correct?

A Yes.

Q And I imagine, sir, based on what you’ve told
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us that the receipt of signals among phones on your

network still varies} correct?

A Yes, it dpes.

Q And I'm sure, sir, that you and the we that

you refer to, your galleagues have an opinion as to

what is the best phéne to be used in your network, do

you not?

A Yes.
‘

Q And what fihone is that?

A That would.be the Nokia 6160.

Q The 6160. The same phone that your company

issues to your engineers, correct?

A Yes.

Q Although you currently use-a Motorola,

correct?

A Yes.

Q And, sir, in the testing that you do, sir,

you’re still dealing with complaints of dropped calls.

are you not?

A Correct.

Q And some of those dropped call complaints

come from customers that are utilizing a Nokia phone,

are they not?

A Yes.

Q A Nokia 6160?
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A Yes.

Q Because yhu can, sir, from your statistical

monitoring always datarmine what phone the customer is

Using, can you not?

A Yes.

Q Yes, and that is because your computer has

the capability to distinguish the signals. correct?

A Correct.

Q Now lets éalk about this test that you do,

sir. Well, let me make sure, I forgot. So, are we

clear that in your experience in your own network on

whatever phones you've had experience with, phones

perform at different levels.

A Correct.

Q Correct? ’That’s a truism, is it not?

A Could you rephrase that?

Q Well, by saying phones perform at different

levels the only performance the phones have to do is

receive or send the eall, correct?

A No.

Q Well, they have to be able to be heard,

correct?

A Yes.

Q And if they're unable to see as the term

you’ve used it, a signal their performance would be
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deemed low, would it not?

A Yes.

Q And if they were unable to receive a,signal

sent to them, their performance would be deemed low,

would it not?

A Yes.

Q And if a signal were sent from a cell site to

a poor performing phone the owner of which because of

the poor performance could not hear, the signal relay

would still be tripped, would it not?

A No, it may.not be.

Q But it might be?

A It can be.

Q It can be. And that again would depend on

the quality of the signal, correct?

A Yes.

Q And the quality of the phone for which the

signal is wasn't handled. correct?

A Yes.

Q Now, that phones perform differently there is

an ideal performance for cell phones, is there not?

A Cell phona: :hould perform within certain

specifications.

Q Okay. And within those specifications

relates to the quality of the radio sound, does it not?

87



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

E000584

A Yes.

Q And the ability to make a connection if one

chooses to dial a nfimber on the cell phone seeing

communication with another number?

A Yes.

Q Whether that number be a land line or another

cell phone, correct?

A Correct.

Q And the ability of the phone connection to

remain open for however long the use wants it, correct?

A Yes.

Q And for nothing to interfere with the call,

correct?

A Correct.

Q And the quality of sound in whatever

connection for however long to be sufficient that each
x

party can plainly hear each other.

A Yes.

Q And that there be no interference, correct?

A Correct.

Q But even though the ideal is to meet that

standard of performance you would agree that because

phones differ all phones don’t always perform up to the

ideal, correct?

A correct.
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And back On whatever day that is was over the

time period of the gall whatever months, fall included,

you knew all of that, did you not?

A

Q

Yes.

And the test that you keep referring to as an

origination test, is that correct?

A

Q

teat?

>

D

W

Q

An origination test.

Okay. And that test occurs as a scientific

What do mean by scientific?

Well, is there a protocol for it?

Yes.

Is there a manual written as to how to

perform the test?

A

Q

Yes, there are.

The results of what happans when you do the

test is you make a phone call or you cause one to be

made to you, isn't that right?

A

Q

A

Q

cause one

A

There cangbe more to it.

Well, it includes that, does it not?

Yes.

In fact, to originate one must make a call or

to be made to you, correct?

Yes.

And when one is doing this origination test
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you dial the numbers just like the rest of us, don't

you?

A No.

Q And, sir, when you did that origination test,

sir, you dialed a certain number, did you not?

A I dialed a code, yes.

Q And you dialed it from a certain location,

did you not?

A Yes.

Q And that location was determined by Ms.

Murphy, was it not?

A Yes.

Q And when you did this origination test you

already knew a11 these things about the differences in

phones, did you not?

A Yes.

Q And you were aware that the information that

Ms. Murphy gave you because of what she told you

involved an actual phone, were you not?

A Yes.

Q And an actual number, correct?

A Yes.

Q And you were aware that that actual number

belonged to a person who subscribed to your network?

A Yes.
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Q Isn’t that true? And the AT&T wireless

network, correct?

A Yes.

Q And you were aware that the addresses you

were given didn't appear on the phone bill?

A Yes.

Q And they didn't appear -- the addresses you

were given didn’t appear as significant addresses in

phone records other than the phone bill, were you not?

A I'm sorry, could you rephrase that?

Q The addresses you were given didn't appear as

a list inside A&T records, did they?

A No.

Q Anywhere, right?

A No.

Q Not in billing and not in anywhere else,

correct?

A Correct.

Q And you were aware that what you would be

asked to in your words was to check what happened and

you made a phone call, not in the ordinary way, from a

phone at a address that Ms. Murphy determined, correct?

A No.

Q No. That's what you were asked to do, isn't

that correct?
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I was asked to do that, yes.

Okay.

w

I)

5

The process is different.

Q And you, sir, you didn't decide what it was,

did you? Your test. Did you make up this test?

A No, I did not make it up.

Q You, sir, consulted with the manual that

outlines how this teat should be performed, is that

correct?

A No, I did not consult with a manual.

Q No, you didn’t. And did you consult with

anyone else?

A No.

Q And, sir, you of course were made aware that

the phone —- you reviewed the billing records of this

phone, did you not?

A Yes.

Q And that's how a list of the cell sites

appear, is it not?

A Yes.

Q Because the cell sites appear on the record,

correct?

A They appear on the billing records I was

provided, yes.

Q Okay. And you looked at them before doing
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i _
this test, did you not?

A Yes.

Q And you, sir -— you were aware, sir, that the

cell phone to the records you were using still existed,

were you not?

A I'm sorry, could you say that again?

Q You were aware at the time you reviewed the

records of the specific cell phone that the cell phone

attached -- to which that number was attached still

existed, were you nut?

A I was not aware if that phone was still in

use.

Q Did you ask?

A No, I did not.

Q And this phone, 6160 Nokia is a different

phone than your Erickson, right?

A Yes.

Q And your experience you believe that they

perform comparably, right?

A Yes.

Q In an ideal way, correct?

A In the real world they perform comparably.

Q And by comparably that doesn’t mean exactly

the same, does it?

A No, it does not.
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fl
Q And, sir, this phone isn't activated, is it?

A I don't know.

Q As far as looking at it, it appears to be

capable of functioning in an ideal way, does it not?

A Would do mean by that?

Q By looking at it you can tell it's capacity

for functioning, can you not?

A I can not tell.

Q Well, you just told us that based on your

experience a phone such as this would perform

comparably to the phone you used at whatever day you

used it to perform what you call, your origination

test.

A Yes.

Q Did Ms. Murphy adVise you that this phone was

available?

A No.

Q And if it's not functioning, sir, it would be

a very simple matte: to activate it, would it not?

A Yes.

Q And you, sir, you can’t tell by looking

whether or not it was dropped anywhera?

A No, I can not.

Q By anyone, can you?

A NO.
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Q Whether it was dropped during manufacture?

A No.

Q Or packaging?

A No.

Q 0r shipping?

A Nope.

Q Or prior to sale whiie it sat in the store?

A No.

Q You've never examined this phone to see if

it's capable of funqtiouing, have you?

A No, I have not.

Q Or how it acts once it’s turned on, if it

could be turned on, have you?

A No, I have not tested it.

.Q You could have, couldn't you?

A I was not aware that I could.

Q Well, you could have though physically, could

you have not?

A I could do that, yes.

Q And you could have back then, could you have

not?

A I could have.

-Q Back then, whatever day it was this phone

call, you knew all that you told us about different

phones might act differently, did you not?

95



10

11

12

l3

14

15

16

17

13

19

20

21

22

23

24

25

__I

A Yes.

Q That's not knew knowledge you've gained since

the time you did this test, is it?

A No, it's not.

Q And you designed the test based on what Ms.

Murphy told you, correct?

A Yes.

Q You designed the test yourself, correct?

A Yes.

Q And you of course advised them that, well, we

better use the same phone since phones perform

differently, did you not?

A No, I did not.

Q So, you of course asked where was the phone

attached to the number, the records of which you were

asked to review, did you not?

A I did not ask.

Q You didn't, exactly. You didn't even suggest

that?

A No, I did not.

Q And the phone you tested, this origination

test to which you looked at not a manual, but the how

you did it was an Erickson phone, was it not?

A Yes it was.

Q Your own Erickson phone, was it not?
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A It was one of our test phones.

Q And the addresses from which you tested your

Erickson phone did not include an address listed as a

cell site, did it?

A Not that I know of.

Q And you, of course didn't go to any place

that Ms. Murphy didn't tell you to go, did you?

A No.

Q But whan you reported the results of your

test to her or Mr. Urick you essentially gave the

information that at the addresses that you were asked

to check, that a cell phone at any specific address

would trigger two different cell sites, did you not?

A There are two different possibilities, but

they would not trigger the same cell site at the same

time.

Q Sir, I only asked you, did you report to them

that a cell phone used for instance, at Rolling Road

and I70, an address provided to you by Ms. Murphy

triggers, with an S at the end of it, cell site L651C

or L698A, is that correct?

A That is correct.

Q And, sir, you would agree that 69 —-651C and

that's the pink?

A correct .
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Q Correct, on -- is there a do north on this

map?

A Yes.

Q Is north to the top?

A That is correct.

Q So, the pink would be the western edge of the

map, correct?

A Correct.

Q All right. And the other cell site that it

could trigger would be L698A, is that correct?

A That is correct.

Q So, your report to them said, well if I went

and used a cell phene at this address you told me about

either it would put a signal over here, correct?

A Correct.

Q Or a signal over here, correct?

A Correct.

Q And, in fact, as to each address they gave

you. you reported similarly that it would trigger two

different cell sites, one or the other, correct?

A Correct.

Q And this was after you did the test, correct?

A No, that was during the test.

Q During the test as you reported them to her,

correct?
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A Correct.

Q And during the test as you were reporting

ongoing results, Ma. Murphy didn't say, oh, that’s not

good enough, did she?

A She did not say anything like that.

Q Nothing like that, right? She didn't suggest

to you other things that you could do, did she?

A No.

Q She didn't suggest to you that there should

be or that you should find a way to report to her that

a certain address would only trigger one cell site, did

she?

A No, I explained —-

Q As to --

MS. MURPHY: Objection.

THE COURT: Sustained.

BY MS. GUTIERREZ:

Q As to Rolling -— so, you explained it to her,

your results?

MR. WARANOWITZ:

A Yes.

Q As they went along.

A Yes.

Q And you recall that in your reporting, would

you not?
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A Yes.

Q And you explained it to her in great deal,

did you not?

A I explained my reaults.

Q And you explained to her more then the simple

reporting of a cell phone at Rolling Road at I70

triggers cell site L651C or LGQBA, did you not?

A Yes.

Q Your conversation was more then that with Ms.

Murphy. was it not?

A Yes.

Q You answered any questions she had, did you

not?

A Yes.

Q And that was part of your reporting and you

explaining the test as it went along?

A Yes.

Q And you so reported and explained to her

after each single address, did you not?

A I reported it at the address.

Q Now, sir, your map that you tell us you

carefully prepared doesn't indicate where Rolling Road

at I70 exists, does it?

A No, it does not.

Q There's not a place that flags it either on
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33A, the underlying map, right?

A

Q

A

Q

Nb.

And certainly not on the overlay?

No.

And on the map, the address 1208 Macado isn't

flagged either?

A

D

IO

w

IO

W

IO

Correct?

Nor is Security Square Mall?

Correct.

And nor is 4703 Gateway Terrace?

Correct.

0r --

Oh, I put Gateway Terrace on there a few

minutes ago.

Q

A

Q

itself?

A

Q

You put that on yesterday or this morning.

This morning.

This morning. It wasn't on the map in it of

No.

On either A?

No.

0r B?

No, it was not.

And Briar Cliff Road, without an address,

that's not indicated on A or B either?
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No.

Or Best Buy, whatever it may be located?

Nbpe.

And Crosby, where ever that is?

No.

And I70 Park and Ride?

No.

Cooks Lane up to Forest Park?

No.

And Forest Park, four blocks east of Security

No.

Nbr put Gelston Park?

I put Gelston Park on this morning.

You put it on.

That's correct.

It didn't appear independently on the 33A

map that you said you, yourself drew up?

map?

A

Q

A

Q

p

No, it did not.

And it doesn't appear on the overlay?

No.

Or Woodlawn High School doesn't appear on the

I'm not sure where that is.

You didn't make an independent designation
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where it was before you testified, did you?

Q

Well, I know where it is.

That's not my question, sir. This isn't a

MR. URICK: Objection.

THE COURT: Ms. Gutierrez.

BY MS. GUTIERREZ:

Did you put a designation of where Woodlawn

High School was --

MR. WARANUWITZ:

A No.

Q On the underlaying map?

A No.

Q Did you put such a designation on the

overlaying ——

A No.

Q You also prepared?

A No.

Q Were you ever asked to do so before today?

A No, I was not.

Q No. If I may have a moment, Your Honor.

THE COURT: Certainly.

MR. WARANOWITZ: Can we take a break, Your

Honor?

THE COURT: Pardon.
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MR. WARANOWITZ: Can we take a break?

THE COURT: WE are going to take a break. I

may be able to finish with you. Can you give me ten

minutes?

MR. WARANOWITZ: I can wait.

THE COURT: Is that ——

MR. WARANOWITZ: Thank you, Your Honor.

THE COURT: Ms. Gutierrez, do you expect to

be any longer then about ten minutes?

MS. GUTIERREZ: I do, Judge. I'll try to

shorten it, but I do need more time.

THE COURT: That's all right. Can you come

up for scheduling purposes?

(Counsel approached the bench and following

ansued:)

THE COURT: Mr. Waranowitz, Mr. Waranowitz,.

you may step down and wait in the hall. What I'm

trying to engage is whether or not we would finish with

this witness on or by like 11:30, 11:20?

MS. GUTIERRBZ: I don't know, Judge.

THE COURT: Okay.

MS. GUTIERREZ: I know I'm long winded. I'm

not fast.

THE COURT: No, I'm not trying to rush you.

I’m just trying to get -~
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MS. GUTIERREZ: I’m a terrible estimate of

time.

THE COURT: I have Counsel that would like to

do a postponement and ~-

MS. GUTIERREZ: It's just that because of

this witness I know that I'm not rushing with it. So,

I -—

THE COURT: No. You're not asked to.

MS. GUTIERREZ: I don't think I'm going to be

finished by then.

THE COURT: By 11:30?

MS. GUTIERREZ: No, I don't.

THE COURT: Okay. A11 right.

MS. GUTIERREZ: So, if you want to —-

THE COURT: To take the postponement request?

MS. GUTIERREZ: That's fine.

THE COURT: Do you have a question, issue?

MR. URICK: She wanted to know that means

we’re going to take a brief break? She would like one.

THE COURT: Yes. We all can take a brief

break.

MS. GUTIERREZ: Okay.

THE COURT: And I'll have Counsel —— and I'll

have Counsel bring up -- all right.

(Counsel returned to the trial tables and
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the following ensuedz)

THE COURT:I Ladies and gentlemen, we're going

to take a brief recess. Allow you to use the

facilities and then we'll bring you back and continue

with this witness. I'm going to ask at this time that

you leave your note pads face down, that you leave them

there because we're going to come hack and resume and

continue with testimony for just a brief time after the

break. Scheduling wise there has been a request by one

of the jurors to do some things with his job, so

therefore, what we’re going to do is take a little

longer lunch break then we would normally do to allow

that juror to be accommodated, but I'm going to ask

that you do come back with a few maments and at that

time we’ll give a better guesstimate as how the morning

will go.

At this time will you go with the Deputy Sheriff

Church who will walk'you around to the jury room, he is

at the door. Do not discuss the testimony you've heard

this morning or any other day during the trial. Do not

discuss it amongst yourselves or with anyone, you have

not heard the entire case yet. You can go with Deputy

Chief —— Deputy Church at this time.

(The jury was excused from the courtroom.)

THE COURT: Mr. Gilmore, you're free to leave
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him here because we're not going to take a break that

long. Counsel, if you would like to take a recess or

step back, use the Eacilities please do so. I'm going

to remain on -- actually, I'm going to take a brief

break myself, but I'm going to ask that as soon as

Danny Marcus and Lynn Stewart, the attorneys in that

other case arrive and the Defendant who's being brought

up arrives we will groceed. Ms. Connelly, will you let

me know when Mr. Manaus and Me. Stewart as well as the

Defendant in the other matter arrive so that wé can do

this postponement request. The Court stands in recess.

THE CLERK: All rise.

(Brief receSS-)

(Case hears other matters, case resumes as

follows:)

(Jury not present upon raconvening.)

THE COURT: Mr. Urick, Ms. Murphy and Ms.

Gutierrez, if you'll step back up, we can resume the

Syed case with a few more questions‘and then I will

send the jurors to lunch allowing juror number two to

take care of the business he's indicated he must

acquire. I would note that we would be resuming at

about 1:30. You’re frowning.

MR. URICK: If I may inquire. Did the Court

anticipate finishing this witness before breaking for
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lunch?

THE COURT: No. You have a juror as you

heard that needs more then the hour lunch break in

order to take care of his business. What I had

suggested when we spoke to juror number two is that

we’d break at 1l230 so then he would have from 11:30 to

12:30 and 12:30 to 1:30 to take care of his business.

Are you suggesting that we break at another time?

MR. URICK: Yes, I would request that Mr.

Waranowitz was able to revise his flight plans for

today, but that he would have to take a 3:30 flight

this afternoon. We would request that he'd be allowed

to finish his finish his testimony so that he could get

to the airport on time.

THE COURT: And how do you propose that I

accommodate your juror number two?

MR. URICK: Just move 1t up into the

afternoon because the BC v— University -- Baltimore

City College is open to 4:30. If he goes there before

the lunch break or after lunch break he can still at

either time —v

THE COURT: Do you know that?

MR. URICK: I know he didn't specify a

particular time that he had to be there. He just said

he had to be there around —— he just needed time around

108



E000605

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

lunch.

THE COURT: Perhaps we ought to ask him that

rather than just arbitrarily make a decision. Would

nmte that from 12:30 to two o'clock this Court sits

part of a three judge panel with Judge Quarles and

Judge Cannon to review other cases involving

sentencing. So, I am not available although the rest

of you will be at lunch I will be part of a three judge

panel from 12:30 t0;two o'clock and so we can take a

longer lunch break, but we'd have to accommodate this

Court in that fashion. That's why I suggested —~

MS. GUTIERREZ: Judge, my only concern —— I’d

object to further questioning the jury. Mr. Urick

again. knew this ahead of time, we didn't know. There

was ample opportunity. We’ve already brought it to

this juror's attention. I think that we are rightfully

concerned and not make more of it then there is and to

put the juror at ease as to whatever concerns the juror

may have. We've had a conversation with him, we've

inquired. we've asked and we gave him a specific

alternative.

Now, in light of what's happened in this trial is

not being able to move expectations all the time

because I think that they're unreasonable to try to

presume what will happen. You know, I'd object to any
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further questioning of the juror. We‘ve already given

the juror a way out and, you know, reasonably I think

it is likely that if we come hack at 1:30 or two that

we would finish this witnesa in time for him to get his

plane, but frankly, Judge that was a decision that they

made last Thursday when they chose not to calla witness

who had these constraints knowing that they were

calling a witness who would take forever and they made

that. You know at game point they've got to live with

it and I would object to any further interference in

regard to this juror who is now counted on and as to

what it is he can do.

THE COURT; Mr. Urick, Ms. Murphy and Ms.

Gutierrez, this Court has attempted, I think I've bent

over backwards to accommodate you both with your

personal schedules, with the Court's schedules, with

the witness's schedules and I would ask in the future

where you are aware of some scheduling difficulty and

the Court makes a spacial effort to accommodate

someone, whether that be your witness, a juror or

anyone else that you provide the Court with all the

information you have available, so that when I make a

decision I don't have to continually change it. That

would have been helpful this morning when I was talking

to the juror. I even asked, do you have any other
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questions, but in light of that I'm going to ask that

the juror be -- the jury be brought back in and I will

speak to juror number two whether it differs to him

whether we break at 11:30 to 1:30 or 12:30 to 2:30.

(The jury returned to the courtroom.)

THE COURT: Juror number two, if you would

just step up here for just one moment. Will the rest

of the jurors pleasehhave a seat as you come in. With

the regard to the scheduling issue we just have one

question for you. Does it matter if you break at —— if

we break at 11:30 versus 12:30?

JUROR: Nb.

THE COURT: Okay. Very well, you may have a

seat with everyone else. We are going to continue.

MR. URICK: Can I ask the Deputy to bring the

witness in at this time?

THE COURT: Yes.

MR. URICK: Can you ask Mr. Waranowitz to

step back in?

THE COURT: Thank you. One moment. All

right. You may proceed, MS. Gutierrez.

BY MS. GUTIERREZ:

Q Yes, Mr. Waranowitz. we were talking about

what has been referred to as the burial site, do you

recall that?
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MR. WARANOWITZ:

A Yes.

Q And that's‘where you were taken to the area

right off the road that a concrete Jersey wall

barriers, correct?

A Yes.

Q And, sir, you recall also that you told us

this morning that becau:e of the things that might

effect the strength of the signal and as to how is was

sent or received that winter is generally a better time

to make a call than summer, correct?

A Correct.

Q And that seasonal difference, sir, you

attributed to that in winter trees that have leaves on

them that fall are likely not to have leaves on them,

correct?

A Correct.

Q And so, thareiore the leaves couldn't be

interference, correct?

A Correct.

Q Now, sir, when you went to that place and

again, to make sure, you were on the road side of the

Jersey wall barriers, correct?

A Yes.

Q And you were asked to conduct an origination
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test, were you not?

A Yes.

Q And your axigination test Was essentially

causing a call to be made, correct?

A A test caLL.

Q A test ca¥1, right?

A Yes.

Q But a call, right?

A Yes .

Q Meaning a1qa11 to be that would emanate from

your phone that you Mere using to conduct that test to

have a call go out from your phone to seek whatever

signal it would seek, correct?

A Correct.

Q Now, sir, have you ever driven through

Lincoln Park before?

A Yes, I have.

Q And, sir. you are familiar with the road that

goes through there, are you not?

A I am familiar with the coverage on the road,

yes.

Q No, sir. That wasn't my question.

A I am familiar with the road.

Q I didn't ask you about the coverage zone, I

asked you, were you familiar with the road.
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A Yes.

Q And what’s the name of the road?

A I'd have to look it up.

Q So, sir, whatever familiarity you have with

the road you don't recall its name?

A That is cqrrect.

Q That road, however familiar you are with it,

runs the breath of Lincoln Park throughout Baltimore

City, does it not?

A I think so, yes.

Q And, sir, are you aware of the difficulty any

cell phone user has regardless of phone, regardless of

network of actually speaking on the phone while one is

in Lincoln Park?

A Yes.

Q And are you aware of the difficulty any cell

phone user, regardless of the phone, regardless of what

network is utilized,§has in receiving a phone call if

they at the time arezin Lincoln Park?

A I‘m sorry, could you rephrase that?

Q You are aware. are you not, of the difficulty

any cell phone user no matter what cell phone is used

in actually or what network is utilized in actually

receiving a call while one is in Lincoln Park?

A I don't know about other networks.
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Q You only know about your network?

A YES.

Q And you are familiar with the difficulty that

your network has for its users, are you not?

A Yes.

Q And that's not a surprise to you, is it?

A No, it is not.

Q Because the terrain in Lincoln Park is

difficult, is it not?

A Yea, it is.

Q It’s difficult in fall?

A Yes.

Q It's difficult in summer?

A Yes.

Q In spring?

A Yes.

Q And, in fact, it’s difficult in winter, is it

not?

A Yes, it is.

Q The terrain in Lincoln Park goes to terrain

that is much, much higher than the terrain of the road

who's name you don’t remember, is it not?

A Yes.

Q And there's a major stream or waterway that

runs through Lincoln Park, is there not?
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A Yes.

Q And you're.aware that the banks of the

waterway because tha terrain is uneven is often times

below what we call street level, referring to the level

of the street who's name you don't remember?

A Yes .

Q And none df that information is a surprise to

you, is it?

A No .

Q And notwithstanding that, your network has

been launched now foe maybe up to three years. Lincoln

Park as a coverage area, it's always been difficult,

has it not?

A That is true.

Q All year long?

A Yes.

Q Regardless of what phones people uSe?

A Yes.

Q And that that difficulty has persisted

whether the phone being used is the one making the call

or the phone being used is the one receiving the call,

isn't that correct?

A Yes.

Q And, sir, that existed back in fall when you

conducted your origination test, did it not?
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A Yes.

Q There's no magic change that altered the

level of difficulty ¢n regard to making or receiving

calls in Lincoln Park during that time, was there?

A Between what time frame?

Q Whenever ygu made the test, which day you

can't tell us.

A No, there is no big change, other than the

trees.

Q Other than-the trees. That may have lost

their leaves, correct?

A Yes.

Q And you, of course,-can't tell us whether all

the trees surrounding the burial site lost their leaves

if they had leaves to loose because you never actually

visited the burial site, did you?

A I visited the location that I was taken to.

I don't know the status of the leaves.

Q You weren’t taken outside of the Jersey

walls, were you?

A No.

Q And you weren’t told that the body was buried

inside those Jersey walls, were you? And you didn’t

ask for any further information about the burial site,

did you?
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A

Q

No, I did not.

You didn't inquire as to what day the burial

took place?

A I was told the day the burial took place was

the date of the billing records.

Q

D

IO

3'

O

W

C

Q

Was the date of the phone calls?

Yes.

That’s what you were told?

Yes.

And by Ms. Murphy?

Either Ms. Murphy or Mr. Urick.

You accepted that information, did you not?

Yes.

The phone numbers indicate phone calls that

occur on the 13th, correct?

A I’d have to look at the billing records to

see what the date is on it.

Q Well, the billing records that you were asked

to look at were the billing records a certain Nokia

phone, were they not?

A

Q

A

Q

Yes.

Not a ~— your phone?

Correct.

And not of any other kind of phone other than

the Nokia, correct?
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A Right.

Q And you accepted all of the information that

you received, correct?

A Yes.

Q You didn’t receive any other independent

information that established on the billing records the

burial of a body occurred on that date, did you?

A From an independent, I mean from another

source?

Q From any source, sir?

A NO.

Q And, sir, did you inquire as to what the

waather was?

A No, I did not?

Q And did you make any attempt to duplicate the

weather conditions -—

A No.

Q That are alleged to have occurred on the date

you were told the body was buried?

A No.

Q And were you aware that Ms. Murphy or Mr.

Urick based their information as to the date of the

burial from one source, from a man named, Jay Wiles?

A I don't know where their source was.

Q And did you hear that name?
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A I have heard the name.

Q And you, of course, would have heard that

from Mr. Urick or Ma. Murphy?

A Yes.

Q You don't have any other source of

information connected to this case, do you?

A No.

Q Now, sir, you were told by Ms. Murphy

whatever information you were told and you then

conducted an origination test inside the Jersey wall

area that you were shown to, did you not?

A Yes.

Q And that origination teat was to cause a

phone call to be made?

A Yes.

Q Because you were informed that it is alleged

that whoever had that cell phone, which you didn't

examine, is alleged to have made a call from Lincoln

Park, were you not?

A That's my understanding, yes.

Q And it was based on that information that you

conducted your test?

A Yes.

Q And only from that information?

A Yes.
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Q After you conducted your test you reported to

Ms. Murphy that a cell phone dialing out from that

location, meaning what you were pointed out to be the

burial site, would trigger either one site or another

site, were you not?

A I thought.it was only one site at the burial.

Q And that Hurial site, cell site number that

you've indicated was 689B, correct?

A Correct.

Q And 6893 sits where?

A It sits on the building called Govins Manor.

Q That's an apartment complex, is it not?

A I think it is.

Q And that apartment complex I believe as

you’ve discussed before, is up near the intersection of

Windsor Mill Road and Forest Park Avenue, is it not?

A Let me verify that please.

Q May I note for the record, sir, that you are

looking through a map book, is that correct?

A Yes it is.

Q And that map book covers what geographical

A The greater Baltimore area.

Q Sir, I’m going to show you what's been marked

into evidence as State's Exhibit 17. That is a greater
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Baltimore area map book, is it not?

A

Q

YES .

It in fact, contains this same cover as the

one you are looking at, does it not?

might not

A

Q

A

Q

A

Q

A

Q

A

Q

A

Q

Yes it does.

And it's page are also the same?

I don't know.

You carry that book with you?

Yes, I do.

As part of your job?

Yes.

Were you able to locate places with which you

be familiar?

Yes.

And you use it often, do you not?

Yea.

And you're aware that you're not the only

parson that might carry map book with them, are you

not?

MR. URICK: Obj action.

THE COURT: Sustained.

BY MS. GUTIERREZ:

Is that map book issued to you by AT&T?

MR. URICK: Objection.

THE COURT: Sustained.

122



E000619
.

mu

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

BY MS. GUTIERREZ:

Q The apartment complex -- you are familiar

with the road, Security Boulevard, are you not?

MR. WARANOWITZ:

A Yes.

Q And you are familiar that the road by the

name of Windsor Mill Road does not intersect the

Security Boulevard, are you not?

A Yes.

Q You are aware that Windsor Mill Road runs at

a distance in a parallel fashion to Security Boulevard,

are you not? ‘

A I don't know the extents of Windsor Mill off

hand.

Q Windsor Mill Road is not the name of the road

that you were on off of which your Jersey Wall barriers

are, is it?

A No, I was down in Lincoln Park.

Q Down in Lincoln Park and from what you know

of Windsor Mill Road it’s up above Lincoln Park. is it

not?

A Yes it is.

Q At least on that end of it, correct?

A It is higher, yes.

Q And you are aware that north Forest Park is a
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road that is connected at one end to Security Boulevard

and at another end it continues to go through the

intersection at Windsor Mill Park, are you not?

A I think sd.

Q And so it-runs perpendicular to Security

Boulevard?

A Yes.

Q And perpenfiicular to Windsor Mill Road?

A Yes.

Q And you are aware that north Forest Park

Avenue does not run through Lincoln Park, are you not?

A I’d have to check on that.

You'd have to check you own maps?

Yes.

And could you now?

W

D

3V

D

Forest Park Avenue does not appear to run

through Lincoln Park.

Q And that's according to your knowledge.

correct?

A Yes.

Q A map upon which you rely almost on a daily

basis?

MR. URICK: Objection.

THE COURT: Well, Mr. Urick, you didn't

object to him using the map, so why don't we have the
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map marked as evidence.since it is the map that the

witness is using to:Uastify to and then we'll have in

evidence what it is that the witness is indicating is

his recollection or his information. For the record,

is that the same map that you used during the testing

process that you've outlined for this Court?

MR. WARANDWITZ: I believe it was.

THE COURT: Very well. Thank you very much.

MR. URICK: Do you want a State's number or a

Defense number for the exhibit?

THE COURT: Why don't we make a Court's

number and that way we have it as a Court's exhibit

since I'm requesting that it be placed in evidence.

And if you would, Mr. Clerk, just tab the page that the

witness was referring to so that the jurors -— or you

can open it to that page, either way. You may

continue, Ms. Gutierrez.

BY MS. GUTIERREZ: Thank you, Your Honor.

Q Sir, before:the break we spoke about a

location called Woodlawn High School.

MR. WARANOWITZ:

A Yes.

Q And, sir, you are aware of where that is

located?

A Yes.
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Q And that it is located on Woodlawn Drive?

A I’d have to verify that.

MS. GUTIBEREZ: Can we show the witness our

map so that he (inaudible).

THE COURT: Is there an object to any of

this? I mean —— no.

MS. GUTIERREZ: Objection.

THE COURT: Good point, Ms. Gutierrez. Your

objection is overruled. You may ask -— continue to ask

your questions.

BY MS. GUTIERREZ: Thank you.

Q Can you see that, sir? Can you locate

Woodlawn Drive in the map book?

MR. WARANUWITZ:

w Woodlawn Drive?

Q Yes, sir.

A Woodlawn High School?

Q Yes, sir.

A I've located it.

Q Okay. And Woodlawn High School, in fact, is

on Woodlawn Drive, is it not?

A It appears to be, yes.

Q And it appears to be in your map, correct?

A Yea.

Q The same map upon which you rely, correct?
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A Yes.

Q And that auction of Woodlawn Drive runs

between —- it may ran further, but it at least runs

between Security Boulevard and Dogwood Road, does it

not?

A What road was that?

Q Dogwood, D-O-G-W—O-o-D.

A Right, Dogwood intersects Woodlawn Drive.

Q And on tha-other end Woodlawn Drive

intersects Security Boulevard, does it not?

A Yes.

Q And if one follows Dogwood Road, one

determines that it changes its name below the bridge

that is Forest Park Avenue as it approaches the city

line, does one not?

A Yes.

Q And the name to which Dogwood Road changes

into is a road by the name of Franklintown, is it not?

A Yes.

Q And Franklintown is the road that yen drove

off of which the Jersey barrier concrete walls existed

when Ms. Murphy took you, isn't that correct?

_A I believe so, yes.

Q And from the map, that's not a great deal of

distance, is it?
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MR. URICK: Objection.

THE COURT: Overruled.

MR. WARANQWITZ: It is not far.

BY MS. GUTIERREZ:

No. And Woodlawn High School is not a

location that Ms. Murphy directed you to, was it?

W

IO

W

Q

location?

A

Q

MR. WARANUWITZ:

I was takan to Woodlawn High School.

And did yqu do an origination test there?

Yes.

And that was to make a call from that

Yea.

To determine, what if any. cell site such a

call would trigger, is that correct?

A

Q

Yes .

And the cell site that such a call would

trigger on your phone, the Erickson, on the date that

you did the test waa,what?

A

Q

K3

b

O

It was either 651A or 651C.

651A, would that be the orange?

Yes.

Or not that one, but the pink one, correct?

Correct.

Is that correct?
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A Correct.

Q Either one or the other, right?

A Yes.

Q And, sir, the address on that cell phone

tower, the same ce11,phone tower would be the same

whether it was orange, right?

A Yes.

Q Or pink, right?

A Yes.

Q The cell phone tower's address is —— what you

are referring to now is your copy of this blown up

version of State's Exhibit 34, is it not?

A Yes.

Q And the cell phone, cell site address is 1500

Woodlawn Drive, i: it not?

A Yes.

Q And that same address is whether or not the

call was made by a cell phone in 651A, right?

A Yes.

Q Or whethef or not it was made in 651C, is

that correct?

A Yes.

Q And if it were made in A on your map which

you prepared it includes more than-one designated

neighborhood, does it not?
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A I'm sorryg,cou1d you rephrase that?

Q On your map which you prepared, if it were

originated from 651A, A is the orange?

A Yes.

I

Q A11 right; Ef the cell phone was located in

651, that area woulq include several different

neighborhoods, woulfi it not?

A neighborhoods, yes.

Q Yes. And thoae neighborhoods would include

several different defined subdivisions and listings of

different neighborhoods, would it not?
-

MR. URICK; Objection.

THE COURT: Do you whether that would include

several different neighborhoods in that area or not?

MR. WARANOWITZ: Yes it would.

BY MS. GUTIERREZ:

Q And that would also be true ~-

THE COURT::‘Overruled.

BY MS. GUTIERREZ:

Q If the cell phone, your Erickson cell phone

were used to make a call if it had bean located

anywhere in 651C, that's the pink, right?

MR. WARANOWITZ:

A Right.

Q And that whole area, that pink also includes
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several different neighborhoods, does it not?

A Yes.

Q Those being nesidential, correct?

A Residentiafl and commercial.

Q ’And commercial, but does include residential,

correct?

A Yes.

Q And includes a broader geographical range

then does A, does it not?

A The coverage does go off the map.

Q So, in regard to what you call coverage,

again, you are referring to the coverage that one would

expect in an ideal situation to include an area much

larger than just the location of this cell site,

correct?

A Yes.

Q And the coverage area, although this be the

ideal that you drew fpr us to help you explain, in

reality doesn't look like this, does it?

MR. URICK: Objection.

THE COURT: Overruled.

MR. WARANOWITZ: It doesn't look like that,

no.

BY MS. GUTIERREZ:

Q Now, sir, in regard to the apartment building
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that's located near the intersection of Windsor M111

Road and Forest Park Avenue, you call that apartment

complex?

MR. WARANOWITZ:

A No, we call that Govins Manor.

Q Okay. Yofi recalled that one, correct?

A Yes.

Q The cell site are antennas on top of the

apartment complex, correct?

A Yes.

Q And the apfirtment compléx contains more than

one building, does it not?

A I don’t recall.

Q But the antenna is on top, is it not?

A Yeg.

Q And, sir, do you recall how high, how many

stories the apartment-complex is?

A I don't recall.

Q You didn’timake a notation of that, did you?

A No.

Q And, sir, the apartment complex upon which

your site antennaa are covers almost, in addition to

other areas, almost the entirety of the western edge of

Lincoln Park, does it not?

A Correct.
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Q Now that coverage area wmuld exist whether or

not it actually covers» would it nmt?

A I underst4ndgyour question.

Q Well, you and your company designate what

under ideal circumstances that cell site, wherever it

may be, should cover in three directions, correct?

A We design within consideration of the

terrain. We do not design to an ideal diagram that I

demonstrated here.

Q And so the original design of the network

would have expected that that was the best location for

the site to cover, would it not?

A Yes .

Q And notwithstanding that hopeful expectation,

actual coverage, meaning receipt and sending of calls

throughout Lincoln Park still remains difficult, does

it not?

A Yes it does.

Q And that‘s-because of the terrain, correct?

A Yes.

Q And that's in spite of your expectation that

a tower on an apartment building of some undetermined

height would provide adequate coverage for an area that

you knew to designated as Lincoln Park, correct?

A Well, we do take into consideration the

133



10

11

12

13

14

15

16

l7

16

19

20

21

22

23

24

25

EOODSSO

limitations of a cell site system.

Q Sir, my questiou was not withstanding your

expectation in the design of your network, that you

were selecting the optimum site for your cell tower to

receive and send cellular signals seen, to be seen by

all manner of cellulgr phones that the coverage area

designated was expected to cover what you so

designated. The difficulties in sanding and receiving

phone calls throughout the coverage area that includes

the designated parts of Lincoln Park continue to

problematical, do they not?

MR. URICK: Objection.

THE COURT: Sustained. You do not have to

answar that question and Counsel, if you would like to

restate it and phrase it, not in a compound fashion and

in a different tone the Court might consider it.

MS. GUTIERREZ: I appreciate that offer,

Judge, but I will pass.

THE COURT:. vary well.

BY MS. GUTIERREZ:

Q Mr. Waranowitz, in regard to whatever

validity your test has, all it involved was your

attempt to calls to be made, lets take the Jersey wall

area. A call to be made from a particular location,

correct?
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MR. WARANQWITZ:

A Yes.

Q And then yuur test included notating what

call site tower or Gall site it triggered when you made

that call?

A Yes.

Q And that was on your Erickson phone, correct?

A Yes.

Q Under circumstances of terrain or weather or

leaves that you didn't investigate.

A Yes, with an explanation.

Q Okay. You just showed up at the location you

were shown to, right?

MR. URICK: Objection.

THE COURT: Objection to the last question or

to the previous witness not being able to complete his

answer to the last ~~ the previous question.

MR. URICK:, Not being able to complete his

answer.

THE COURT: A11 right. First, Mr.

Waranowitz, you said yes with an explanation. Can you

complete your explanation?

MR. WARANOWITZ: Yes.

THE COURT: Go right ahead.

MR. WARANOWITZ: We do not take weather into
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consideration in our network design.

BY MS. Guflsmz:

Q So the anéwen to my question is yes, you

didn't do anything to match any conditions to any date,

correct?

MR. mmmmmz:
A No, I did not.

Q And you didn't even attempt to do so, did

A No, with an explanation.

Q And you didn't make ——

MR. URICK: Objection.

THE COURT: Well, Mr. Waranowitz, one moment,

Counsel. What is your explanation?

MR. WARANOWITZ: The 6893 is the strongest

and in most cases the only site that gets in that area

regardless of where you are located. Only 6893 gets

into that burial area strong enough to make a phone

call.

THE COURT: I'm sorry, I didn’t hear the end

of that.

MR. WARANOWITZ: Strong enough to make a

phone call.

THE COURT: Strong enough to make a phone

call. Very well, your next question.
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BY MS. GUTIERREZ:

Q So, if you can’t reach that cell site you're

not able to make a cell phone call, right?

MR. WARANQWITZ:

A That ig cnrrect.

Q And, sir, as you've told us before, different

phone perform differently, correct?

A Yes.

Q And part of what that perform differently in,

ia related to what you have referred to is the ability

of the phone to see the signal, correct?

A Yes.

Q The seeing of the signal refers to the signal

that emanates from the tower, correct?

A Yes.

Q And that varying phones of varying quality

would be able to see or not see the phone, correct?

A Correct.

Q And the difference in phones might mean that

at sometimes a certain phone might see a signal,

correct?

A Yes.

Q At other times that phone might not see the

same signal it was able to see at some other designated

time?
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A Time probihly wouldn’t be a factor.

Q Because tfifia isn't a factor you, of course,

made no effort to cqqduct your test when the alleged

calls that you were conducting this test to make an

opinion actually occurred, did you?

A I’m sorry, could you say that again?

Q You didn’t attempt to construct your test

according to the times that your own phones records

indicated certain calls were made, did you?

A My phone records?

THE COURT: Mr. Waranowitz, if you can’t

answer a question say, I do not understand the

question, I'm sorry. I can’t answer the question and

then Counsel will rephrase the question, okay? At this

point I assume you can’t answer the question?

MR. WARANORITZ: I don't understand the

question.

THE COURT: You don't understand the

question. Very well, your next question.

BY MS. GUTIERRBZ:

Q When you reviewed the phane records of the

certain cellular phone, did you not?

MR. WARANOWITZ:

A Yes.

Q And you understood that those phone records
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bslonged to an AT&T wireless customer, did you not?

A Yes.

Q Can I see the file? I think they're 31.

Yes. Thank you. May I approach the witness?

THE COURT: Yes, you may.

BY MS. GUTIERREZ:

Q I'm going to show you what's already been

marked as State's Exhibit 31. Those are the phone

records that you reviewed, are they not?

MR. WARANQWITZ:

A They appeam to be, yes.

Q And thoae phone records are produced for the

company you work for, right?

A Yes.

Q And they indicate there the phone records for

a certain cell phone number, do they not?

A Yes.

Q And they ihdicate that that phone is billed

to an account number with the name Balial Alned, does

it not?

A This does show that.

Q Okay. And the phone number to which these

records réfer is listed as area code, 443-253—9023,

does it not?

A Yes it does.
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attacfiqd'to those pages, sir, are three

pages on which are Nisbed: dates, times, duration of

call, are there not?

A Yes.

Q And

those records

A Yes.

Q And

the way to do

you not?

A Yes.

Q And

you expect based on your experience for

to be accurate, do you not?

you’re aware of these records as part of

your so called, origination test, were

were you asked to conform your test in

any way to the times in which calls were alleged to

have been made?

A Time.

Q Do you not understand that question, air?

A Pleas: rephrase it.

Q were you asked by anyone to conform your

test, i.e., the structure, your test in a way that

conformed to the information concerning actual calls

that were made?

A No,

Q And

A No.

Q And

I was not.

you didn't do so, did you?

you were not asked to structure your test
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to conform to the omder in which calls were made, were

you?

A No.

Q And you dfidn't do so, did you?

A No.

h

Q Now, in regard to what you can tell us is

from your Erickson phone, whatever model thét may be,-

when you attempted to originate a call, whatever day

you did so in the fall of 1998 it triggered that cell

gite up by the intersection of Windsor Mill Road and

north Forest Park, dfid it not?

A I'm sorry, could you use shorter questions?

Q Sir. in the middle of that Jersey wall

section where you were directed to by Ms. Murphy, you

were asked to conduct the test that you keep calling

origination test, correct?

A Yes.

Q And that oiigination test meant that you

caused a phone call to be made from you Erickson phone,

correct?

A Yes.

Q Not a Nokia phone, correct?

A Yes.

of any model, correct?
3’10

Yes .
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Q And when you caused that phone to make a

phone call based on'fihatever you did then, whatever day

that may have been i: triggered the cell site that's

located on the apartment building, of indeterminate

height that is locabed where the intersection of

Windsor Mill Road and north Forest Park Avenue,

correct?

A Yes.

Q Your origination test can't tell us where the

cell phone, whatever~model or make 1t may have been

was, physically when it made a call on January 13th,

'99, can it?

A No, it can not.

Q And it can.on1y tell us that if it was where

you were standing, on whatever day it was you were

standing inside those Jersey wall embankments, that you

would expect it to trigger that same cell site on top

of the apartment building, correct?

A Yes.

Q But you can't tell us if it did, can you?

A It did.

Q Well, sir, let us backtrack here. A11 you

can tell us is what your cell phone did, correct?

A Correct.

Q 0n whatever day you did something with your
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cell phone, correct?

A Yea.

Q You can'tlhell us what another cell phone did

on any date, can yam?

A I can tell some information.

Q You can tell us what you would expect a cell

phone to do if it wag in a certain place, correct?

A Yes .

Q But you can't tell us it did that, correct?

A No.

Q Whether some other cell phone that was a

Motorola was involved, correct?

A I’m sorry,-say that question again.

Q Whether orlnot the cell phone involved was a

Motorola, correct?

A I don't understand what you're referring to.

Q Well, sir, you used an Erickson, right?

A Yes .

Q And based on what your cell phone did or does

you'd expect all other similar Ericksons to act the

same way, right?

A Yes.

Q If they were in the same place, correct?

A Correct.

Q But notwithstanding, notwithstanding your
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high expectations for the performance of phones, you've

come across bad phone, have you not?

A Yes.

Q Phones that do not perform according to your

expectations about them, correct?

A Yes .

Q Because phpnes don't always perform according

to specification?

A Yes.

Q Your model number for your Erickson phone is

what, sir?

A I don’t repall the number. Oh, the model

number is ED398.

Q And, sir, wpuld it be fair to assume if there

are more phones at that same manufacture by Erickson?

A Yes.

Q And, sir, all you can tell us in regard to

other similar model number Erickson phone, is that you

would expect it to perform like yours, correct?

A Yes.

Q But it may not, correct?

A Yes.

Q Because it could be a bad quality Erickson of

that number, right?

A Yes.
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Q And, sir, where ever another phone was that

made a call that you;are trying to duplicate the input,

if it made a call in.a specific location within a

designated A, B or 0 sector, if it were in C it would

trigger the same site whether it was at the northern

most portion of C, detract?

A Yes .

Q Or the southern most portion?

A Yes .

Q Correct? Or the middle?

A Ye:.

Q 0r the western most edge?

A Yes.

Q Whatever one of the numerous neighborhoods,

it might exist, it would still signal the same cell

site, correct?

A Yes.

Q So, all that you can tell us about is what

your phone, whatever—model it was. did when you made a

call at a location you were directed to, right?

A Yes.

Q You can not tell us where the cell phone that

made any call on that exhibit, I believe is still in

your hands, was at any point any call was made, can

you?
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A No.

Q Did you hqsitate (inaudible)?

A Yes, I did.

Q But your answer is no, ian't it?

A My answer in no, I can not tell where a cell

site -- a cell phone is when it originates a call based

on the billing recofids.

Q And your test can't tell us where the cell

phone was physically when the call from the line was

made?

A No, it can not.

Q And it can only tell us that where ever it

was, when it made this call that it triggered the

signal that you’ve located as cell site L651C, correct?

A Correct.

Q And 651C would be the purple blob on the

right hand side --

A No.

Q

‘

Of 651?

A No.

Q It would be the pink?

A Correct.

Q Okay. B is the purple, right?

A Yes.

Q So that that cell phone, that was utilized in
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deacribing call one could have been anywhere, correct?

A Yes.

Q And it still would have signaled the same

cell site?

A Yes.

Q And your test can't help us with picking a

spot where it might have been, correct?

A My test can show that if you were in a

certain location, with a certain phone, that you would

originate on a certain cell site.

Q And the certain location that you did this

originating test was selected by Ms. Murphy, correct?

A Yes.

Q You didn’t select any location to make a

certain call, correct?

A Correct.

Q And your certain phone call made a designated

location can't tell us where this phone was when the

call was made, can it?

A No, it can not.

Q It can only tell us that where ever it was it

triggered this cell site tower signal, correct?

A Correct.

Q And that would hold true for every single one

of these entries, would 1t not?
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A Correct.

Q And, sir, it would be very easy, the cell

phone I showed you that you opened up and identified as

a Nokia, sir?

A Yes.

Q That cell phone, other then what you did on

the stand, you never really examined?

A No, I have not examined that particular

phone.

Q And you didn't conduct any test on that one,

correct?

A No, I did not.

Q And the fact that may have examined other

Nokia phones at other times, which you may or may not

remember, only tells you what you might expect a

similar model of the Nokia to act like?

A Yes.

Q And to act like means, how it performs,

correct?

A Yes.

Q And that includes how it sees signals,

correct?

A Yes.

Q Because different phones, though they may be

of the same model, of the same manufacturer may perform
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outside of what one it expects it to perform, correct?

A Yes.

Q And some fihones, although it may come from

the same manufacturar‘s batch and model number, some

phones might see a signal and other phones might not,

correct?

A Correct.

Q And if a Rhone doesn't see a signal then it

doesn't trigger, connect?

A Correct.

Q And whether a phone is a good performance

phone or a bad performance phone doesn’t add to your

ability to tell where it was when it sent out a signal,

does it?

A No.

Q And your test can’t help us with that, can

it? Can it?

A I disagree.

Q sir, your test —~ lets deal with 651,

correct? And lets us assume for the purpose of this

question, that the cell tower is located in the middle

of the bottom circle of the five, akay? Can you assume

that?

A Yes.

Q A11 right. If a cell phone is physically
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located in it's entinety, :omewhere inside the

geographical area outlined and what appears in the hot

pink. That's L5 -- 651C, right?

A Yea.

Q You would expect that cell phone to trigger

that signal inside the five, correct?

A Correct.

Q And for your records to be able to tell us

that, correct?

A Yes.

Q But your records, based on receipt of the

signal can’t tell us exactly where the cell phone was

when 1t made that, can it?

A No, it can not.

Q And it can't tell us, for instance, if it's a

good performance phone, correct?

A No.

MR. URICK: Objection.

BY MS. Gamma
Q Or a bad performance phone, correct?

MR. WARANOWITZ:

A No.

Q And from your expertise, what the records can

tell us is that you would expect the phone that made

the call, that triggered the signal inside the five to
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be located somewhere with 1t appears pink, right?

A Yes.

Q But no wafizcan it tell us exactly where it

was, can it?

A No.

Q Or give us‘an address to name the place where

the cell phone was, correct?

MR. URICK: Objection.

THE COURT: This question has been asked and

answered and Mr. Waranowitz I'll let you answer it one

more time and your answer to that question is, it can’t

give you an address 5f where the phone was, can it?

MR. WARANOWITZ: No, it can not give you an

address of where the phone was.

THE COURT: Very well. Your next question.

BY MS. GUTIERREZ:

Q On any day, right?

MR. wmopumz:

A On any daf.

Q Now, sir, when you made the origination test

you said you caused a phone call to be made, correct?

A Yes.

Q You didn't have to dial the phone numbers

into the phone correct?

A I dialed a code.
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Q You dialed a code which is not the phone

number, correct?

A It could $3 considered a phone number:

Q Okay. Bufi it wasn't the phone number that

you were dialing, right?

A It does tfia same thing a phone number does.

Q It does tfié same thing meaning it triggers

the signal at the céll site, correct?

A Yes.

Q But you w§ren‘t asked when you did your

origination test to~éctually dial the same numbers that

you knew to have been dialed back on January 13th,

1999?

MR. URICK: Objection.

BY MS. GUTIERREZ:

Q Were you?

THE COURT: Overruled.

MR. WARANOWITZ: No, with an explanation.

BY MS. GUTIERREZ:

Q Well, my question only asked for a yes or

not.

MR. URICK: Objection.

THE COURT: Overruled or sustained. I'm

going to allow the witness to explain his answer and if

you would explain your answer. You do not have to
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answer a yes or no and you don't have to say with an

explanation, ju:t agave: the question would be fine.

NR. WARANéWITZ: Yes, ma'am.

THE COURT: You may now provide your answer.

MR. WARANQKITZ: The phone number that you

are dialling on a cell phone does not effect what cell

site you originate on. whether it's long distance,

local or your voiceimail. It does not effect how you

access that cell sine.

BY ms. GmmRRB-z:

Q Well, sirj,so the answer to my question is

no. you weren’t asked to dial thesa numbers?

IVER. WWWITZ:

No, I was;not asked to dial those numbers.

And you didn't, did you?

y

D

P

No.

Q You didn't dial call number one to that

number, did you?

A No, it was not necessary.

Q And you didn’t dial -- I didn't ask you that,

sir.

THE COURT: Ms. Gutierrez.

BY MS. GUTIERREZ:

Q Did you dial --

THE COURT: Ms. Gutierrez, one moment. Your
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answer, sir. was, I was not asked to do that, is that

what you said?

MR. WARANdHITZ: That is correct. I was not

asked to do that and~it is not necessary to do that.

BY MS . Gij-IERREZ:

Q It's not necessary to conduct your

origination test, correct?

THE COURT; Do you understand the question?

MR. WARAHQWITZ: Could you ask that again

please?
l

BY MS. GUTIERREZ:

Q You answered it wasn't necessary to dial the

number I asked you if you dialed correct, right?

MR. WARANGWITZ:

p Right.

Q And your answer was you didn’t dial it,

A No.

Q Well, did§you dial it or didn't you?

A No, I did.not dial it.

Q A11 right. And then you said you needed to

explain why not, correct?

A Yes.

Q And you said it wasn’t necessary, right?

A It was not necessary to dial those specific
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phone numbers.

Q So, your anawer to my question is, yes. You

then said, it wasn't ngcessary, right?

MR. URICK: Objection.

THE COURTs The objection is sustained. Mr.

Waranowitz, we're sitting here, why don't you tell us

why it wasn't necessary.

MR. WARANQWITZ: I just did.

THE COURT: No, tell us why it wasn't

necessary for you not to dial the numbers. Ms.

Gutierrez is askingiyou that question, if you could

just answer it.

MR. WARANDWITZ: It is not necessary to dial

those phone numbers-because they do not effect what

cell site you originate on.

THE COURT: All right. vary well. Next

question.

BY MS. GUTIERREZ:

Q So, the only impact would have been to your

origination test, right?

MR. WARANOWITZ:

A Impact?

Q Of dialing or not dialing the numbers would

have been to your originétion test, correct?

A I'm sorry, I don't underatand.
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Q Mr. Waranowinz, lets go hack to the

triangular ——

MR. URICKé‘ Objection.

BY MS. GUEIERREZ:

Q Up here on cell site 651, correct?

THE COURT: The objection is overruled. The

witness has indicated he does not understand Counsel's

question, so Counselimay clarify the question and Mr.

Waranowitz, if you wduld follow her direction and

again, if you don't finderstand her question, just say,

I do not understand the question.

MR. WARANOWITZ: Yes, Your Honor.

THE COURT: All right. vary well.

BY MS. GUTIERREZ:

Q The teat that you performed, you performed it

you told us in may different locations, correct?

MR. WRRANOHITZ:
I

A Yes.

Q And the test that you performed was the same

at every location, was it not?

A Yes.

Q And it was always performed under your phone,

Correct?

A Yes.

Q Your Erickson phone, correct?
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Q

Yes.

Not a Nokfia, correct?

Correct. 2

V

Not a Nokia of this certain model, correct?

Correct.

And the purpose when you performed that test

was to determine when you performed the test on the day

that you did so. what if any cell site it would signal,

correct?

A

Q

correct?

A

Q

number.

Yes.

It was the only purpose of your test,

Yes.

Now, you never dialed the number, 869-9498 -—

MR. URICK: Objection.

BY MS. GUTIERREZ:

Did you?

THE COURT: Overruled.

MR. WARANQWITZ: No, I did not dial that

BY MS. GUTIERREZ:

And you weren't asked to do so, were you?

MR. WARANOWITZ:

No, I wag not asked to do so.

By anyone?
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A

Q

By anyone.

But when you didn't dial 340—7374, did you?

No.
E

And if yufi'would look at yeur sheet, you

didn't dial the phone number listed in four, did you?

b

D

W

JO

W

JO

P

10

v

D

3’

O

3

O

MR. URICK: Objection

MR. Wowrrz: No.

THE COURT: Overruled.

BY MS. MIERREZ:

Or in five?

m. WARANOWITZ:

Nb.

Or in six?

No.

0r in seven?

No.

Or in eight?

No.

Or in nine?

No.

0r in twelve?

No.

Thirteen?

No.

Seventeen.
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numbers,

A

Q

A

Q

No.

Eighteen?~‘

No.

'

Twenty-two?

No.

Twenty-three, twenty-four,

No.

Twenty-six?

No.

Thirty?

No.

E000655

twenty-five?

Thirty—one through thirty-four?

No.

You were never asked to dial any of those

correct?

Correct.

And you did not do so. correct?

Correct.

And you didn't dial any of your calls at any

of the locations you were taken by Ms. Murphy at any of

the specific times listed in call time, were you?

A

Q

NO.

No. After you completed all of the tests at

the locations that don't appear on the chart, after you

completed them you had reported all of your findings to
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Ms. Murphy because she was there in the car with you,

right?

A I reported them as I saw them, yes.

Q Okay. So, as you went along, you gave her

the heads up. right?

A Yes.

Q And at no fiime during that day, at any time

did you tell Ms. Murphy, I did this test, Ms. Murphy,

and I can tell yo --

THE COURTi Ma. Gutierrez, at this point

we're going to intefirupt because I note that it is now

12:30. I'm going to take a lunch and recess at this

time and you will come back after lunch and continue

with this questioning. Ladies and gentlemen, we have a

number of things that are going to be taken place at

lunch time. This Court will be tied up at lunch time

as well.

So, we're going'to recess from this time until

2:15 at which time we will return with the continued

questioning of this witness. Ladies and gentlemen, as

you go out please leave your note pads face down.

Please do not discuss the testimony of this witness or

anyone else, amongst yourselves or with anyone. Your

note pads will be locked away by the Clerk and returned

to your chairs after the lunch and recess. Please go
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with Deputy Church amd-he will take you back to the

jury room. I’m sor#y. Yes, you may go over to the

jury assembly room émy-time now -- between now and

1:30, they are read? for you. Any time between now and

1:30 you may go to jury assembly and be paid. They’re

expecting you to coma over any time between now and

1.30. It's up to you. You can go first or not, it’s

up to you.

MS. GUTIERREZ: The courtroom will be locked

again?

THE COURT: The courtroom will be locked

during the recess.

MS. GUTIERREZ: Thank you.

THE COURT: If Counsel will wait one moment

until all of out jurors leave.

(The jury was excused from the courtroom.)

THE COURT: Mr. Waranowitz, I understand you

have made changes og‘adjustments to your travel

schedule?

MR. WARANOWITZ: Yes.

THE COURT: To depart at 3:30. I need to

advise you I have no idea what time you‘re going to

finish. I do not want you to be mislead in anyway that

I know or am aware of what time you will be done.

Counsel has the right to ask you questions and I can't

161



10

ll

12

13

l4

15

16

17

18

19

20

21

22

23

24

25

E000658

anticipate or expect what that will entail.

unfortunately, from 12:30 to two o'clock at least, this

Court is tied up in a sentencing hearing involving

three other judges. I am already late, I am going

directly there. Welwill resume promptly at 2:15 at

which time we will gpntinue with the questions of Ms.

Gutierrez. Also 18% me advise you during the break,

you may not discuasgyour testimony with either the

State's attorneys o¥.the Defense. They should have no

conversations with you regarding your testimony and you

should have no conversations with anyone else. You are

a sequestered witness. do you understand?

MR. WARANQWITZ: Yes, Your Honor.

THE COURT: Very well. This Court then

stands in recess until 2:15.

MR. URICK: Your Honor, before we go off the

record we would'just like to note for the record that

Ms. Gutierrez pounded very heavily on Ms. Murphy’s

chair at their last;questioning in her questioning and

there was no reason for that display towards Ms.

Murphy.

THE COURT: Me. Gutierrez, I’m going to ask

that you not pound on any chairs whether it be your

chair or anyone else's chair. I would also ask that

you will have an absolute right to conduct cross
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examination, but I'd ask that you adjust your tone with

this witness. Thisgwitness is a witness subpoenaed by

the State. He is nét here of his own accord, he is

already as you know€ being inconvenienced as to his

work or personal schedule.

That has nothing to do with you, but I'd ask that

common courtesy be afiforded the witness and I'd ask

that of all witnesses that come into this Court.

However, you have absolute right to cross examine the

witness and I'd ask that you continue to do that, but I

would just ask that you be mindful of those things and

I would ask that all of us be mindful of common

courtesy. Not onlyswinh the witnesses, with the jurors

and with each other, and with that this Court will

stand in recess until 2:15.

BAILIFF: All rise.

(Lunch recess.)

(Jury not present upon reconvening.)

THE COURT: We have called for the Defendant

to be brought up, he should be here shortly. Ms.

Gutierrez, your client should be here shortly. Once he

is settled in we will have the jury brought back.

MS. GUTIERREZ: Judge, can we approach the

bench?

THE COURT: Certainly, please come up. Is
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this something we need to discuss with your client?

(Counsel approached the bench and the

following ensued:)

MS. GUTIEHREZ: No, I don't think so.

THE COURT; Is it a scheduling matter?

MS. emmmz: Sort of.

THE COURT: You're sure you don't need your

client here?

MS. GUTIERREZ: I don't need my client here.

Judge, the rest of my cross is not going to be that

long on this witness. Over the break I went and I ate

lunch, I don't know if the Court' a aware, I'm a

diabetic?

THE COURT: Are you okay?

ms. GUTIBHREZ: Well, I'm not sure. I don't:

-- I had lunch, things seemed to be fine. I was going

to say something to the Court anyway because yesterday

eating so late is scmething that throws me off --

THE COURT: Okay.

MS. GUTIERREZ: And I should have stopped and

I didn't, I felt fine, but often times I just have bad

reactions a day or so later. I was fine, I left, we

walked back and by the time I got in the building I was

overwhelmed and had to vomit. I didn’t feel like

walking up to my office where my blood sugar tester is,
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so I would like to do is to finish cross of this

witness which I donfiu think will take long, let them do

whatever redirect and then ask the Court to take a

short break. I would like to walk up to my office --

THE COURTi‘ That's fine.
\

MS. GUTIERkEZ: And test my blood sugar and

see if there's anytfiing I can do. my medication is up

there and see if I can clear it up.

THE COURTi That will be fine. I have no --

you have no problem with that, do you?

MR. URICK: No.

THE COURTz; And I would tell you that if you

want depending on wfiat is going on we can stop.

MS. GUTIERREZ: Yes, I know, but I'm not —— I

just don't know and it's early enough that if I walk up

it may pass and 1'11 be fine.

THE COURT: Fine.

MR. URICK: Shouldn't we have the Defendant

pregent?

THE COURT: I really would like the Defendant

here.

ms. GUTIERREZ: Okay. A11 right.

THE COURT: When it is scheduled --

MS. GUTIERREZ: We can do it afterwards or

something.
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THE COURT: To the witnesses or something.

MR. URICK: 'what are your plans for Friday

with the juror who Wants to go on the weekend trip?

THE COURT: Well. today is?

MR. URICK; Wednesday.

Ms. GUTIERREZ: Wednesday.

MR. URICK£' Tomorrow is Thursday.

THE COURT: Tomorrow is Thursday, we're not

going to finish by t¢morrow. So, why don't you guys

think about --

MS. GUTIERRBZ: I need to talk to my client -

THE COURT: Yeah, talk to him.

MS. GUTIERREZ: but I don't think he'll have

any objection to that.

THE COURT: And the choice would be, we

continue through Friday or we stop and we continue on

Monday.

MS. GUTIEmz: Right.

THE COURT: Just --

MR. URICK: We have —-

THE COURT: You guys think about what you

want to do. Actually, he’s here. So, why don't we

just bring him up.

MS. GUTIERREZ: Mr. Syed, come up for a

minute.
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THE COURT: Mr. Syed, we were discussing

scheduling for Fridgy., We have a juror that has

indicated that thayghad a vacation planned and they

would be departing a 6:00 a.m. on Friday. We --

MS. GUTIERREZ: It's juror number twelve, is

it?

THE COURT: I thought it was six.

MR. URICK: I think six.

MS. GUTIEHREZ: Okay.

THE COURT; And that juror doesn't —- has

planned to leave at 6:00 a.m. on Friday and we weren't

sure whether we were going to have to sit on Friday

depending upon how the case progressed. What Counsel

and I are now about to discuss, we were waiting for

you, is what the State and the Defense's pleasure is.

The choices are as follows: we can continue on

Friday which would mean that juror number six would be

struck from the panel by agreement, alternate number

would take that seat because we can't take testimony

with a missing juror and juror number six would be

excused or we can sgop the testimony altogether on

Friday and resume with the testimony on Monday when all

the jurors that are currently in the panel will be

present.

So, those are the choices. You can talk to your
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attorney and indicate your feeling one way or another.

Have you already diacussed this and are prepared to

tell me what your choice is?

MR. URICKk I think we have a slight

preference not to sit Friday.

MS. MURPHE: Our witnesses need to go to

work.

MR. URICK:- And also being in Felony

narcotics, I've got so much other work, another day out

of Court would give me a chance to get caught up.

THE COURT: Well, maybe we can do something

by agreement. It would be nice if we could do it by

agreement then thah.way -—

MR. URICK: We're not going to disagree one

way or the other. We would prefer Friday.

THE COURT: Okay. Whichever —-

MS. GUTIERREZ: Judge, we would like to delay

the decision making until the jury comes out and we an

picture --

THE COURT: Who?

MS. GUTIERREZ: Right, who's who and --

THE COURT: Okay.

MS. GUTIERREZ: And then so if we could come

up at the end of this witness we could then give you

our answer '-
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THE COURT: Very well.

MS. GUTIERREZ: In regard to that.

THE COURT: That will be fine. We'll start

as soon as we can have the jury brought back. Thank

you.

(Counsel gpngefendant returned to the trial

tables and the follgwing ensuedz)

MR. URICK: Should we ask the witness to step

back in at this time?

THE COURT: Yes, please. And I'll have --

Deputy Church, if you could have the witness, Mr.

Waranowitz come back in the courtroom.

(A bell sounded.)

THE COURT: That’s probably the jury telling

us that they're ready.

(The jury returned to the courtroom.)

THE COURT: Please be seated everyone. Ms.

Gutierrez, you may continue.

MS. GUTIERREZ: Yes. Your Honor.

THE COURT: And if I may just, for the

record, just indicate your name, sir.

MR. WARANONITZ: My name is Abraham John

Waranowitz.

THE COURT: I’m reminding you you‘re still

under oath from this morning. You may continue.
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BY MS. GUTIERREZ:

Q Mr. Warandngritz, just to clarify, you

indicated that you reperted your findings based on what

you called your origination test as they occurred to

Ms. Murphy?

MR. WfiRANflWITZ:

A Yes-

Q Is that correct? And your findings could be

categoriaed essentially as a statement that a certain

address would trigger a certain site, is that not

correct?

A No.

Q Well, sir, did you report your findings to

Ms. Mhrphy in regard to all of the addresses that she

pointed out and she took you to as to whether or not

they trigger a site or sites?

A Yes.

Q So, you reported that information, correct?

A Yes.

Q And that information would fairly be

characterized if it were written as if a cell phone at

Rolling Road at I70 triggers cell site L651C or L698A,

is that correct?

A Yes.

Q Okay. And in fact. on many of the addresses,

170



10

ll

12

13

l4

15

16

17

18

19

20

21

22

23

24

25

E000667

1208 Macado again, ymu listed two separate cell sites,

did you not?

A Yes.

Q And as for the Security Mall site, sir?

A Yes.

Q You also listed two separate cell sites?

A I believe I did, yes.

Q And, sir, you were in what specific location

at Security Mall?

A We drove around the mall.

Q Around the mall?

A Yea.

Q Not inside the mall?

A Correct.

Q So the phone call that you caused to be

originated was made from outside the mall?

A Yes.

Q And, sir, after you reported these findings

to Ms. Murphy you didn't then generate on top of that a

written report, did you?

A No.

Q No, and you've generated no written report,

did you?

A No, I did not.

Q And there's no information generated by your
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company, such as would be generated when a real sell

phone user using anygtype of phone would make such a

call and the comput§r would record it and then at

billing print out the length of the call that your ~-

the time the call was made and the cell site that it

triggered?

A The test calls are not billable.

Q Okay. So, the answer to my question then,

sir, is no.

A No.

Q And in regard to the Briar Cliff Road

address, again you indicated to Ms. Murphy that that

also triggered two sites, is that correct?

A I'd like to see the report on that.

Q Well, sir, you didn't write a report, did

you?

A Nb, I did not.

Q And did you take notes?

A No, Ms. Murphy took notes for me.

Q Ms. Murphy took notes. You took no notes of

your own origination test, correct?

A Correct.

Q And did you check her notes for accuracy?

A I reviewed her notes and it was consistent.

Q And were they ~—
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THE COURT: One moment, I'm sorry.

MR. WARARQNIEZ: I reviewed her notes, I’m

sorry, Your Honor.

THE COURT; You said, I reviewed her notes

and --

MR. WARAMQWITZ: I reviewed her notes and

they were consistent with what I say that date.

BY MS. GUTIERREZ:

Q Did you review her notes as she took them?

MR. WARANOWITZ:

A No, I didznot.

Q You reviewed them after you were all done,

correct?

A Yes.

Q I gather to say you went to visit a number of

addresses, did you not?

A Yes.

Q Thirteen in fact, isn't that correct?

A Yeg.

Q And that took you a little while. didn't it?

A Yes.

Q And you reviewed her notes after you finished

visiting and performing your origination test at those

locations, correct?

A Yes.

173



10

ll

12

13

l4

15

16

17

18

19

20

21

22

23

24

25

Q And at that time you recalled that her notes

appeared to be accuiéte. correct?

A Yes.

Q wa, sir, you don't know the cell site names

and numbers off the;top of your head ordinarily, do

you?

A No, I do mot have them memorized.

Q And you don't know their addresses. do you?

A No, I do not work with addresses on a daily

basis.

Q So, the answer to my question is no?

A No.

Q And, sir, yesterday when you were asked you

were given a list of addresses and identities of all

cell sites in the network, were you not?

A Yes.

Q Wham you were asked questions about the

location you merely looked them up. did you not?

A Yes.

Q They didn't refresh your lost memory off

where those cell sites were, was it?

A No, I know where the cell sites are from

experience.

Q From experience of having tested them before,

correct?
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A Yes.

Q But you n¢+er tested any of these addresses

before, did you?

A No.

Q You weren't asked ever before by Ms. Murphy

or anyone to go to that specific list of thirteen

locations, were you?

A I'm sorry. Ask that question again.

Q You were never asked before by Ms. Murphy or

by anyone to go to that list of thirteen locations,

were you?

A No.

Q Nor to penfiorm tests?

A No.

Q And that none of the thirteen locations did

you, yourself take notes?

A No, I did not.

You relieé on her to take notes, right?

A Yes.

Q And then later after you were all done all

thirteen locations you checked her notes for accuracy,

correct?

A Yes.

Q A11 right. Now, Crosby on your list you

listed as also triggering two separate cell sites, did
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you not?

A I believegéo,

Q And Crosby, is that a name of a building or a

street perhaps?

A Crosby I believe is a street that crosses

695.

Q And I70 quk and Ride you listed as

triggering two sepaxate cell sites depending upon where

you were at that location, correct?

A Yes.

Q And Route 40 at Cooks Lane up to Forest Park

triggered, in fact, depending again on where you were

on one of those roads, three separate cell sites, did

it not?

A I'd have to review the nates.

Q Okay. You don't recall that off hand?

A I don't recall off hand exactly.

Q Okay. And, sir, it would be fair to say that

a location triggering three cell sites, not two cell

sites was unusual even from your list of thirteen

propertiea,lwasn't it?

A It is not unusual.

Q No, but now, sir, in regard to Gelston Park,

again, you indicated to Ms. Murphy that that location

would trigger three separate cell sites, did you not?
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A I recall two cell sites.

Q Two cell sites. And, sir, as to the only

other location was Wbodlawn High School, correct?

A I don’t remember if there are more at this

point.

Q Well, sir, do you recall that Ms. Murphy

listed thirteen locations that you reported to her

orally on?

A Yes.

Q And are yfiu aware that of the list I just

read you, that Woodlawn would be the thirteenth

location?

A Woodlawn High School?

Q Yes, sir.

A Yes.

Q And, sir, that's the Woodlawn High School

that we discussed and you looked up on your map book,

correct?

A Yes.

Q And that was a place that Ms. Murphy took

you, correct?

A Yes.

Q On that day. that you don’t recall when it

waa?

A Yes.
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Q Now, sir, this morning and we discussed again

that, of course, on;the test that you did, you knew

where you were whenéyou were doing the test, right?

A Yes.

Q And you knew where the dell phone was

physically located that you caused to originate a phone

call. correct?

A Yes, the test phone call.

Q That what you did was punch in a code as you

said, correct?

A Yes.

Q Not a phone number, correct?

A Not a standard phone number.

Q And in any event, not a phone number on

State‘s Exhibit 34. Correct?

A Yes.

Q And you knew the location of the cell phone

that would processing Ehe signal, whatever code you

entered into it, were it was, right?

A Yea.

Q It was in your hand, right?

A Yes.‘

Q And your hand was next to the physical

presence of Ms. Murphy, was it not?

A Yes.
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On each occasion that you visited these

thirteen locations, correct?

hand, did

:uuo'p

Q

Yes.

But you know that because you were there,

Yes.

You knew who had that cell phone in their

you not?

Which cel}.phone?

Cell phong you were using, sir.

Yes.
'

Okay. There isn’t any other cell phone that

we don’t know about, is there?

A

there?

Q

No.

MR. URICK: Objection.

BY MS. GUTIERREZ:

There isn‘t a hidden cell phone here, is

THE COURT: Sustained.

BY MS. GUTIERREZ:

You didn't conduct the test on any other cell

phone then your own Erickson that you used at the time,

correct?

MR. WARANOWITZ:

Yea.
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Q And, sir, at the time you conducted this test

you were an engineer‘for AT&T, were you not?

A Yes.

Q You were using an Erickson phone, correct?

A Yes.

Q Although you told us that AT&T had issued its

engineers Nokias, correct?

A Yes.

Q You chose the Erickson phone for the test

that you were going to administer at Ms. Murphy's

directions, did you not?

Yes.

She didn't chose it for you, did she?

W

D

w

No she did not.

Q And you never substituted another phone for

any of these tests, did you?

A No.

Q No. sir, you were asked by Mr. Murphy this

morning that based on your experience with Nokias in

your business, whether or not a kaia would perform

competently, comparably to the Erickson, correct?

A Yes.

Q And you answered that you thought so, that

was your opinion, right?

A Yes.
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Q And by comparably you meant that they'd

perform exactly the same?

A They perform almost exactly the same.

Q And, sir, is that your opinion as to every

Erickson and every Nokia?

A Generally.

Q Generally, ideally, right?

A Yes.

Q What you'd expect them to perform, correct?

A Yes.

Q But it's fair to say based on your earlier

statements that phones perform in a different fashion,

do they not?

A Yes.

Q And it would be fair to say that among Nokias

on any model number, some are very good performers, are

they not?

A I am familiar with the Nokia 6160.

Q Only as to the 6160. Out of the thousands of

Nokia 6160 some are good performers, are they not?

A Yes.

Q Some exceed expectations, do they not?

A Yes.

Q And some are mediocre performers, are they

not?
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6160 fell

A

Q

know what

A

Q

performed

A

Q

performed

A

Q

in the differences of phones are that some phones are

able to see some signals and other phones can not,

isn't that correct?

A

different

Q

you would

weakness.

A

E000678—
Yes.

And some are poor performers, are they not?

Yes.

You couldn’t tell which category any Nokia

into by looking at it, could you?

No.

You'd have to test that individual phone to

type of performer it was, would you not?

Yes.

To find out whether it met expectations and

as it was expected to do, correct?

Yes.

Or whether it fell below that line and

poorly.

Yes.

Isn't that correct? And part of performance

Some phones would be able to see signals at

levels then other phones.

And the level at which a phone sees a signal

characterize in terms of strength or

would you not?

Yes.
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Q And the readings one gets from phones that

are translated to the computer records are related to

the phones seeing assignal or not, are they not?

A I'm sorry, could you ask that again?

Q A phone either sees a signal or it does not,

correct?

A Yes.

Q And the sgeing part of the signal is the

ability to recognize and communicate with the signal,

correct?

A Yes.

Q So. two phones that are side by side in

equate distance.firom a signal being sent from the cell

phone tower, one could read it and one could not,

correct?

A Yes.

Q And one of them could read one signal that's

actually closer to both phones, correct?

A Yes.

Q And one phone couldn't read that signal

that's closest, correct?

A Yes.

Q In fact, for some reason one phone could see

a signal that's further away but not see a signal

that’s closer, could it not?
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A No.

Q Well, sir, the ability to see a signal is

part of what you would call its performance, correct?

A Yes.

Q Now, sir, in regard to the same thing that

we're talking about, your test you can only tell us

that that phone waaéin your hand because you did it,

right?

A Yes.

Q And you ware there, right?

A Yes .

Q And Ms. Murphy was there and saw you did it,

A Yes .

Q In regard.to the AT&T records, the billing

records, do you recall those billing records that I

showed this morning?

A Yes.

Q They print out the existence of a call, do

they not?

A Yes.

Q They print out the number the call was made?

A Yes.

Q And the records are set up so that it is

clear that it is the call phone whose bill it is that
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is suppoee to have made those calls, correct?

A

Q

Yes.

Okay. Ana they also print out the time the

call: were made?

v

D

F

D

3

Q

Yes.

And the dfiration of the call?

Yes.
I

And the call site it triggered, correct?

Yes.

Okay. Th¢$e billing records can never tell

you who had the cell phone in their hand when they made

the call the computer registers, can they?

A

Q

A

Q

That is true.

And they never attempt to do so, dorthey?

No.

And all the records from your company or

anywhere else regarding testing a phone, the records

don't reveal who had the phone, do they?

W

E)

v

(I

P

Q

No.

0r who dialed the numbers?

No.

Nor who they were next to, if anyone?

No.

And they can't tell us the location of

whoever it was that may have caused a phone call to be
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made ~-

Nb.

From thatgparticular phone, correct?

v

E)

b

Correct.

Q Just like your testing on your phone, that

day that you don't remember, you can only tell us what

your phone did accoyding to you, right?

A Correct.

Q And the records also can’t tell us, they

record, cell phone records record when, if I own a cell

phone and somebody calls me on my telephone, I don't

ask them to call me, but they call me anyway, I pay for

that, don’t I?

A I think so.

Q If I’m charged by the minute of use, right?

A I think so.

Q Even if I‘don't know the person and it's a

wrong number, they neach me on my cell phone and I have

to talk to them for thirty seconds to figure out they

dialed the wrong number, I still get billed for that

thirty seconds, do I not?

A Yes.

Q Even though I don't know the person who

originated the call on another unknown phone, correct?

A Yes.
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Q And their's bill may bill them if they called

me on their cell phone too, might they not?

A Yes.

Q And that would be even if my cell phone

network billed me, correct?

A I believe so.

Q But my cell phone record can only bill the

number that dialed my number, correct?

A I‘don't kmow.

Q Well, my ¢ell phone records would list the

number just like it listed in the records you reviewed

this morning, would it not?

MR. URICK: Objection.

THE COURT: Sustained.

BY MS. GUTIERREZ:

Q Now, sir,~those records, whatever it is they

list, can never tell me who actually dialed the number,

can it?

MR. URICK: Objection.

THE COURT: Sustained. This has been asked

and answered at least twice.

BY MS. GUTIERREZ:

Q Sir, if I looked at my records and it

designated a call, if I recalled making that call then

I would know I made it, correct?
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MR. URICK: Objection.

THE COURT; Sustained.

BY MS. mxsmz:
Q Sir, if Ifdidn't recall making the call and I

enquired of your network to tell me who made the call

from my cell phone it couldn't tell me that, could it?

MR. URICK: Objection.

THE COURT: Sustained. We've asked and

answered this line of questioning, please move on.

BY MS. GUTIERREZ:

Q Sir, many phones of many makes and models

have memory capability, do they not?

MR. WARANQHITZ:

A Yes.

Q That record within the phone itself, a list

of numbers that's called, does it now?

A Yes.

Q And that would include Erickson phones that

have memory capability, correct?

A Yes.

Q And Motorola phones that have memory

capability, correct?

A Yes.

Q And Nokia phones that have memory capability,

correct?
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A Yes.

Q If the phéne has memory capability if can

print up or displaY'the identity of numbers that have

either called that phone or been called by that phone,

c§n it not?

A In most cases, yes.

Q But that's the limit of what it can tell you,

isn't that correct?

A Yes.

Q It can't tell you who placed the calls, can

it?

MR . URICK: Obj ection .

THE COURT: Sustained.

BY MS. GUTIERREZ:

Q As to the memory capability, sir, can it?

MR. URICK: Objection.

THE COURT: Overruled. As the memory

capabilities of the phone can it tell you who made the

call?

MR. WARANOWITZ: No, it can not.

BY MS. GUTIERREZ:

Q And it can not tell you as to the memory

capability the identity of who received the call, can

it?

MR. WARANOWITZ:
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A No it can:not.

Q Given what-yuu’ve described as your

familiarity with Nokia phones, sir, I'm going to show

you what’s in evidence. Can you tell us if that phone

has memory capability?

A I’ve had a Nokia 6160 and it has memory

capability.

Q Your Nokia 6160 has memory capabilities, is

that correct?

A The kaialthat I —~ the Nokia 61605 that I

have used all have memory capability.

Q Well, sir, I'm asking you, can you look at

this particular 6160 and tell us if it has memory.

MR. URICK: Objection.

THE COURT: overruled. Can you tell if this

particular exhibit, whether it has memory or not?

MR. WARANOWITZ: I can not do that because

the battery is dead.

BY MS. GUTIERREZ:

Q Were you never asked to examine its memory

capabilities which you believe it would have?

MR. WARANOWITZ:

A I’m sorry. Could you ask that question

again?

Q Were you personally ever asked by anyone to
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examine the memory qf this phone?

A Before now, no.

Q And you, of course, did not, did yon?

A I did not.

MS. GUTIERREZ: Nothing further.

THE COURTr Anything further from the State?

MR. URICKg‘ Extremely briefly, Your Honor.

REDIRECT EXAMINATION

BY MR. URIcK:

Q Lets cut to the chase here.

MS. GUTIRRREZ: Objection.

THE COURT: Mr. Urick, without the added

commentary you make'ask your first question.

BY MR. BRICK:

Q Cell phone records are camputer records

maintained by the AT&T Wireless Corporation, are they

not?

MR. WERANOWITZ:

A Yes.

Q They show that a particular number on a

particular date either dial up or received a call, is

that correct?

A Correct.

Q That that call went through a particular cell

191



E000688

10

11

12

l3

14

15

16

17

18

19

20

21

22

23

24

25

site tower or strucuure, correct?

A Correct.
f

Q And in ordér for that to have occurred the

phone had to be somewhere within the coverage area for

that particular cell site sector?

A Correct.

Q And if sqfieh¢dy, drawing your attention now

to my ten and eleven. what is now in evidence as

State's 34. If somabody were in Lincoln Park with an

AT&T wireless subscriber phone and two calls those

calls would be recorded in the computer records,

correct?

A Correct.

Q And the would indicate the cell site for

Lincoln Park, which L689C, is that correct?

A Correct.

Q Can I see state's 31 please. Now. Ms.

Gutierrez showed you the business records for the cell

phone, showed to you the account billing date. I’d

like you to look on there and see if you can see a

listing for the service user.

A Next to the text service user I see Adrian M.

Syed.

Q And does there -- that record indicate when

the order was placed or the service was started?
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A I see an érdar date of January lst -- January

11th, 1999. 3

Q Thank youi If I may have the Court's

indulgence for justi§econd.

THE COURT; Certainly.

MR. URICK: No further questions. Thank you.

THE COURTi Anything further, Ms. Gutierrez?

MS. GUTIERREZ: Yes, Your Honor.

RECROSS EXAMINATION

BY MS. GUTIERREZ:

Q With regard to, the question you were asked

about Lincoln Park, sir.

MR. WARANOWITZ:

A Yes.

Q The cell site that you say would be triggered

if one were in Lincoln Park and made a phone call,

isn't in Lincoln Park, is it?

A It is not.

Q It isn't even near a street that goes through

Lincoln Park, is it?

A No it is not.

Q And the cell site that you say was triggered,

would be triggered from any number of places in the

coverage area, correct?
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THE WITNESS: That is what I meant.

THE COURT: —— that's not something that

you know, but you're guesging at it.

THE WITNESS: A11 right.

THE COURT: Well, I‘don't know what you

knew. I'm just saying that if you start off a

sentence with it must have, it means you're guessing

unless it is. So that's an objection and it's

sustained and you're being directed to answer the

question from what you know, what you saw with your

own eyes, what someone told you with your own —— you

heard with your ears, not what someone else said that

you didn't see or what you guessed at or what must

have happened, do you understand?

THE WITNESS: Right.

THE COURT: Very well. Now, your next

question, Ms. Murphy.

Q About what time, if you know, did you

receive that message from Jay?

A About Sight o'clock.

Q What time had you planned to meet him?

A Earlier. I don't know. I don't remember.

Q What do you remember next?

A After he paged me to tell me to come pick

him up at Westview Mall parking lot, I left and went
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to Westview Mall'parking lot. He told me to meefi him

there like in fifteen minutes.

Q Now, i3 this a separate page from the one

that you describfld‘as confusing?

A Yes.

Q Okay. When did this happen?

A Like right —— like probably about ten

minutes after —- ten or fifteen minutes maybe after I

had talked to someone on the cell phone. It all

happened between like seven—thirty and eight—fifteen.

Q And what happened with this next page, Jay

said what?

A To come and pick him up in front of

Westview Mall parking lot, or maybe I talked to Jay

on the phone, one or the other.

MS. GUTIERREZ: Objection. Move to strike.

THE COURT: Overruled. You're saying that

you just don't recall the order of things?

THE WITNESS: Right.

THE COURT: Then you need to say so. You

need to say I don't recall the order. Do you follow

me?

THE WITNESS: Yes.

THE COURT: Very well. The objection is

overruled. You‘may ask your next question.
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MS. MURPHY: Thank you, Your Honor.

Ms. Pusateri, does your pager accept only

pages or can you recaive voice messages

Both.

So atrsome point then you picked up Mr.

Yes.

And whare was that?

In front of Value City at Westview Mall.

Was anybody with Jay?

’Yes.

Who was that?

Adnan.

Now, did you know Adnan prior to that date?

Yes.

How did you know him?

From Wbodlawn.

Now, the person you‘ve described as Adnan,

is that person present here today?

A

Q

A

Yes.

Can you point him out for the jury, please?

Over there.

THE COURT: Indicating the defendant Mr.

Syed for the record.
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Q Thank you. Did you have any conversation

with Adnan at that point?

A He spoke and said hello.

Q Where did you first see Adnan and Jay?

A In front of Westview Mall in the Value City

parking lot.

Q In the parking lot. Were they walking?

A No, they were in the car. They pulled up

after I was parked there.

Q Who was driving?

Adnan.

Q Did you have any further discussions with

'him?

A No.

Q What happened next?

Jay got in the car and we left the parking

lot.

Q How was Jay behaving at that point in time?

A At that point he got in the car and the

first thing he said was like put on your seat belt

and let's go and -—

Q Is that a normal thing to say?

A He didn't act normal, no, not like normal,

not yet.

Q What happened next?

194



lwaI-l

\DUJ'QONU'I

10

11

12

13

l4

15

16

17

18

19

20

21

22

23

24

25

quoege

A Then he proceeded to tell me about what had

happened. FirstApe said like —-

MS. GUTIERREZ; Can I just note my

objection for the record.

THE COURT: Okay. If we could back up. At

the time he's telling you what happened, who is

present? a

THE WITNESS: Just: me.

THE COURT: You and Mr. WildS?

THE WITNESS: Yes.

THE COURT: Okay, overruled. You may

proceed.

A Jay's\in the car.

MS. GUTIERREZ: I just want to make sure

the records reflects a continuing objection.

THE COURT: Yes. the record's noted.

A Jay gets in the car, tells me to put on my

seat belt, we get ready to leave the parking lot, and

he tells me he has something thatvhe wants to tell

me, but I can't tell anybody. It ha: to stay between

me and him, that he feels like he needs to tell

somebody in order to protect himself a5 well as ~-

just because once he told me the information, I could

understand why he needed to feel like he needed to

tell somebody. So he went on to tell me that Adnan
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had strangled Hae and then like he was like he wanted

to go see his girlfriend Stephanie to make sure she

was okay. It was her birthday. So we proceeded to

Stephanie's house, and then he said that Adnan had

used his shovels and he wanted to go around and make

sure there wasn't any of his prints I guess on

shovels from before.

So he had me drive him to the back of

Westview Mall. Back to Westview Mall, so we went to

the back of Westview Mall and.Jay got out of the car

and walked over towards some dumpsters. I sat in the

car. He came back and got in the car and we went to

go hang out at my friend's house.

Q Did he tell you where Adnan had strangled

Hae?

A Yea, I think I remember him telling me that

he had done it in, because I remember him saying that

Adnan was going to get caught, that he had done it in

the Best Buy parking lqt.

Q Did Mr. fiilds indicate to you whether he

had seen Hae?

A Yes, he told me that he saw her body in the

trunk of a car.

Q Now, when you picked up Jay at the mall

later that night did he still have the phone?
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clothes. watching‘wv, just hanging out.

Q Anythihgjelse happen?

A Then pr.and Adnan aame to my apartmentfl

Q Was itflshrange that:Jay would come to your

A No, itgwasn't strange.

Q Why iagit memorable to you then?

A Because they were acting real shady when

they got there.

Q What do you mean by shady?

A Weird, funny. Something was going on, not

how he usually acts.

Q Can yqu describe what they were doing?

A They weren't doing anything. I mean, they

weren't talking, just quiet.

Q What were you doing at that point?

Watching TV. We wage all watching TV.

Do you recall at what time that was?

Like around 6:00 o'clock.

A

Q

A

Q And haw do you know it was 6:00 o'clock?

A Judge Judy was on, watching Judge Judy.

Q That's something you watch frequently?

A When I can, when I have a chance.

Q Now, the pergon who you said was'with Jay,

did yQu know that person?
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1 A uh—uh.

.' 2 Q Can you describe that person?

.
3 A Young, black hair.

4 Q Is that person here today?

5 A Uh-huh.

6 Q Can yqu point him out for the jury, please?

7 A The defiemdant.

8 MS; MfiRPEY: Indicating for the record,

9 Your Honor, thesdafendant.

10 THE COURT: Mr. Syed for the record.

11 Q Did Jay introduce to you to this person?

12 A No.

13 Q What did they do?

14 A Well, they rang the bell or knocked on the

.-
‘15 door and I answered the door and Jay was like hey

.16 what's up, can we come in and chill for awhile. I

17 was like sure. come on in, what's up. Then they came

18 in and Jay sat ~— the way my house was configured at

19 the time was two chairs facing the TV. I had a bed

20 on the side that doubled for a couch sometimes, and

21 then I had a small like round table and like an

22 alcove with chairs, and Jeff was sitting on the left

23 chair. I was sitting on the right. Jay went and sat

24 on one of the chairs near the table and the bed

25 wasn't made, or, you know, the couch wasn't made up

"|
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or whatever. So tfiere was pillows on the floor and

stuff and Adnan went and just kind of just sat on:the

pillows.

Q Now, im there a separate bedroom in the

apartment or diq!you usually sleep on that couch that

you described?
:

A I usually slept on the couch just because

my apartment didn't have any air conditioning and I

had the window. I had an air conditioner in the

window. So I had moved my bed out into the main room

just because it was cooler, but I did have a separate

bedroom in the back.

Q Did the defendant say anything?

A Not at Eirst.

Q At any time?

A 0h, okay. While we were all watching TV

and he was like, you know, he was slumped over for

awhile and nobody was talking. Like nobody had said

anything basically when we were sitting down and then

he just like kind of popped up and was like, you

know, how do you get rid of a high, and so I was like

Q What did you take that to mean?

Oh. He was high? I don't know.

Q Did he say anything else?
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A Not at;that time.
r

Q What happened next?

A Next Igthink Jen called and I remember

taking —- I remember talking to her in the back. I

don't remember if Jeff answered the phone or if I

answered the phone. I remembar talking to her like

in the hallway and then in my bedroom just ——

Q Did Jen call you or did she call one of the

other people in the apartment?

A No, Jen called me, yea.

Q Do you have a phone in your apartment?

A Uh-huh.

Q Is that the phone she called?

A Right.

Q What do you remember about that?

A I was like, you know, who is this person in

my apartment and, you know, Jay and somebody else are

here and, you know, they're acting really crazy. You

know, they're acting real shady, what's going on, and

she was like, you know, I don't know who': there. Is

it so and so, and I said —— I don't remember what

name she asked me, and I said, you know, I don't know

who it is. It's a guy. He has black hair and she's

like I don't know who it is, and I was like, well,

you know, what's going on. She was like I don't
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know, I'm supposed to meet Jay later, I'll find out

then for you, I'll find out what's going on then.

Q What happened after you talked to Jen?

A I can't remember if I was -- I wasn't on

the phone with Jen. I remember being in my chair

watching TV. I don't remember if Jeff was on the

phone with her or if I had hung up, but the next

thing that happened was Adnan got a call on his cell

phone and he answered the phone and ——

Q Where was the cell phone?

A In his jacket pocket.

Q What happened?

A It was really quiet in the room. We were

just watching TV. So you could really hear what he

was saying. He was, you know, they‘re going to come

talk to me. They're going to, you know, what should

I say, what should I do, something to that effect.

Q Did you understand what he was talking

about?

A No.

Q What happened next?

A This is the part where I really don't

remember. I remmmber that Jeff was on the phone with

Jen. I can't remember whether she called back,

whether he had been on the phone with her while I was
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watching TV, but I was sitting in my chair when Adpan

just jumped up analleft the apartment.

Q What wan ‘Jay Wilda doing at that point? 3

A He waaysitting to the right of me just

smoking a cigarette.

Q Did he stay there?

A For lflke-a hot second. I mean, Adnan ran

out of the aparfiment. I was like what's wrong with

him. I said something to that effect, and Jay was

like, I don't know and then he sat there for a minute

and finished his cigarette and he was just like, you

know, hang on a Second and he liked jumped up and ran

out of the aparfiment, too.

Q Did you see or hear anything after that?

A Not —— I mean, I went to the window to see,

you know, if they were standing outside. My

apartment looks over the street. I didn't know if

they were standing outside or what they were doing.

I remember walking to the window and being like, you

know, they just gnt up and left. You know, I think

they're sitting in the car and I remember Jeff saying

that on the phone to Jen, but I don't remember

whether we had hung up or not with her. And I said,

you know, he just jumped up and left, and Jeff is

like what, like what are they doing, and I was like I
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think they're sifting in the car, and then the cam

drove away and I was like they're driving away, and

so he was like, hmm I guess they'll be back becaflfie

Jay's hat and cflgarettes were there so --

Q Did there come a time when you saw Jay

again that night?

A Jay came back a couple of hours later.

Q Was he with anybody at that point?

A With Jen.

Q How abwut the defendant, was he there at

that point?

A No.

Q How were Jay and Jennifer acting when they

came to your apartment later on?

A Shady, like something was going on.

Q Are ydu still friendly with Jennifer

Pusateri?

A Uh-huh.

Q [How about Jay Wilde?

A Acquaintances. We're not so much friends

anymore.

Q Why i6 that?

A Well, because he brought somebody to my

apartment and I mean that's not really cool with me.

I mean, I can't believe that he would bring some like
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Hmm, no, I wouldn't say that.

No?

Some of them do.

But you got to know Jen through -—

Through the sorority.

-— through that sorority?

Yes.

Is that right?

Uh—huh.

And are there sorority activities?

Yes.

D
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W

D

W

D

F

Now, you said after Jay and his friend got

there, and incidentally was it okay with you before

you knew anything that Jay brought another friend?

A Yea, he had brought other friends to my

house.

Q Other friends to your house?

A Uh-huh.

Q And that had been okay?

A Yea.

Q Is that right? And this is a person that

you had never met before?

A The person he brought with him?

Q Right?

A That's correct.
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Q Is that right?

A Uh-huhu

Q You'd never seen before?

A No.

Q You had never observed him in any setting?

A No.

Q You didn't know his name?

A No.

Q You had never heard his name mentioned?

A No, not at that time.

Q By either your friend Jay?

A Not at that time.

Q Meaning January 13th?

A That's correct.

Q And you had never heard his name mentioned

by your friend Jen?

A Not at that time.

Q Not at that time. And when he came in, did

you think that they had come to smoke weed?

A No.

Q Did you think they had come to watch Judge

Judy?

A No.

Q You described the period -- did your

boyfriend like Judge Judy?
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A I don't remember, to tell you the truthg

Q When Judge Judy was on if you had the tmme

and if you were home by watching it, you would wafich

it and you wouldwpay attention, would yOu not?

A Uh—huh.

Q Is that a yes?

A That's a yes.

Q Because you liked it?

A That's correct.

Q You'd want to hear what was said, would you

not?

A That's correct.

Q You wanted to hear what Judge Judy said to

the people before her. would you not?

A That's correct.

Q And you wanted to hear what her decision

was about whatever case was bafore her, right?

A That's correct.

Q And so there was nothing unusual while you

would be watching TV and Jeff would be there and no

conversation would be going on?

A I mean, sometimes we would watch TV and

talk at the same time or other times we would just

watch TV.

Q And have no conversation?

227



{qummthH

NNMNMNHHHHHHHHHH
mpthI—IomooqmmprI-Io

E00071O

That's correct.

So there would be no noise?

Sometimes, yes.

D

b

D

F

So during the time period when you were

there that déy and Jay, Adnan, and Jeff were there

and there were periods that were silent, there was

nothing unusual about that, was there?

A Wait, can you repeat it? I'm sorry.

Q 0n that day —~

A Uh—huh.

Q —— you've described that there were periods

of time while the four of you were there in which

there was no conversation?

A okay, that's right.

Q Right?

A Uh—huh.

There wasn't anything unusual about that,

right?

A Yea, there was something unusual about

that.

Q About not having any conversation?

A That day it was, yes.

Q That day it was, even though that

conversation would have taken place while Judge Judy

was On?
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A Uh-huh.

Q And when you turned the TV on, do you db it

to watch it?

A Yes.

Q And if you have guests there, do you do it

for their entertainment also?

A Well, sometimes when guests come over the

TV is already on. It doesn't necessarily mean we all

sit there and pay a hundred percent attention to it.

Q And when you have guests in the room and

your favorite show is on, do you ever go up and turn

it off?

A Sometimes if we want to listen to music or

I mean —-

Q 0r if you want to talk?

A Usually if we want to talk, it still stays

on or more music stays 0n.

Q And that day did you ever turn Judge Judy

off?

A No.

Q Even though there are occasions in which

there might be complete silence while Judge Judy is

on, that day it was unusual that there was?

A I would say it was unusual because other

times Jay had come over and the TV would be on we
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1 would talk still or we would attempt to have a
2 conversation. It wasn't --

3 Q Jay was pretty talkative, wasn't he?
4 MS. MURPHY: objection.

'

5 THE COURT: Sustained.

6 A We would stil; have a conversation. This
7 time when I would like try to talk to him, he wasn't
8 making any sense. He obviously did not want to talk
9 so it was just very unsettling quiet.

10 THE COURT: Your next question.
11 Q So it was Jay who wasn't making any sense?
12 A Yea, that's correct.

13 Q Is that right?

l4 A Yes.

15 Q You had never met this other person before,
16 right?

17 A That's correct.

18 Q You had never smoked weed with him, right?
19 A That's correct.

20 Q He had never visited your home, right?
21 A Yes .

22 Q You had never observed him under any
23 condition, right?

24 A That's correct.

25 Q You didn't know normal. what it was for
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him, did you?
'

'

'j

A That's correct.

Q You didn't know how he acted around people

he had just met?
‘

A That's correct.

Q And Jay never said to you, oh, by the way,

here's this guy I really want you to get to know him,

did he?

A No.

Q And nothing Jay said or did indicated that

he was there to interact with you?

A Who was there to interact with me?

Q The person he brought.

A It was never specifically said this person

is here to interact with,you.

Q And he never introduced him to you, did he?

A No.

Q No. By name?

A Nb.

Q Is that right? And Jay never interacted

and tried to get a conversation going that involved

him, did he?

A Who?

Q Jay never interacted and attempted to get a

conversation going with the person that you had never
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1 met that he brought to your home, did he? fi

2 A That's correct.
1

3 Q And were you interested in this new perfion?
4 A When they came in, I kind of thought that
5 Jay would say this is so and so and, you know, I know
6 him from wherever, like he had done, like when he:had

"

7 brought other friends he would say, oh, this is, you
8 know, so and so, and you know, I know them through
9 whatever, and you know, and work, just hanging out,

10 doing whatever.

11 Q So Jay's behavior about the person that he
12 had brought into your house was odd based on your
13 prior experience with Jay and others you didn't know,
14 right?

15 A That's correct.

16 Q In fact, he didn't do it at first and that
17 was strange?

18 A I'm sorry?

19 Q He didn't do it at fiirst, introduce this
20 person, right?

21 A Right.

22 Q And that was strange, right?

23 A A little, uh—huh.

24 Q At any time he didn't do it,rdid he?
25 A No.
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Q Before he and this person left, he nevfifi-

introduced him to you?
3?

A Nope.

Q And he never gave you any heads up as mo

why he was there; is that right?
I

A That's right. ;

Q And this person whom you had never met;

you, of course, had no way of knowing what his norm

of behavior was, did you?

A No.

Q And you had —- nobody smoked weed while you

all were there, did they?

A I don‘t remember. We could have, but I'm

not sure.

Q You could have smoked weed in the presence

of someone you not only didn't know and had not even

been introduced to you?

A I'm sorry, I can't hear you when you turn

around .

Q You could have smoked weed together with

the person whose name you didn't know and had not

been introduced to you?

A That's correct.

Q And that you never smoked with before?

A That's correct.
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Q And you just don't remember if that

happened or not?

A I'm not sure.

Q It could have?

A It could have.

Q Now, the total time that they were there

was how long?

A Hmm, I would say between twenty, thirty

minutes to forty»five at the most.

Q So you remember Judge Judy was still on

when they left?

A I don't remember. It could have been.

Q It could have been?

A I don't remember.

Q You wouldn't turn your favorite TV show

off, right?

A Well, the TV wasn't off. I know the TV

wasn't off. Whether that show had gone off or not,

I'm not sure.

Q And nothing about —- for instance, if you

had smoked weed while they were there would have made

you turn off Judge Judy, would it?

A It would have made -— it wouldn't have made

me turn off the TV?

Q Right, I'm asking you, would it have made
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A No.

Q Of course, you don't remember whether mdu

did or didn't?

A No.

Q But you could have?

A Yep. I mean, I've even eaten shrimp

before. I can't tell you when the last time I ate

shrimp was, but I know I've eaten shrimp. It's kind

of the same thing.

Q Well, Ms. Vinson eating shrimp and smoking

marijuana aren't exactly the same kind of activities,

are they?

MS. MURPHY: Objection.

THE COURT: Sustained.

Q There's nothing illegal about eating shrimp

A No, I'm just trying to say that it was

usual in the fact that, yes, I have before. It

wasn't uncommon. I have before, but do I remember if

I did that day? No, I don't remember.

Q Now, had you had -— did you expect Jen's

phone call that day?

A Did I expect Jen's phone call? No.

Q It was nothing unusual about it though,
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V“
1 right?

I

2 A That's correct.

3 Q She was your friendxand she called?

4 A Yes.

5 Q And she didn't call looking for Jay?

6 A I don't think so.

7 Q She could have?

8 A Well, I don't know how she would have known

9 that Jay was there since Jay wasn't planning to come

lo over, or I didn't know that Jay was planning to come

11 over.

12 Q You didn't know whether or not he was

l3 planning to come over. right?

A Right.HIh

15 Q But you wouldn't knew if Jen perhaps knew

16 that he was planning to come over?

17 MS. MURPHY: Objection.

18 THE COURT: Ms. Gutierrez, repeat that

19 again.

20 Q You wouldn't have known if Jen knew that he

21 meaning Jay, was planning to come over, would you

22 have?

23 THE COURT: Sustained.

24 Q Now, when you got the call from Jen, Jay

25 was still there, right?
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Q

A
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I

A

Q

A

Q

A

Q

A

Q

A

Q

A

Q

A

Q

A

Q

That's correct.

And he was acting out of the norm?

That's carrect.

And you described -- and I want to make

heard it shady as in s-h-a—d—y?

That's correct.

Shady?

Shady.

Not right?

Not right.

Not normal?

Not normal.

Hiding-something?

Possibly.

That certainly came to mind, did it not?

Yea.

Did you ask Jay if he were high?

Did I ask Jay if he was high?

Yes.

No, I did not.

Did he appear to be acting high as you had
previously observed him to be?

A I can never tell if Jay is high or not. So
he could haVe been.

Q He doesn't show?
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l A No.

2 Q Did he appear to be concealing somethiqg,

w that kind of shady?

4 A Concealing something?

5 Q Hiding something?

6 A He was appearing that something was going
7 on that he did not tell me about.

8 Q Did you ask about it?

9 vA I didn't say what is going on, tell me

10 right now. No, I did not say that.

ll Q Not to him?

12 A No.

13 Q And the person with him, of course, you
14 didn't know how he acted normally, right?

15 A No, I didn't know how he acted normally.

16 Q So you wouldn't know if how he appeared to
17 you was different than he always appeared under other
18 circumstances, did you?

19 A Well, he was slumped over on my floor

20 hiding his face. I don't know if that's normal for

21 him, but that wasn't I thought normal.

22 Q Well, he didn't hide his face such that you
23 can't identify it, right?

24 A Well, I saw him when he came in and I saw

25 him when he left and I saw him when he got his phone
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l call and when he lgoked at everybody and asked, you

2 know, how do you.get rid of a high. But the resq=of

3 the time he was slumped over like that.

4 Q But he didn't conceal his face from you

5 such that you couldn't tell who he was; is that

6 right?

7 A Uh—huhg

8 Q He waséonly in your apartment, you said he

9 got there at six and maybe stayed at the most

10 forty-five minutés?

11 A That's correct.

12 Q Is that right? And that's the only

13 interaction you had with him?

l4 A That's correct.

15 Q And the way that you described it, there's

16 those two chairs in the alcove?

17 A Right.

18 Q And where he was, there were pillows, were

19 there not?

20 A On the floor, uh—huh.

21 Q On the floor?

22 A Which he was sitting on, right.

23 Q And that's where he was, right?

24 A Right.

25 Q And the pillows on the floor, they weren't
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the homecoming dance?

A No.

Q Did you become aware of any break ups in

their relationship?

A Yes, I did.

Q What do you remember about that?

A They had broken up probably two times

before their final break up. Hae was upset at Adnan

because he was becoming very over protective of her

and she felt like she wasn't free in the relationship

and she called it off.

Q You mentioned their final break up, do you

remember when that was?

A Between December and January of '99.

‘ Q Now, the first two break ups that you

mentioned ——

A Uh—huh.

Q —— during those periods of time were you

ever aware that Hae dated anyone else?

A No, she didn't.

And how about after the final break up?

Yes, she did.

Who was that?

Donnie.

DFOVIO

And did you ever meet Donnie?
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Q If she;had contemplated running away at

that point, do you believe she would have told you?

MS. GUmIERREZ: Objfiction.

A Yes.

THE COURT: Sustained.

Q Now, this rumor that perhaps Hae had gone

to California tOLsee this person that she may have

referred to as her father, do you recall that Adnan

was one of the people that suggested that?

A I don't recall.

Q I mean, you were asked did Adnan make Hae

atop seeing her friends, and your response was, well,

make, no. It was an issue between them, wasn't it?

A Correct.

Q Can you describe that for the jury, please?

A Adnan was very over protective of Hae. He

never made her sustain from seeing her friends but he

did suggest that‘she spend more time with him. He

wanted to know where she was going, when she was

going, who she was with, almost like he was her

father.

Q And you stated that only part of the reason

for their break up were their religious difficulties,

what is the rest of the problem?

A The control issue between the two of them
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and his possessiveness, his aggressiveness verbally,

and him keeping tabs on her all of the time, that

really irked hef.and she felt like she wasn't free in

the relationshig.

MS. MURPHY: May I approach the witness,

Your Honor?

THE COURT: Yes, you may.

Q I'm shbwing you State's Exhibit 2 and

you've seen this a couple of times now. I ask you

just to look over all of the entries from December

29th until the end of the entries?

A (Witness complied with request.)

Q Thank You. Now, the entries that Ms.

Gutierrez pointed out to you on cross examination

were from December; is that correct?

A Correct.

Q Some of these entries you've already read

to the jury, right?

A Yes.

Q Is it fair to say that in all of thesa

entries from December 29th to January 12th, the day

before Hae disappeared, the defendant Adnan Syed is

mentioned only once?

A Correct.

Q Can you please read, and I'll refer you to
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Crime Lab technicians to collect evidence, photograph

evidence, and also‘have the Medical Examiner's office

come out and, naturally, remove the remains.

Q And were you the primary detective assigned

to the investigation of the Rae Min Lee murder?

A Yes, I was.

Q Now, ip the course of your investigation

did you have occasion to interview Detective O'Shea

of the Baltimore,County police force concerning his

missing persons investigation of Hae Min Lee?

A Yes, I did.

Q Based on information that you obtained from

him, what, if anything, did you do?

A I obtained cell phone records of a phone

that Adnan Syed had.

Q And drawing your attention now to on or

about February 26th of 1999, did you have occasion to

be in Baltimore County pursuant to your

invegtigation?

A Yes, I did.

Q What were you doing on that date and time?

MS. GUTIERREZ: I'm sorry, what date was

that?

Q February 26th?

On the 26th I had the occasion to be in the
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Woodlawn area and I responded to a residence in that

area, 1208 McAdon.

Q What tack you to that residence?

A After getting the cell phone numbers we had

gotten the subscriber information for each of the

numbers. One ofzthe subscribers lived -— one of the

numbers that we had gotten from the cell phone, the

subscriber information'came back to 1208 McAdoo. So

I responded to that location.

Q What, if anything, did you find when you

got there?

A When I responded, I got out of my car and

started to walk towards the residence and a young

lady had rolled down her windaw. She was in a car

out front of the residence and inquired as to why I

was going to her home.

Q Did you have occasion to speak to her at

that time?

A Yes, I did.

Q As a result of that conversation what, if

anything, did you do?

A She identified herself as Jennifer Pusateri

and I learned that she had gone to --

Q Please don't tell us what she told you.

Tell us what you did?
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Q But she didn't indiqate to you that she had

any knowledge of any event thfit led up to the death

of Hae Min Lee?

A No.

Q Or that she had heard from someone else

some information about the death of Hae Min Lee?

A No.

0r about the burial?

She had heard that Has had been killed.

Before the body was found?

No.

DvOWD

And did she indicate where she heard that

from? You, of course, would have been interested in

the answer to that question, would you have not?

A Yes.

THE COURT: One moment. Why don't we let

him finish answering the first question. You can

answer that question.

THE WITNESS: Yes. On the 26th when I was

speaking to her, I asked her if she knew how Hae had

been killed.

THE COURT: Next question.

Q And she answered you?

Yes.

Q And?
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A She hadrheard that Hae was strangled.

Q Was strangled?

A Correct.

Q And she --

A She heard that information from a friend of

hers by the name of Nicole.

Q
‘

of?

A A friend of hers, Nicole.

Q That was important to you, was it not?

A Very important, since that information had

not been released.

Q But you knew that, right?

A I knew that.

Q Because you had gotten the heads up from

Dr. Korell?

A Correct.

Q So anybody that might know the details of

Hae Min Lee's death, that got your ears parking,

didn't it?

A Correct.

Q You, of course, got Nicole's full name and

address?

A Just Nicole Parks.

Q And no phone number?

A Somewhere on Washington Boulevard,
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Correct.

Was he undér arrest at the time?

No, he was‘not.

How close were you standing to him?

W050?

Sitting onithe living room couch. He was seated

in the chair.

Q Where was he?

A In the living room of his home.

Q Who, if anyone, else was there?

A Detective Ritz, the defendant, Adnan, and his

Q Had you threatened him at all?

A No.

Q Now, did there come a time when you learned that

the defendant had an opportunity to use this particular

cellphone?

A Yes.

Q Do you recall what date he got this cellphone?

A No.

Q Please look at page, the second page of State’s

Exhibit 31 and see if that refreshes your memory.

A It was activated on 1/11/99.

Q And that is how many days in relation to the

disappearance of Hey Lee?

A Two days.
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THE COURT: okay.

BY MS. GUTIERREZ:

Mr. Sellers, I"d like to direct your attention to

February 9th, 1999, do'yau recall that day?

A

Q

A

Q

the exact

Not really, but I —-

We spoke about that day yesterday, did we not?

Yes, yes.

Okay. There was a day, whether or not you recall

date, wherein you found a body or what you

thought to be a body —«

A

Q

A

Q

to.

A

Q

lunchtime

A

Q

Right.

—— inside Leakin Park, is that correct?

Correct.

That's the day I'd like to direct your attention

Right.

Yesterday you told us that you left your work at

to drive home to get a plane, ié that correct?

Yes, correct.

Now, when you got home, having driven through

Leakin Park, there were several people at your home?

A

Q

A

Q

Two.

Okay. And that was your stepson Tyrone?

Yeg.

And his girlfriend?

4
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urinate and then stopped or had you not begun to urinate at

all?

v

O

V

Q

the other

was it ——

Q

No, I did apt htart to urifiate.

You did notfstart to urinate?

I mean —— no, I did not. No, I did not.

Okay. Now, when you saw what you saw, was it on

side of the tree that you were stepping over or

THE WITNESS: Yes, it was. Excuse me, I'm sorry.

BY MS. GUTIERREZ:

It was on the other side from where you came

from, is that right?

v

D

W

0

V

O

F Yes.

And what youjsaw was what?

What I thought it was a quy.

You thought it was a body?

Um—hum.

And did it appear to be the outlines of a body?

No, not until I seen what looked like a foot was

sticking up.

Q

o

w

o

v

You saw a fpot?

Um—hum.

And you saw something else, didn't you?

Yeah. It looked like the head.

Hair?
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The hair, right, exactly.

Did you see ch; head or was it the hair?

Just hair.

It was hair, okay.

And after you saw that, did you do anything to

inveatigate whether or not it really was a body?

A

Q

A

No. I left out there quiqkly.

You left out there?

I left quickly because I was, you know,

frightened and -—

D

b

O

w

O

W

D

W

truck?

A

W

E)

V

C

Because?

I was frightened, scared.

You were frightened of what you thought you saw?

Yes.

Now, sir, did you take a stick and investigate?

No.

Not at all?

Not really. I don't think so.

You just left quickly. Did you return to your

Of course.

And you pulled your truck out of there?

Yes.

And did you return to Coppin State College?

Yes.
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A Yes, I went toisee him.

Q And how long did all this take?

A I'm not sure. I-don't know. It happened so

fast.

Q Sir, you had been the one that thought that what

you saw on the far side of that tree was a body?

A Yes, right.

Q And you wergn't sure but you pretty strongly

thought that?

A Yeah. In a way, yeah.

Q And having been at that location, sir, where the

body was was not an easy location to find, was it?

A I mean, you could find —— I don't know. If

you're just walking to get back in the woods to do your

business, I guess youjcan find it, yeah.

Q So if anybodyzelse happened to be walking in that

exact place at the park there, then they would have found

the body?

A Yes.

MR. URICK: Obijection.

MS. GUTIERREZ: Would that --

THE COURT: Overruled.

BY MS. GUTIERREZ:

Would that have been easily?

A Yes, because a lot of people do fishing there.
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MR. URICK: He has not denied making the

statements, his only Ltatament is I pan't recollect it.

That has not been authenticated as, it has not been

authenticated aa a prior recollection recorded. There's

been no foundation under any basis for the admission of

these exhibits.

THE COURT: .I would agrea that the only thing

missing, the only thing missing, the only thing missing is

him seeing the statement and at least asking him that.

MS. GUTIERREZ: I thought I asked him in the

beginning. I don‘t think he's ever seen the statement,

which is why I didn'trbonher —-

THE COURT: The date that it was taken?

MS. GUTIERREZ: Right. It was recorded.

THE COURT: Was he asked to sign it?

MS. GUTIERREZ: No, Judge, it's a -- and we got

this from them. They;made this statement from the

recording. We've nevgr heard the recording, all we've ever

gotten is the transcript prepared by éither their office or

the police department. It was not prepared on the same

day, he didn't sign it, there was noiindication, and I

thought he answered —- I asked that question yesterday.

THE COURT: Which is why you were planning on

calling Ritz?

MS. GUTIERREZ: No, Judge. I was if I had to. I

79
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have other reasons that I would call Ritz. And certainly,

I could call either Ritz or McGilveny, both of who are

still listed.

THE COURT: .Well, what's missing is a foundation

question, as far as I'm concerned, to the admissibility of

this. I think you've covered everything under 5—613. He‘s

been confronted with the statement.

MR. URICK: He has not been asked to look at it.

If he looks at it and reviews it, then he can be asked now

do you recall making that statement“

MS. GUTIERREZ: Judge, I disagree with that. I

read him the exact words --

THE COURT: Well, under 612, under 612, a writing

used to refresh a recollection, the witness looks at it.

Under 613, the statement, if it was written, does not have

to be shown to the witness. It says does not.

The party examining a witness about‘a prior

written or oral statement made by the

witness need not show it to the witness or

disclose its content at the time. provided

that before the end of the examination,the

statement, if written, is disclosed to the

witness and the parties or, if the statement

is oral, the contents of the statement and

the circumstances under which it was made,
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including the persons to whom it was made,

are diaclgsed to the witness and the witness

is givén an opportunity to explain or deny

it.

Now, everything seems to be there, except I'm not

satisfied that it has-been properly -— a foundation for

it —-

MS. GUTIERREZ: The only thing is that this is

the only thing that we were given. There's no indication

on it as to who did the transcriptions. I don't know that

information. I assume that the polipe did it because they

did everything else, but I'm not --

THE COURT: Detective Litz can do that because

he's present, he's one of the speakers.

MS. GUTIERREZ: Yes, that's fine.

THE COURT: Which is why I‘said at this point the

only thing that's missing is a foundation question because,

frankly, counsel, I don't know where you got this from.

And as the Court -—

MS. GUTIERREZ: Well, I'm telling you, as an

officer of the Court, Mr. Urick gave it to me.

THE COURT: I understand that. I can see that

they've been left out of what appears to be a transcript of

Alonzo Sellers.

MS. GUTIERREZ: Yes.
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A

Q

Yes, he didw

And did he participate as a member of the indoor

track team from the beginning of the season?

A

Q

Yes, he did.

Were there meets that took place between your

track team and other schools' track teams?

5

K)

b

K)

W

E)

P

K)

W

E)

b

Q

Yea.

And did they start taking place in November?

Yes —— no. Early December.

Early December?

Early December.

And throughout all of December?

Yes, throughout December.

And January?

Yes.

And February?

Yes.

All right. Now, sir, did Adnan Syed participate

in those track meets?

A

meets?

Yes, he did.

And how did he perform?

He performed fairly well.

Did he medal or win his events in some of the

Yes, some of the meets he did place.
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Q Okay. Now, let me direct your attention —— as to

track practices, did they take place?

A Yes, they did.

Q And when and where did :heiy take place?

A Practice was every day after school, after their

study hall, from —-

Q And what time would that be?

A Approximately 4:00 to 5:30, 6.

Q lAnd was that a regular time every day?

A Regular time every day.

Q Okay. And were members of the track team

expected to be at practice?

A Everyone was expected to be at practice.

Q To be at practice?

A Yes.

Q And did you take roll of people who came to

practice?

A Not a physical actual, wriuten roll, more of a

mental roll.

Q Just a mental -v

A Yes.

Q Okay. You sort of knew -- did you sort of know

when there would be track team participants who didn't come

regularly?

A Yes.
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Q Okay. And what, if any, action did you take

against people who didn't bother to %ome to practice?

A Well. those who didn't botfier to come to

practice, you know, it usually started with,a warning and

then I would sit them down for the next meet, if that was

necessary.

Q They weren't allowed to participate in the meets?

A Yeah.

Q And even though you didn't take a formal roll,

was there anyplace that track team members had to go to

sign in to show that they were there at practice?

A Well, they were -- all the athletes had to go to

study hall right after school.

Q And that was at a specific place?
A,

Yes.

Q Okay. And -— but you didn't have anyplace for

them to sign in once they came over to track practice?

A No.

Q Okay. Now, back in November, December, January,

and February, Adnan was a regular member of the track team?

A Nbvember, Décember, and January, yes.

Q Okay. And did he regularly come to practice?

A Yes, for the most part.

Q sir, you're‘aware that Woodlawn had a couple

dozen Muslim students?

102



10

11

12

13

. ‘ 14

15

1s

l7

19

20

21

22

24

25

E000749 _

A Was I aware ?hat the school had? Yes.

Q Yes.

A Yea.

Q And are you aware of the Muslim religious month

of Ramadan?

A Yes.

Q And that dufing Ramadan, Muslims, the tenets of

their faith suggests that they should fast from daybreak to

after, I guess after sundown?

A Yes.

Q okay. Now, did you come -: ever come to know

whether Adnan Syed was a Muslim?

A Yes, I did.

Q And did you know about Ramadan back then?

A Yes.

Q And were you aware that Ramadan started in mid-

December of 1998 and went through —- or late December of

1998 and went through_to the end of January 1999?

A Well, I didn't,know really about December but I

knew during the month quJanuary.

Q Okay. How‘did you know about that?

A One day we were at practice and Adnan was there,

and we had a lengthy conversation. I knew that he was

fasting for his religion, and he just sat down and

explained to me the whole purpose of it.
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Q Was there any treatment thpt was extended in

regard to whether or not athletes had to actually practice

during the time that they were fasting?

A No.

Q So did they have to practice, even though they

were fasting?

A No. He knew -- we talked about it and, as long

as he came to practice, he was exempt from the actual

practice.
i

Q From actually running the course?

A Actually running, yeah.

Q And was that related to the effects of fasting on

the body?

A Yes.

Q Okay. And was that accommodation extended to

Adnan?

A Yes, it was.

Q And was Adnan one who came regularly to practice?

A Yes.

Q And did he camg even when he was fasting?

A Yes.

Q And were there times when he came when he was

fasting that he did not actually run?

A Excuse me, what was that again?

Q I don't know what to call it. That he came while

104
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b

Q

A

priority,

Q

A

Q

energy to

A

class.

Q

No, actually we did not.

And why not?

Beéause we wanted him to give -- his top

number ona,§isghis studies.

To your knofiledge, was he a good student?

Yeah.

Okay. But you wanted him to devote all of his

that?

And because he was top 5 percent student of the

Now, sir, again going back to Ramadan, beginning

on December 20th, 1993, through January 18th, 1999, you

were starting to tell,us that you would go to the mosque.

A

Q

That's right.

And what time would that be?

I ordinarily would go before 8:00.

okay. And how much before 8:00?

Well, it depends. Maybe 7:30, quarter to 8 or

things like that.

Q Would you appear in the mosque close in time to

the time when you would break your fast?

A

Q

Beg your pardon?

Would you go to the mosque at any time that was

close in time to the time that you Would break your fast?

A We could, but mostly —- sametimes at mosque and
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sometimes at home.

Q Okay. On tné flime: that you went to the mosque

to break the fast, hoéuwéuld you break it?

A We just tqkq 51p of water or some dates, that's

it.

Q Okay. And then after -- so you break the fast

with very little to ga in your stomach?

A That's right.

Q Just sometimesiwater?

A Yeah, water.
)

Q And after you broke your fast and on the days

that you did it at the mosque, would you then remain there

until the 8:00 prayers or would you go home?

A Well, actually, we tried to go home so that we

could have meals, have a little bit rest and them come

back.

Q Okay. So you'd break your fast with just a

little bit, then you'dggb home to have a meal?

A That's right.

Q Okay. Now,'whb would you go to the mosque with

on the days that you Would go?

A Well, I will definitely take Adnan with me.

Q Okay. And did sometimes your other son, Tanvir,

go?

A He may accompany us, he may not.
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Q

Yeah, if I were to be off from the job, yeah.

But during Ramadan, very specifically, the last

E000756t
10 days of Ramadan 1999, did your son Adnan go with you to

the mosque every night for the Ramadan prayers that began

at 8?

w

D

9

Q

specifically recollect an additional fact about that day,

right?

A

P

D

W

D

W

D

v

D

That is correct.

Is that correct?

That's correct.

And so, he went with you on the 14th and you

That's right.

That he led the prayers that day, right?

That's right.

He also went with you on the 15th?

Yeah.

MR. URICK: Objection.

MS. GUTIERREZ: And the 16th?

THE WITNESS: That's correct.

THE COURT: Overruled.

BY MS. GUTIERREZ:

And he also went with you on the 13th?

That's correct.

And the 12th?

That's correct.
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Q

And the 11th?

That's correct.

And the 10th?

That's correct.

And the 9th?

That's correct.

And the 8th?

That's correct.

You weren't just merely testifying that he

usually went with you?

that.

A

Q

tC

He was every day with me.

He was with you every day?

That's correct, yeah.

To go back and, after you broke the fast, to

the mosque physically?

That's correct.

With ?ou?

That's correct.

MS. GUTIEfiREm That's all, thank you.

THE COURT: Very well. Any further?

MR. URICK: Very briefly, Your Honor, based on

RECROSS EXAMINATION

BY MR. URICK:

At the mosque, the prayer from 8 to roughly 10,

17
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MR. URICK: Mr. Clerk, will you give that to the

witness, please?

THE CLERK: Which one, No. 3?

THE COURT: I believe it's 15, is it not?

MS. GUTIERREZ: Seventeen, Judge.

MR. muck: Three.

THE COURT: Three.

MS. GUTIERREZ: Oh, 3, right. Correct.

THE COURT: Exhibit 3?

MR. URICK: Yea, this is the exhibit.

THE COURT: Detective, we'll need you to read the

entire thing since we're publishing it. Everything that's

on that page needs to be read.

THE WITNESS: Yes, Your Honor.

THE COURT: From top to bottom.

THE WITNESS: The memo is dated 12 February 1999.

It's from Detective Darryl Massey to Detective Greg

McGilvery. It's in reference to possibly pertaining to

Hey Men Lee investigation, H—99-030.

Sir, on February 12th, 1999, approximately

1519 hours, your writer received a call from

anonymous called (Asian male, 13 to 20 years

old) who advised your investigators should

concentrate on the victim's boyfriend (Adnan

Syed, Asian male, 17 years of age) as a
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suspect in the murder. The caller further

advised that the boyfriend has taken the

victim to Leakin Park on past occasions for

sexual encounter. Prior to concluding the

phone interview, the caller further stated

that the victim broke off the relationship

with her boyfriend about a week before she

was reported missing.

At this point, the caller terminated the

conversation. Simultaneously, your writer

activated Star 57 on extension 2100. The

recording infiormed your writer the service

was not available due to the caller not

being 1n the service area.

0n February 12th, 1999. approximately 1525

hours, the above anonymous person called the

Homicide Unit. This time the caller

remembered that a year ago the suspect

informed a friend of his (Base: Ali, Asian

male, 17) if he ever hurt his girlfriend he

would drive her car into a lake. The caller

stated the suspect'e friend attends

Centennial High School in Columbia,

Maryland, and his home phone number is area

code 410-203-0522. Again star 57 was
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activated. The recording stated the service

was not available due to the caller not

being in the service area.

Respectfully, Darryl Massey.

THE COURT: Thank you.

BY MR. URICK:

Q And you looked that number up in a criescross

directory, is that correct?

A That is correct.

Q And that number came back listed to who?

A I believe it was -- the last name of the family

was Hussein, 35 I believe it was 09 Charlow Court out in —-

it wasn't Baltimore C¢unty, it was Howard County, I

believe.

Q And you are aware that that is the home address

of Vassar Ali?

A Yes, sir, I am.

MS. GUTIERREZ: Objection.

THE COURT: Overruled.

MS. GUTIERRBZ: Wasn't established, any home

address of anybody. Ha‘s only established the listing to

the name.

THE COURT: Overruled.

BY MR. URICK:

Q And that Yaasar Ali is a friend of the Defendant,
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Q All right. Now, how often did you have an

occasion to see him at‘nhe mosque?

A At times, ipwqu1d be almost every other day but

sometimes it would befwegkly.

Q Sometimes ifi.wgu1d be weekly. And what would,

what would that dependiupon?

A Whether we nad‘school or not. In the summer, I'd

be there almost everyfday or every other day, but during

school, most likely, i; was a weekly basis.

Q As between fourself and Adnan Syed, who was at

the mosque more often?

A Adnan.

é And to your awareness, how close to the mosque

did he live?

A Less than a mile. He was very close.

Q Okay. And,'Mr. Chaudry, did your ~— the rest of

your family belong t4 the mosque?

A Yes.
I

I

Q And did the rest of Adnan's family belong to the

mosque?

A Yes, as far as I know.

‘ Q What are the obligations of Muslims or the

encouragement of Muslims in regard to ordinary days of the

year and praying?

A The Muslims pray at least five times a day.
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Q And is it required that the praying take place at

a specific location?

A No, it's not.

Q And is the mosque open to accommodate Muslims

coming to the mosque to pray?

A Yes, it i:.?
I

Q And doas th§§ include students such as yourself

who would still be in high school?

A Yes.

Q And are you encouraged to pray five times a day?

A Yes, I am.

Q And is there any tenet of the faith that requires

you to go to the mosque to pray?

A Nothing that requires me to go to the mosque to

pray.

Q But 1t urges you to do so?

A Yes.

Q All right. Now, during the regular year in

regard to attendance at the mosque for prayer in the

evening, were you a hatber attender-or was Adnan?

A Adnan.

Q Okay. And how did you know that?

A Well, one of the ways I met him was going to the

mosque. You know, almost every time I went, which was

occasionally, he would be there. So that's how I met him.
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phone, correct?

A No. For some time that he was dating Hey Men

Lee, he didn't have a'cell phone.

Q And it wasn't till after the second breakup with

her that he actually got a cell phone, correct?

A I don't remember the exact date he got the cell

phone, but I do know that while he was going out with Hey,

for some time, he did not have a cell phone.

Q Now, you appeared before the Grand Jury on

April 2nd -—

MS. GUTIERREZ: Objection.

MR. URICK: A— April 5th, April 6th, and

April 7th, correct?

THE COURT: $ustained.

BY MR. URICK:

Q Do you have-any recollection of seeing the

Defendant on January 13th?

A No.
‘

Q Is it a facfi the Defendant told you that his

parents came to the qua¢oming Dance?

MS. GUTIERREZ: Objection. Beyond the scope.

THE COURT: Overruled.

And you can answer that yes or no.

THE WITNESS: Yes.

BY MR. URICK:'
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actually been at the mosque but not actually praying --

A

Q

A

Q

Yes.

—- or able fio listen to him?

Yes.

But generally, otherwise, you were there every

day of Ramadan?

D

W

D

Most of the time I was there.

Because it was recommended?

It was recommended.

And every time you were there, was Adnan there?

MS. MURPHY: Objection as to form.

THE COURT: Overruled.

Do you recall?

THE WITNESS: Yes. He was there most of the

time. Most of the time he was there.

further.

BY MS. GUTIERREZ:

Much more than you?

Oh, he was there more than I was.

MS. GUTIERREZ: Thank you. I have nothing

THE COURT: Anything further, Ms. Murphy?

MS. MURPHY: No, Your Honor. Thank you.

THE COURT: May this witness be excused,

Ms. Gutierrez?

MS. GUTIERREZ: Yes, Your Honor.
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Q To try to use the terms holier, are the last 10

days holier than the first 20 days of Ramadan?

A

Q

I would say.

Okay. Now, directing your attention back to

Ramadan last year, do,you recall that?

A

WDFJOWIOWIO

Q

discussed?

A

V

0

v

o

Q

pray on a

A

Q

Yes.

Okay. And, sir, back then you knew Adnan Syed?

Yes.

And you knew‘his family?

Yes.

Is Adnan Syqd someone you saw during Ramadan?

Yes.

And when and‘where would yau see him?

Normally, the Erayer Hall.

And is thatgduming the night prayers that we've

I would say.yaa.

In whose compaqy would he be?

The young pagpye of his age.

And did you see his father there?

Yes.

Was his father someone who attended the mosque to

nightly basis?
-

Yeah, he's pretty regular.

And did his —‘ when his father came to the
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mosque, did he bring Adnan, if you know?

A I cannot recall that because I see most of the

people in the mosque itself.

Q Okay. But Ycu can't recall any specific day?

A As soon as éhey get out of the car, I will ——

different people take different routes.

Q In regard to -- did there come a day when Adnan

gave a talk or led a prayer?

A Yes.

Q And do you recall that day?

A Reason I recall it, that most of the arrangements

are made through me, the list --

Q Through you?

A Right. Those people, you know, normally —— one

of the person who's in charge will make the recommendation

and we will ——

Q That's one of your jobs?

A Yes.

Q For the moflqua?

A Yes .

Q Okay. And were you physically present when Adnan

A I have seen him talking in them mosque.

Q okay. And was that an occasion —— was that a

good or bad occasion for his family, if you know?
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A It's an excellent occasion for the family and the

community.

Q And why is it such a good occasion for his

family?

A See, normally, prayers are derived from the Koran

itself and —-

Q Which is considered the Holy Book in ——

It's considered the Holy Book.

For Muslims?

v

D

V

For the Muslims, yeah.

And then normally, the talk is given based on

that. So, you know, they are really prepared to talk from'

the Book itself.

Q Is there some significance to a younger person,

such as 17, being aff¢rdad the opportunity to do so?

A Yes. The mosque always tries —— try to do that,

the younger people should being to ——

Q And'why is that?

A So that they,know and they have a knowledge

because there ia no other place to gain such knowledge.

Q Okay. And you remember that occasion?

A Yes.

Q And that occasion occurred on what date?

A I cannot say. What it is. is every night I am

there.
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Q Oh, okay. So you recall the occasion but not

specific --

A I recall thq occasion that he was there.

Q Okay, but -« and generally. during Ramadan that

began on December 20th, 1998, and ended in late January

1999, did Adnan attend regularly with his father?

A I would say yes.

Q Now, being familiar with Adnan all of his life,

what language does he speak?

A Normally, all of our children, including him,

tend to speak English.

Q Okay. And are you aware whether or not English-

was his first language?

A First language is, I believe -— see, that's the

reason —— ha originally come from a region where the Pashtu

was being spoken.

Q And that would have been the Pakistani language

of his parents?

A One of the 3akflstani languages.

Q Are you aware of whether or not Adnan speaks

Arabic?

A I don't believe he can speak Arabic.

Q Is the Kazan written in Arabic?

A Right. He can read it but -—

Q Now, Mr Patel, are you familiar with the tenets
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You need not believe any witness, even if the

witness's testimony ia uncontradicted. You may believe

all, part or none of the testimony of any witness.

Now, there was expert witness testimony given in;

this case. An expert is a witness who has special training-

or expertise in a given field. You.shou1d give expert

testimony the weight and value you believe it should havefl

You are not required to accept any expert opinion. You

should consider an expert's opinion together with all other

evidence in the case.

The weight of the evidence, as I've indicated

previously, does not depend on the number of witnesses onV

either side. You may find that the testimony of a smaller

number of witnesses for one side iS‘more believable than

the testimony of a greater number of witnesses on the other

side.

The Defendant, Mr. Syed, has an absolute

constitutional right not to testify. The fact that

Mr. Syed did not testify must not be held against him. It

is not to be considered by you in any way. or even

discussed by you.

The mere presence of a person at the time and

place of the commission of an offense is not by itself

sufficient to establish his guilt but may be considered

with all the other surrounding circumstances. Evidence has
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been:presented at this case that the Defendant was not

thére when the crime was committed. You should consider

this evidence along with all other evidence in the case.

Thus, in order to convict the Defendant, the State must

prdve beyond a reasonable doubt that the crime was

committed and that the Defendant committed it.

You've also heard testimony from a witness, Jay”

Wilda, who may have been an accomplice. An accomplice is

one who knowingly and voluntarily cooperated with, aided,

advised or encouraged another person in the commission of a

crime. If you are not convinced that Jay Wilds was an

accomplice, you should treat that testimony as you would

treat the testimony of any other witness. 0n the other

hand, if you are convinced that Jay Wilda was an

accomplice, then you must decide whether that testimony was

corroborated before you may consider it. The Defendant

cannot be convicted solely on the uncorroborated testimony

of an accomplice. However, only slight corroboration is

required. This means there must be some evidence in

addition to the testimony tending to,show either that, one,

the Defendant committed the crime charged or, two, that the

Defendant was with others who committed the crime at the

time and place that the crime was committed.

If you find that the testimony of Jay wilds has

been corroborated, it should be considered with caution and
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1999. She was buried in Leakin Park. She was killed in

her own car. These are facts that we know from all the t;

evidence in the case.

We know this is a murder. You heard from

Dr. Corell (phon. sp.), the medical examiner. She told y¢fi

in great detail why we know that Hey Lee was strangled.

And we know more than that. She was strangled by someone's

bare hands, with the Defendant's bane hands. Dr. Corell

told you about the bruised muscles in her neck, about the

tiny blood vessels in her eyes that burst. about the bone,

the hyoid bone in her throat. It was broken by the force

of human hands. She told you all these things.

We know that this occurred in Hey Lee's car. We

know this because the Defendant told Jay Wilds that's where

he did it, but we know much more about it. Think again

about Dr. Corell's testimony and what this autopsy report

tells you. We know that Hey Lee was a passenger in tha

car. The Defendant told Jay wilds that as she struggled,

as she tried to get away, she kicked the wiper lever. You

saw a video showing this wiper lever, how it dangled from

the steering column on the car. That was consistent with

what Jay Wilda said. In order for Hey Lee to kick this

wiper lever, we know she was in that passenger seat.

Dr. Corell told you about bruises on the right

side of her head. Think about it. She struggled, she's
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trauble with her mother's rules, which is not unusual fort

teenagers, she doesn't mention it once in any of the
r

January entries. She was planning to go somewhere but she

didn't take her diary. And the very last entry,

January 12th. 1999.

And most importantly, ladies and gentlemen,

consider what we know about Hey Lee. She‘s a bright girL;

she's a busy girl. And on January 13th, 1999, she had lots

of things to do. What does her schedule that day tell us?

We know she was in class at 2:15. Ayisha Pittman had that

class with her, and so did the Defendant. Ayisha Pittman

tOld you that at the end of class at 2:15 Hey was talking

to the Defendant. We know she immediately went to the gym

area because that's where Inez Butler him. They told you

in great detail about their encounter.

We know that she left immediately to pick up her

young cousins who were just in elementary school. By 3:00,

it was known to her family that she had not done this.

Ladies and gentlemen, Hey Lee was dead in 20 to 25 minutes

from when she left school. And we know that she was dead

because she was supposed to return to Woodlawn High School

and travel with the rest of the team. We know this didn't

happen because Ms. Inez Butler, who remembers so well

seeing Hey that afternoon, had to go in Hey's place with

the rest of the team.because she didn't show up.
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go to the mall. Sure enough, the records show you

10:45 a.m. the Defendant calls Jay Wilda to go shopping.

The Defendant calls Jay Wilds. The records will show you,

if you look at call no. 32, that cell phone was in the

coverage area of LSSIA, up here in the orange, thelarea

that covers Woodlawn High School, which is where the

Defendant was that morning. Krista Meyers told you she saw

him in first period class.

The Defendant picks Jay up and they go to the

mall. At some point, the Defendant goes back to school and

he gives his car and his cell phone to Jay wilds at that

point in time. Where Jay Wilds goes in this period is not

clear. It's not clear from Jay, it's not clear. Nobody

knows. But it is clear from these cell phone records that

Jay wilds is nowhere near Hey Men Lee. He is nowhere near

Woodlawn High School where we know she is. Jay Wilde is

over here and Jay Wilds is downtown. He thinks he may have

gone to a— looking for marijuana. Maybe he did. But the

records are clear. he's nowhere near Hey Men Lee.

Jay does remember at 12:43 p.m., while he's

downtown, he gets a call from the Defendant. The Defendant

says I'm not ready for you yet but pick me up at 3:45. At

this point, Jay is still in the city, L652A.

We know that class ended at 2:15 that day. And

remember back to Ayiaha Pittman's testimony. The Defendant
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was talking to Hey Lee at that point in time and Inez

Butler sees Hey as she rushes out of school, grabs her

snack, and heads out the door. Ladies and gentlemen, she's

dead within 20 minutes.

2:36 p.m. the Defendant calls Jay wilds, come get

me at Best Buy. Jay Wilda is at the home of Jennifer

Pueitari at this point, and the records are clear. Call

no. 28 occurs in the cell area covered by LSSlB. This is

the area that the AT&T engineer told you covers Jennifer

Pusitari's house --

So Jay drives to the Best Buy, and it is there

that the Defendant, for the first time, opens his trunk and

shows Jay Wilds the body of Hey Lee. By 3 p.m., by 3 p.m.,

her family knows she hasn't picked up her cousins.

The Defendant gets Jay to follow him to the I-7o

parking lot where they leave Hey's car, and they then head

back towards Woodlawn from the park and ride together.

It's at that point, at 3:32 p.m., that the Defendant calls

Néisha Tanner in Silver Spring. She says hello to Jay. We

know they are together at that point in time. That call

lasts for 2 minutes and 22 seconds. Jay Wilds doesn't know

Neisha Tanner, and Naisha Tanner told you this is her own

private line, nobody answers that line but her, and the

Defendant is the only one who knows her. This occurs in

the COVerage area of L651C, the pink area, which would be
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that there were two almost identical strength signals,

either one of which a cell phone could originate a call

through and that those were cells 608C and 605A. And lo

and behold, three calls in the time period that two

different witnesses put them at that location, both of

those sites originate calls out of this cell phone.

The Defense tells you well, they can't place you

specifically within any place by this. Absolutely true,

but look at 7:09 and 7:16, 6893, which is the Leakin Park

coverage area. There's a witness who says they were in

Leakin Park. If the cell coverage area comes back as that

that includes Leakin Park, that is reasonable ‘

circumstantial evidence that you can use to say they were

in Leakin Park. You've got it two ways: through the cell

phone records, through the witness testimony. The two mesh

together. And notice again that cell phone is nowhere near

the mosque, which would be at the corner of Johnnycake and

Rolling Road, which is over here, which is right near the

Defendant's house, too. That cell phone is way downtown at

6893. That's another inference from which you can say the

Defendant was not at the mosque.

And immediately following that are the two calls

in the 653A and C areas that would be consistent with a car

on Edmondson Avenue, moving back towards Woodlawn, and

those are at 8:04, 8:05. That cell phone is not at the
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THE CLERK: Who shall say for you?

THE JURY: .Juror 1.

THE CLERK: Madam Foreperson, please stand.

Madam Foreperson, as to the case of State of

Maryland versus Adnan Syed, Cases No. 199103042, 43, 46, as

to Case No. 199103042, question 1 as to Count 1, charge of

first degree murder of Hey Men Lee, how do you find the

Defendant Adnan Syed, not guilty or guilty?

THE FOREPERSON: Guilty.

THE CLERK: Case No. 199103043, question 3 as to

Count 1, charge of kidnapping by fraudulently carrying

Hey Men Lee within the State, how do you find the Defendant

Adnan Syed, not guilty or guilty?

THE FOREPERSON: Guilty.

THE CLERK: As to Case No. 199103045, question

no. 4 as to Count l, charge of robbery of Hey Men Lee, how

do you find the Defendant Adnan Syed, not guilty or guilty?

THE FOREPERSON: Guilty.

THE CLERK: :Case No. 199103046, question no. 5,

as to the charge of false imprisonmant by deception of

Hey Men Lee, how do you find the Defendant Adnan Syed, not

guilty or guilty?

THE FOREPERSON: Guilty.

THE CLERK: Is there a request to poll the jury?

Ms. GUTIERREZ: Yes.
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Juror No. 2, you heard the verdict, is your

verdict the same?

same?

same?

same?

Same?

same?

same?

SEMB?

JUROR NO. 2:

THE CLERK:

JUROR NO.

THE CLERK:

3:

JUROR NO. 4:

THE CLERK:

JUROR NO.

THE CLERK:

JUROR N0.

THE CLERK:

JUROR NO.

THE CLERK:

JUROR NO.

THE CLERK:

JUROR NO.

5:

6:

7:

8:

9:

Yes.

Juror No.

Yes.

Juror NO.

Yes.

Juror NO.

Yes.

Juror No.

Yes.

Juror NO.

Yes.

Juror No.

Yes.

Juror Nb.

7,

8,

is

is

is

your

your

your

your

your

your

your

verdict

verdict

verdict

verdict

verdict

verdict

verdict

(No audible response)
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THE CLERK: Juror No. 10, is your verdict the

same?

JUROR NO. 10: Yes.

THE CLERK: Juror No. 11, is your verdict the

same?

JUROR NO. 11: Yes.

THE CLERK: Juror No. 12, is your verdict the

same?

JUROR NO. 12: Yes.

THE CLERK: Members of the jury, hearken to the

verdict as the Court has recorded it. As to Case No.

199103042, as to Count 1, charge of first degree murder,

you find the Defendant guilty; as to Case No. 199103043, as

to Count 1, charge of kidnapping, you find the Defendant

guilty; as to Case No. 199103045, Count 1, charge of

robbery, you find the Defendant guilty; as to Case

No. 199103046, false imprisonment, you find the Defendant

guilty, and so say you all? If so, please say I do.

THE JURY: I do.

THE COURT: Ladies and gentlemen, I want to thank

you for your time. If you'll just remain seated for one

moment, I do want to address you in just a moment.

Counsel, there having been a guilty finding as to

the counts that were sent to the jury, at this time is

there a request by the Defense with regard to any
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MR. BROWN: Yes, we are, Your Honor.

MS. MURPHY: Your Honor, this is the State's ~—

THE COURT: Ms. Murphy.

MS. MURPHY: —H motion. We are requesting an

order from.Your Honor directing Mg. grown to release

portions of Ms. Gutierrez's file.

As Your Honor is aware, the defendant in this case,

Adnan Syed, was convicted of fir§t degfee murder and

related charges following a six week trial in 2000 that

took place before Judge Kerr.

Mr. Syed strangled his classmate and forme;

girlfriend, Hai Min Lee, and buried her body in Lincoln

Park where it was not discovered for many weeks. Following

the conviction Mr. Syed's appeal was litigated and denied,

and he filed this post —- this petition for post conviction

relief.

Primary allegation, Your Honqr, is ineffective

assistance of counsel. His trial counsel was Christina

Gutierrez, who as Your Honor is aware is deceased.

THE COURT: The late‘Christina Gutierrez, yes.

MS. MURPHY: And counsel alleges numerous grounds

on which he bases the petition, including failure to

establish a timeline, failure to investigate an alibi

witness, failure to move for a new trial, failure to

effectively cross examine a certain witness, failure to
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pursue a plea offer, failure to request change of venue,

failure to investigate an accessory. And in the end he

alleges a cumulative ineffective assistance of counsel.

Attached to the petition are documents, including a

letter from this alleged alibi witness to the defendant,

and also an affidavit from the alleged alibi witness. I

think these documents exemplify that the State is in need

of documentation from Ms. Gutierrez's file because without

her input in this situation, we don't know all the facts

she considered in preparing her defense. We do know there

was a defense utilized in this case. And as I mentioned,

the trial was six weeks long.

The Strickland case, which is the seminal case on

ineffective assistance, initially suggested the requirement

that inquiry into a counsel's conversation to the defendant

may be critical to the proper assessment of counsel's

litigation decisions.

And the Maryland case on point is‘State vs Thomas

which refers to the idea that the attorney client privilege

is subsequently waived pursuant to a claim of ineffective

assistance. It refers to that as the universally accepted

rule.

The State does acknowledge in reviewing petitioner‘s

response to our motion that the waiver is, of course, not

open ended. That materials that we are seeking do need to
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