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STATE APPELLATE MEDIATION PROGRAM SURVEY

1. What year was your appellate mediation program established?

2. What formal method, if any, was used to establish the program (e.g., rule,
administrative order, other)?

3. Are mediations ordered by the court or is mediation an optional service provided
upon request?

4. When did the program begin conducting mediations?
5. How many civil appeals are administered by your court annually?

6. How are appellate cases selected for mediation? Please include a brief description
of the criteria or indices used in such selection process.

7. How many cases were mediated in the most recent year?

8. How many cases settled in mediation in the most recent year?
Full settlements Partial settlements

9. How does your program define a “partial settlement?”

10. Does your program offer mediation in cases with self-represented parties?
If so, approximately what percentage of the cases,mediated in the most recent
year involved at least one self-represented party? Does your program employ

different policies or screening in cases involving self-represented parties?

11. Who serves as mediators in your program? How many of such mediators are currently
active in your program?

12. What are the required qualiﬁéations for appellate mediators in your program?

13. How are mediators selected or designated for a particular case?

14. Are your cases mediated by one mediator or are they co-mediated?

15. Please describe generally the mediation approaches used by your mediators, e.g.,
facilitative, directive/analytical, mediation combined with neutral case evaluation, and

other approaches or services.

16. Please describe the roles and relationships of judge and non-judge leadership in the
direction and management of your appellate mediation program.

17. What is the annual cost of the program?



18.

19.

20.

21

21.

22.

23.

24.

25.

26.

How many staff persons assist in the management and administration of your
appellate mediation program? How many of such persons, if any, also serve
as mediators in your program?

If parties are ordered to mediation in your program, are they permitted to
“opt-out” of mediation? Please describe the grounds permitted to opt-out.

Is your program authorized to impose sanctions for failure to participate in
mediation or for other reasons rising from the mediation process? If so, have such
sanctions been imposed? Please describe.

. What are the major case types you currently mediate, with approximate percentages

(most recent year)? (e.g. contract, domestic, tort)

1) %
2) %
3) %
4) < %
5) %
6) %
7) %

If you are able to provide settlement statistics per case type, please do so.
What types of civil cases, if any, are ineligible for mediation in your program?

Has your appellate mediation program been significantly modified in program or
service design or operational policies since its creation? If so, please describe.

What do you rate as the most significant successes of your appellate mediation
program to date?

What are the major challenges or issues your program continues to face that you would

like to discuss with other appellate mediation programs around the country?

How has the program affected the workload of your court? Has your court been able to
dispose of more cases annually? What effect, if any, has your program had on the need

for additional judicial resources?



27. Please attach copies of relevant rules, orders, guidelines, operational forms,
brochures, articles and other materials that may help describe your appellate
mediation program. '

28. Has your program been evaluated? If so, could you share the results of the
evaluation?
Mediation Program Name:
Court:
Court Case Jurisdiction:
Court Geographic Jurisdiction:
Name of Mediation Program Director/Administrator:
Address:
Telephone:
Email:
Website:
I hereby give permission to the Office of Mediation, Maryland Court of Special

Appeals to use my survey response in a report created and distributed to appellate
courts and other appellate mediation programs.

Date:

Name

Signature

Title

Please return your completed survey and other materials by January 31, 2012 to Mala
Malhotra-Ortiz, Office of Mediation, Maryland Court of Special Appeals, Courts of Appeal
Building, 361 Rowe Blvd, Annapolis, MD 21401. Email, Mala.Ortiz@mdcourts.gov,
phone 410-260-3715, fax 410-260-1547.
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STATE #21 SETTLEMENT
#21 CASE TYPES
STATISTICS
Alabama-Supreme Ct.& / |Contracts-Commercial 20%  |56%
Contracts-Arbitration 17% 65%
Tort-Negligence 9% / 50%
Domestic-Divorce 31% 44%
Domestic-Mod/Custody 24% |31.5%
Civil Appeals Ct. Workers Comp. 23% 60%
Alaska-Supreme Ct. Domestic 30%
Personal Injury 20% N/A
Contracts 45%
Other 5%
Arizona-Div. 1 Contracts 35-45% 50%
Divorce 17-25% 50%
Tort 12-36% 80%
Arizona-Div 2 Domestic Relations 17%
Worker's Comp. 10%
Attorney's Fees 10%
Construction Lien 10%
Financial 10%
Probat/Estate 7% N/A
Employment 7%
Insurance 3%
Personal Injury 3%
Miscellaneous 23%
Arkansas Probate 57% 50%
Worker's Comp 28% 50%
Contract 14% 0%
California-1st
N/A N/A
California-2nd
N/A N/A

revised 4/24/12



STATE #21 SETTLEMENT
#21 CASE TYPES STATISTICS
California-3rd Tort 43.4%
Contract 38%
Family Law 19%
Real Property 9.4%
Equitable Action 9.4%
Writ Proceedings 3.7%
Probate 2%
Other 2%
California-4th Tort 33% 53%
Contract 27% 46%
Real Property 16% 50%
Employment 13% 50%
Family Law 4% 50%
Environmental 2% 0%
Probate/Trust 4% 50%
California-5th
N/A N/A
California-6th Contract 90%
N/A
Tort 10%
Connecticut
N/A N/A
Florida-5th Foreclosure 24%
Contract 15%
Personal Injury 12%
Family w/children 8% N/A
Family w/o children 8%
Insurance 4%
Other 29%
Hawaii Divorce
Trusts
Workers Comp. N/A
Contract

revised 4/24/12



STATE

#21 CASE TYPES

#21 SETTLEMENT

STATISTICS
Kentucky Domestic 35%
Tort 30%
Contract 20% N/A
Real Property 10%
Administrative Law 5%
Maryland Domestic 30% 69%
Contracts 24% 74%
Torts 17% 68%
Real Property/Zoning 12% [68%
Foreclosure 10% 55%
Workers Comp 4% 66%
Estates & Trusts 3.5% 70%
Administrative 3.5% 70%
Corporations 1.4% 75%
Minnesota
Family Law 100% ~37%
Missouri-Eastern Contract 19% 25.5%
Tort 7.5% 15%
Insurance 13% 10%
Domestic 18% 13%
Attorney Fees 5% 5%
Missouri-Western Family Law 60%
N/A
Other 40%
Montana Workers Comp. 33%
Money Judgments 14%
Domestic Relations 8%

revised 4/24/12




STATE #21 SETTLEMENT
#21 CASE TYPES STATISTICS

Nevada Contract 13% 49%
Personal Injury 12% 51%
Other (complex) 11% 55%
Domestic 11% 56% cust./59% non
Workers Comp. 9% 60%
Tort 7% 47%
Foreclosure 7% 41%
Employment 5% 43%
Medical Malpractice 5% 34%
Real Property 4% 46%
Corporate 4% 57%
Probate 2% 65%
Construction Defect 2% 58%
Government 2% 37%
Administrative 2% 49%
Landlord/Tenant 2% 48%
Water/Mining 1% 26%w / 67%m
Tax 1% 35%
Commercial 1% 51%

New Hampshire Civil 50% 28%
Administrative 25% 57%
Domestic 25% 28%

New Mexico N/A N/A

New York-2nd N/A N/A

New York-3rd Tort 30%
Contract 17%
Child Support,etc. 13%
Matrimonial 12% N/A
Estate 12%
Foreclosure 8%
Miscellaneous 8%

revised 4/24/12



STATE

#21 CASE TYPES

#21 SETTLEMENT
STATISTICS

North Carolina

Workers Comp. 60%
Family Law 20%
Tort 10%

Other 10%

N/A

North Dakota

N/A

N/A

Ohio-4th

Tort 30%
Foreclosure 23%
Real Property 13%
Domestic 10%
Contract 6%
Landlord/Tenant 6%
Employment 6%

N/A

Ohio-6th

Contract 46%
Foreclosure 26%
Divorce 7%

Quiet Title 3%

Real Property 3%
Tort 7%

Consumer Protect 3%

N/A

Ohio-8th

Contract 40%
Tort 30%
Domestic 10%
Probate 10%
Administrative 5%
Other 5%

N/A

Ohio-10th

Commercial 20%

Contract 20%

Foreclosure 10%
Domestic/Decree 7.5%
Domestic/Post-Decree 10%
Tort 12.5%

Administrative 5%

Probate 2.5%
Landlord/Tenant 5%
Creditor/Debtor 7.5%

N/A

revised 4/24/12



STATE

#21 CASE TYPES

#21 SETTLEMENT
STATISTICS

Ohio-11th

Contract 25%
Domestic 25%
Foreclosure 12%
Small Claims 10%
Administrative 6%
Torts 15%
Probate 8%

N/A

Ohio-12th

Domestic
Contract

Tort

Small Claims
Workers Comp.
Original Actions

N/A

Oklahoma

Contract 34%
Domestic 37%
Employment 9%
Real Property 6%
Landlord/Tenant 3%
Personal Injury 3%
Other 8%

N/A

Oregon

General Civil 50%
Domestic 25%
Workers Comp. 10%
Other 15%

81%
70%
N/A
N/A

Pennsylvania-

Commonwealth

Workers Comp. 35%
Zoning 15%

Public Welfare 9%
Eminent Domain 9%

~46%

Pennsylvania-Western

Tort 10%

Contract 10%
Domestic 50%
Estates/Trusts 20%
Real Property 10%

N/A

revised 4/24/12




STATE #21 SETTLEMENT
#21 CASE TYPES STATISTICS
Pennsylvania-Eastern Tort 40%
Contract 20%
Domestic 10% N/A
Foreclosure 10%
Miscellaneous 20%
Rhode Island Other 30% 31%
Personal Injury 25% 45%
Contract 22% 26%
Property 10% 22%
Wills/Trusts 10% 11%
Employment 9% 13%
Probate 2% 0%
South Carolina N/A N/A
Tennessee Medical Malpractice
Other
Personal Injury N/A
Real Property
Workers Comp.
Texas-4th N/A N/A
Texas-14th N/A N/A
General Civil 64% 50%
Administrative/Agency 20% 47%
Utah Domestic 14% 50%
Interlocutory 1% 0%
Juvenile 1% 100%

revised 4/24/12
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Survey Response

Alabama




Al

STATE APPELLATE MEDIATION PROGRAM SURVEY

1. What year was your appellate mediation program established?

2003

2. What formal method, if any, was used to establish the program (e.g., rule,

administrative order, other)?
In the spring of 2002, after having preliminarily researched the concept of

appellate mediation for civil appeals in Alabama, the Alabama Supreme Court
Standing Committee on the Rules of Appellate Procedure recommended that the
Supreme Court appoint a committee to make an in-depth evaluation of the
feasibility of appellate mediation in Alabama and to draft rules governing
mediation.

In May 2002, the Supreme Court Committee on Appellate Mediation met for the
first time. The Committee studied state and federal appellate mediation programs
from around the country. The committee proposed a program similar to the
mediation program used by the District Court of Appeal, Fifth District, Florida.
The Committee on Appellate Mediation drafted rules for the proposed program
and, after having reviewed the proposed rules, on July 17, 2003, the Supreme
Court adopted Rule 55, Alabama Rules of Appellate Procedure, which provides
for appellate mediation. On November 17, 2003, the Supreme Court adopted the
Alabama Appellate Mediation Rules, which govern the mediation procedure.

3. Are mediations ordered by the court or is mediation an optional service provided

upon request?
Mediation is court ordered 98% of the time, but there have been a few instances

where it has been requested by the parties.

4. When did the program begin conducting mediations?

5.

January 2004
How many civil appeals are administered by your court annually?

Alabama Court of Civil Appeals — On average, 1,200 cases are docketed and of
those, 1,100 are civil appeals.
Supreme Court of Alabama - On average, 1,828 cases are docketed and of

those, 680 are civil appeals.



6. How are appellate cases selected for mediation? Please include a brief description
of the criteria or indices used in such selection process.

Selection is made on a case by case basis. The standard of review is very
important in the appellate review of a case; however, during the mediation
process, when screening, the Appellate Mediation Administrator for the Court of
Civil Appeals looks more to the conflict/dispute. The standard of review, reversal
rates, and other matters may be brought to the attention of the parties/attorneys

by the mediator during the mediation process.

The process begins with a review of the docketing statement and, if it appears
the case might be appropriate for appellate mediation; screening forms are
sent to the attorneys asking for their input on whether they think the case is
appropriate for appellate mediation. That form is confidential and filed only
with the Appeliate Mediation Office. It is not served on opposing counsel.
The Confidential Statement is reviewed along with the information on the
docketing statement and any attachments (usually the complaint; any
amended complaint; motion for summary judgment (if summary judgment
was entered in the case); the final decision; post-judgment motions, if any;
and any ruling thereon. After this review a determination is made as to
whether the case will be referred to appellate mediation or reinstated to the
appellate docket.

7. How many cases were mediated in the most recent year?
184 cases were referred to appellate mediation in 2011, from both the Supreme

Court and the Court of Civil Appeals.

8. How many cases settled in mediation in the most recent year?
Full Settlements from both courts in 2011: 91

Partial Settlements from both courts in 2011: 3



9.

10.

11

12.

13.

14.

How does your program define a “partial settlement?”

A partial settlement may result in one or more, but not all, issues on appeal being
resolved. A partial settlement may also result when the parties reach an
agreement and one or more parties to the appeal are dismissed from the appeal.
A partial settlement is noted in the mediation stats; however, this category is not
used in computing the settlement/impasse rates.

Does your program offer mediation in cases with self-represented parties?

If so, approximately what percentage of the cases mediated in the most recent
year involved at least one self-represented party? Does your program employ
different policies or screening in cases involving self-represented parties?

No

. Who serves as mediators in your program? How many of such mediators are currently

active in your program?

This program does not have staff mediators. Rather, we have an approved roster
of appellate mediators (Rostered Mediators) who have met criteria as set forth in
Rule 4(a)(1), Alabama Rules of Appellate Mediation. Currently we have 160
Rostered Appellate Mediators.

Additionally, parties may select a person as a mediator who is not on the
approved roster of appellate mediators. In order to serve as a mediator on an
appellate case, they must meet criteria set forth in Rule 4(a)(2), Alabama Rules
of Appellate Mediation. As of January 2012, we have 162 Non-Rostered
Appellate Mediators on file.

What are the required qualifications for appellate mediators in your program?
See Rule 4, Alabama Rules of Appellate Mediation, attached with this survey.

How are mediators selected or designated for a particular case?
95% of the time the mediator is jointly selected by the attorneys in the appeal.

5% of the time they are selected by the administrator for the program, if the
attorneys were unable to jointly agree.

Are your cases mediated by one mediator or are they co-mediated?
One mediator.



15.

16.

17.

Please describe generally the mediation approaches used by your mediators, e.g.,
facilitative, directive/analytical, mediation combined with neutral case evaluation, and
other approaches or services.

The Alabama Rules of Appellate Mediation encourage, but do not require, the
facilitative method. See Rule 5(h), ARAM.

Please describe the roles and relationships of judge and non-judge leadership in the
direction and management of your appellate mediation program.

The Supreme Court Committee on Appellate Mediation, formed in 2002, consists
of Supreme Court justices; retired justices; the clerks of the Supreme Court and
Court of Civil Appeals; the Executive Director of the Alabama Center for Dispute
Resolution; the Chair of the Supreme Court of Alabama Standing Committee on
the Rules of Appellate Procedure; and the Administrators and Program
Coordinator of the Alabama Appellate Mediation Program. The Committee
provides general direction as needed, but is not involved in the daily process of
the program. The program is confidential and specific information regarding
mediated cases is not released to the courts. The justices and judges of the two
courts have no active role in the mediation program. The administrator for each
court informs them of the categories of cases which are being screened/referred
for mediation and the reasons why other categories are not being
screened/referred. Statistical information is provided to both courts on a monthly
basis.

What is the annual cost of the program?
The Supreme Court of Alabama provides the office space, furniture and

equipment for the Appellate Mediation Program. Some office supplies are split
between the Supreme Court of Alabama and the Alabama Court of Civil Appeals.
There is one full time staff person, the Program Coordinator, and the salary,
various taxes, health insurance and retirement expenses are paid by the
Alabama Supreme Court at roughly $60,000 per year for that person.



18

19.

20.

The two administrators for the program, one from the Alabama Supreme Court
and one from the Alabama Court of Civil Appeals, do not earn extra salary for
working with the program. They are on staff in the clerk’s office in each of those

courts.

. How many staff persons assist in the management and administration of your

appellate mediation program? How many of such persons, if any, also serve
as mediators in your program?

Our program has one full time staff person and two administrators who work on
mediation part time. Staff members do not serve as mediators.

If parties are ordered to mediation in your program, are they permitted to
“opt-out” of mediation? Please describe the grounds permitted to opt-out.

Parties are not permitted to simply “opt-out” of mediation once it has been
ordered by the court. However, there have been a few instances where a party
has filed a motion to reconsider the referral to mediation, and that case may be

removed from the mediation docket at the discretion of the administrator.

Is your program authorized to impose sanctions for failure to participate in
mediation or for other reasons rising from the mediation process? If so, have such
sanctions been imposed? Please describe.

Yes, sanctions have been imposed in a few instances. Rule 5(i), Alabama Rules
of Appellate Mediation states: “Neither the appellate mediation office nor the
appellate mediation administrator has the authority to impose sanctions. If,
however, a party refuses to attend a mediation session or sessions,
unreasonably delays the scheduling of mediation, or otherwise
unreasonably impedes the conduct of the program, the court may reinstate
the case to the appellate docket, and the court may impose sanctions.
Sanctions may include, but are not limited to, assessing reasonable
expenses caused by the failure of the mediation, including an award of
mediator and/or attorney fees; assessing all or a portion of the appellate
costs; dismissal of the appeal; or taking such other appropriate action as

the circumstances may warrant. No motion for sanctions by litigants or



21.

21.

recommendation for sanction by the mediation office will be presented to
the appellate court until after the court has decided the case on the merits.”
Sanctions from $200 to $500 have been imposed by the Supreme Court of
Alabama on lawyers failing to comply with the mediation rules after notices and
show cause orders have been issued by the Court. The Court of Civil Appeals
has not imposed sanctions on lawyers regarding the appellate mediation
program.

What are the major case types you currently mediate, with approximate percentages
(most recent year)? (e.g. contract, domestic, tort)

For Alabama Court of Civil Appeals Cases:

Domestic Relations - Original Divorce 31%
Domestic Relations - Modifications/Child Custody 24%
Workers’ Compensation 23%

For Supreme Court of Alabama Cases:

Contracts — Commercial 20%
Contracts — Arbitration 17%
Tort — Negligence (Vehicular) 9%

If you are able to provide settlement statistics per case type, please do so.

Of the 31% of Domestic Relations —Original Divorce, there is a 44% settlement
rate.

Of the 24% of Domestic Relations — Modifications/Child Custody, there is a
31.5% settlement rate.

Of the 23% of Workers’ Compensation, there is a 60% settlement rate.

Of the 20% of Contracts-Commercial, there is a 56% settlement rate.

Of the 17% of Contracts - Arbitration, there is a 65% settlement rate.

Of the 9% Tort — Negligence (Vehicular), there is a 50% settlement rate.



22.

23.

24,

25.

26.

What types of civil cases, if any, are ineligible for mediation in your program?

All civil matters within the jurisdiction of the Supreme Court of Alabama and the
Alabama Court of Civil Appeals where all parties are represented by counsel are
eligible for mediation. The Appellate Mediation Administrator for the Court of
Civil Appeals does not send the following categories of cases: juvenile,
administrative agencies, adoptions, commitments, and purely child custody
cases.

In the Supreme Court, only civil appeals are screened and referred to mediation.

Pro Se cases are not screened or referred and neither are State Bar issues.

Has your appellate mediation program been significantly modified in program or
service design or operational policies since its creation? If so, please describe.

On January 6, 2004, January 27, 2005, October 31, 2006, September 15, 2008,
and October 2, 2008, the Alabama Rules of Appellate Mediation were amended.

What do you rate as the most significant successes of your appellate mediation
program to date?

Our settlement rate, which is consistently 50% or higher each month for both the
Supreme Court of Alabama and the Alabama Court of Civil Appeals.

What are the major challenges or issues your program continues to face that you would
like to discuss with other appellate mediation programs around the country?

Education for the attorneys, as well as the general public about the appellate
mediation program.

How has the program affected the workload of your court? Has your court been able to
dispose of more cases annually? What effect, if any, has your program had on the need
for additional judicial resources?

Within the Supreme Court of Alabama, this program has had a positive effect by
disposing of the approximate annual caseload of one justice. The program is
designed so that mediation occurs early in the appeals process, thus reducing
workload of the clerk’s office staff and justices’ staff. This has been very
important during these lean times.



27.

28.

During the past 2 term years, the Court of Civil Appeals, through the Appellate
Mediation Program has fully disposed of 139 cases (certificate of judgment being
issued). The program has been a great asset in disposing of cases in a speedy
manner.

Please attach copies of relevant rules, orders, guidelines, operational forms,

brochures, articles and other materials that may help describe your appellate
mediation program.

See Attachment #1

Has your program been evaluated? If so, could you share the results of the
evaluation?

See Attachment #2



Mediation Program Name: Alabama Appellate Mediation Program

Court: Supreme Court of Alabama
Alabama Court of Civil Appeals

Court Case Jurisdiction: The Supreme Court has jurisdiction of all civil appeals
not within the jurisdiction of the Court of Civil Appeals. See Section 12-2-7,
Alabama Code (1975). The Court of Civil Appeals has appellate
jurisdiction where the amount involved, exclusive of interest and costs,
does not exceed $50,000, appeals from administrative agencies, other
than Public Service Commission, all appeals in workers’ compensation
cases, all appeals in domestic relations cases and all extraordinary writs
arising from appeals in such cases. See Section 12-3-10, Alabama Code
(1975).

Court Geographic Jurisdiction: State of Alabama

Name of Mediation Program Director/Administrator:
Michelle Ohme

Program Coordinator

Celeste W. Sabel

Administrator, Supreme Court of Alabama
Rebecca Oates

Administrator, Alabama Court of Civil Appeals
Address: 300 Dexter Avenue, Montgomery, AL 36104
Telephone: 334-229-0656
Email: mediation@appellate.state.al.us

Website: judicial.alabama.gov/mediation



I hereby give permission to the Office of Mediation, Maryland Court of Special
Appeals to use my survey response in a report created and distributed to appellate
courts and other appellate mediation programs.

Date: January 27, 2012 Michelle J. Ohme
Name

O ia

Signature”

Progam Coordinator
Title

Please return your completed survey and other materials by January 31, 2012 to Mala
Malhotra-Ortiz, Office of Mediation, Maryland Court of Special Appeals, Courts of Appeal
Building, 361 Rowe Blvd, Annapolis, MD 21401. Email, Mala.Ortiz@mdcourts.gov,
phone 410-260-3715, fax 410-260-1547.
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ATTACHMENT #2

Mediator Evaluation Summary Report
For Court of Civil Appeals Cases

Total Evaluations 453

Please note that on some evaluation forms not every question is answered.

Origin of Appeal

Summary Judgment 42
Final Judgment (Non-Jury) 344
Final Judgment (Jury) 18
Other Appealable Order 14
Other 22
Resolution

Full 169

Partial 5

None 270

Other 5

Additional Disputes Resolved

Another Appeal 2
Trial Court Matter 26
Matter Not In Litigation 11
Other 0

Average Session Time
2.76 hours
1.00 hour
2.98 hours
0 hours

Program Rating Average - On a scale of 1 (very dissatisfied) to 5(very satisfied)

Efficiency 4.8
Courtesy 4.8
Paperwork 4.6
Pro Bono 4.6

Mediator’s Averages
Fees Averaged $821

Average # of Sessions In Person

1.4

Average # of Sessions then held by Telephone 4



Attorney Evaluation Summary Report
For Court of Civil Appeals Cases

Total Evaluations 810

Please note that on some evaluation forms not every question is answered.

Resolution

Direct Result 299

Indirect 0

Unrelated 1

Partial 10

None 472

Other 29

Process Rating - On a scale of 1 (very dissatisfied) to 5(very satisfied)
Appellant Appellee

Appropriateness 4.0 3.6

Fairness 4.8 4.7

Participation 4.9 4.8

Confidentiality 4.9 4.9

Outcome 3.3 3.4

Would Participate Again 93% 84%

Program Rating - On a scale of 1 (very dissatisfied) to 5(very satisfied)
Appellant Appellee

Efficiency 47 46

Paperwork 4.7 4.5

Courtesy 49 4.8

Mandatory Participation 4.1 3.6

Mediator Rating - On a scale of 1 (very dissatisfied) to 5(very satisfied)
Appellant Appellee

Impartiality 49 4.9

Temperament 4.9 4.9

Knowledge of Process 4.9 4.9

Knowledge of Subject 4.9 4.9

Effect of Mediation

# of Appellants Who Felt It - Increased Decreased No Change

On Fees 108 88 136

On Costs 80 69 127

On Court Time 42 99 121

# of Appellees Who Felt It - Increased Decreased No Change

On Fees 125 91 124

On Costs 83 62 140

On Court Time 48 105 113



Party Evaluation Summary Report
For Court of Civil Appeals Cases

Total Evaluations 684

Please note that on some evaluation forms not every question is answered.

Resolution

Direct Result 252

Indirect 0

Unrelated 1

Partial 10

None 391

Other 31

Process Rating - On a scale of 1 (very dissatisfied) to 5(very satisfied)
Appellant Appellee

Appropriateness 4.0 3.7

Fairness 4.4 4.6

Participation 4.7 4.7

Confidentiality 4.8 4.8

Outcome 3.0 3.2

Would Participate Again 65% 63%

Program Rating - On a scale of 1 (very dissatisfied) to 5(very satisfied)
Appellant Appellee

Efficiency 4.6 4.5

Paperwork 4.6 4.5

Courtesy 4.8 4.8

Mandatory Participation 4.3 3.9

Mediator Rating - On a scale of 1 (very dissatisfied) to 5(very satisfied)
Appellant Appellee

Impartiality 4.8 4.8

Temperament 4.8 4.9

Knowledge of Process 4.8 4.8

Knowledge of Subject 4.7 4.8



[—ATI'ACHMENT #2
Mediator Evaluation Summary Report
For Supreme Court Cases
Total Evaluations 366

Please note that on some evaluation forms not every question is answered.

Origin of Appeal Additional Disputes Resolved
Summary Judgment 145 Another Appeal 14
Final Judgment (Non-Jury) 51 Trial Court Matter 39
Final Judgment (Jury) 79 Matter Not In Litigation 9
Other Appealable Order 39 Other 0
Other 45

Resolution Average Session Time

Full 142 3.45 hours

Partial 4 1.00 hour

None 203 4.10 hours

Other 7 0 hours

Program Rating Average - On a scale of 1 (very dissatisfied) to 5(very satisfied)
Efficiency 4.8
Courtesy 4.8
Paperwork 44
Pro Bono 4.7

Mediator’s Averages

Fees Averaged $2,009

Average # of Sessions In Person 1.4
Average # of Sessions then held by Telephone 2

M@n-ur...-
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Attorney Evaluation Summary Report
For Supreme Court Cases

Total Evaluations 618

Please note that on some evaluation forms not every question is answered.

Resolution

Direct Result 276

Indirect 2

Unrelated 0

Partial 8

None 304

Other 28

Process Rating - On a scale of 1 (very dissatisfied) to 5(very satisfied)
Appellant Appellee

Appropriateness 4.1 3.8

Fairness 4.8 47

Participation 4.9 4.9

Confidentiality 4.9 4.9

Outcome 3.4 3.5

Would Participate Again 97% 95%

Program Rating - On a scale of 1 (very dissatisfied) to 5(very satisfied)
Appellant Appellee

Efficiency 4.8 4.6

Paperwork 47 4.6

Courtesy 4.9 4.8

Mandatory Participation 4.1 3.8

Mediator Rating - On a scale of 1 (very dissatisfied) to 5(very satisfied)
Appellant Appellee

Impartiality 5.0 5.0

Temperament 5.0 49

Knowledge of Process 5.0 5.0

Knowledge of Subject 4.9 4.9

Effect of Mediation

# of Appellants Who Felt It - Increased Decreased No Change

On Fees 70 90 100

On Costs 67 83 86

On Court Time 32 100 85

# of Appellees Who Felt It - Increased Decreased No Change

On Fees 79 83 98

On Costs 63 80 101

On Court Time 21 108 92



Party Evaluation Summary Report
For Supreme Court Cases

Total Evaluations 458
Please note that on some evaluation forms not every question is answered.

Resolution

Direct Result 197

Indirect 2

Unrelated 0

Partial 8

None 232

Other 19

Process Rating - On a scale of 1 (very dissatisfied) to 5(very satisfied)
Appellant Appellee

Appropriateness 4.1 3.9

Fairness 46 4.7

Participation 4.8 4.7

Confidentiality 4.9 4.8

Outcome 3.3 3.3

Would Participate Again 82% 74%

Program Rating - On a scale of 1 (very dissatisfied) to 5(very satisfied)
Appellant Appellee

Efficiency 4.7 4.6

Paperwork 4.7 4.6

Courtesy 4.8 4.8

Mandatory Participation 4.3 4.0

Mediator Rating - On a scale of 1 (very dissatisfied) to 5(very satisfied)
Appellant Appellee

Impartiality 4.9 4.9

Temperament 49 4.9

Knowledge of Process 4.9 4.9

Knowledge of Subject 4.8 4.8

Aobama



ATTACHMENT #1

IN THE SUPREME COURT OF ALABAMA
July 17, 2003

ORDER

WHEREAS, this Court's Standing Committee on the Alabama
Rules of Appellate Procedure recommended the adoption of a

rule that allows mediation in cases at the appellate level;
and

WHEREAS, this Court has considered the proposed rule;

NOW, THEREFORE, IT IS ORDERED that Rule 55, Alabama Rules
of Appellate Procedure, be adopted to read in accordance with
Appendix A attached to this order;

IT IS FURTHER ORDERED that a court comment to that rule

be adopted to read in accordance with Appendix B attached to
this order;

IT IS FURTHER ORDERED that the adoption of this rule and
the comment shall be effective October 6, 2003;

IT IS FURTHER ORDERED that the following note from the
reporter of decisions be added to follow Rule 55:

"Note from the reporter of decisions: The order
adopting Rule 55, effective October 6, 2003, is

published in that volume of the Alabama Reporter
that contains Alabama cases from So. 2d."

Moore, C.J., and Houston, See, Lyons, Brown, Johnstone,
Harwood, Woodall, and Stuart, JJ., concur.



APPENDIX A
RULE 55. APPELLATE MEDIATION

(a) Introduction. An appellate court may direct the
attorneys for the parties and the parties to appear before an
approved mediator, who may be designated by the Court.

(b) Attendance at sessions. Parties with full settlement
authority and parties' counsel are required to attend
mediation, unless excused from attendance by the mediator.

(c) Privileged discussions. The content of mediation
discussions and proceedings, including any statements made or
documents prepared by any party, attorney, mediator, or other
participant, is privileged and shall not be construed for any
purpose as an admission against interest.

(d) Confidentiality. Statements and comments made during
mediation conferences and in related discussions are
confidential and shall not be disclosed to the appellate
court. Appellate mediators shall not be called as witnesses,
and the information from the mediation, except for failure of
a party or counsel to comply with this rule, shall not be
disclosed to judges, staff, or employees of any court;
provided, however, that it shall not be a violation of this
subsection (d) to disclose to the appropriate person or entity
such information as may be necessary to track the mediation
and appeal process. The purposes of disclosing such
information are to maintain status records and statistics, to
ensure orderly compliance with this rule, and to provide a
mechanism for returning the case to the ordinary appeal
process where mediation has not resolved the case.
Notwithstanding the foregoing, the bare fact that a settlement
has or has not been reached as a result of mediation shall not
be considered confidential.

(e) Mediation not binding. No party shall be bound by
anything said or done at a mediation session unless a
settlement is reached and the agreement is reduced to writing.

(f) Noncompliance. Failure to comply with this rule may
result in the imposition of sanctions, including dismissal of
the appeal.



APPENDIX B

Court Comment to Adoption of Rule 55
Effective October 6, 2003

At the time of the adoption of this rule, the Supreme
Court was considering the adoption of Appellate Mediation
Rules to facilitate the mediation process; however, those
rules had not yet been drafted. The intent of this rule is to
permit and encourage mediation at the appellate level. The
rule contemplates that statements and comments made during the
mediation process shall be privileged and confidential, but it
recognizes that it may be necessary to divulge certain
information to the person appointed by the court to track the
mediation, who may be an employee of the court. The Judges or
Justices of the court in which the appeal is pending may be
advised of whether the parties have reached a tentative
agreement but need more time to reduce the agreement to
writing, or whether the parties need more time to continue
mediation, or whether the mediator has determined that
additional time for mediation would not be productive. No
other information about the mediation shall be conveyed to the
Judges or Justices.



ATTACHMENT #1

ALABAMA RULES OF APPELLATE MEDIATION

RULE 1. OVERVIEW AND SCOPE OF APPELLATE MEDIATION PROGRAM

(a) Scope. The appellate mediation program, established in the
Supreme Court of Alabama and the Alabama Court of Civil
Appeals pursuant to Rule 55 of the Alabama Rules of Appellate
Procedure, provides an alternative means for resolving appeals
in civil cases. The program is coordinated by an executive
director, and operates, in each court, under the direct
supervision of an appellate mediation administrator, an
attorney employed by the respective court. The appellate
mediation office shall be located in the judicial building in
Montgomery, Alabama.

(b) Goals. To the extent resources are available, this program
will provide the parties with a forum and process by which
they can: (1) realistically consider the possibility of
settlement of the entire case or issues in the case; (2)
discuss limiting and simplifying the issues on appeal; (3)
take actions that may reduce costs; and (4) aid the speedy and
just resolution of any case.

[Adopted effective January 1, 2004; amended effective January
6, 2004; September 15, 2008.]

Note from the reporter of decisions: The order adopting the
Alabama Appellate Mediation Rules, effective January 1, 2004,
is published in that volume of the Alabama Reporter that
contains Alabama cases from 858 So.2d.

Court Comment

Time 1s of the essence to the program, and early
scheduling is intended to give the parties the opportunity to
settle a case before they incur the major expenses of having
the clerk's record and the reporter's transcript prepared and
of filing briefs.



Note from the reporter of decisions: The order amending the
Alabama Rules of Appellate Mediation, effective January 6,
2004, is published in that volume of the Alabama Reporter that
contains Alabama cases from 862 So.2d.

Note from the reporter of decisions: The order amending Rule
1(a), Rule 2(f), Rule 4(h), Rules 5(f)(2), and Rule 6(b) and
adopting the Court Comment to Amendment to Rule 6(b) Effective
September 15, 2008, effective September 15, 2008, is published
in that volume of Alabama Reporter that contains Alabama cases
from 994 So.2d.

RULE 2. SCREENING FOR MEDIATION

(a) Content of Forms. Except as provided in Rule 2(e), no
forms or notices filed with the appellate mediation office
shall contain information relating to the parties' positions
regarding settlement or any substantive matter that is the
subject of the mediation; the exclusive and sole purposes of
forms and notices to be filed in conjunction with the
appellate mediation program are to maintain status records and
statistics, to ensure orderly compliance with Rule 55, Ala. R.
App. P., and to provide a mechanism for returning the case to
the ordinary appeal process where mediation has not resolved
the case.

(b) Eligible Cases. All civil matters within the jurisdiction
of the Supreme Court of Alabama or the Alabama Court of Civil
Appeals, where all parties are represented by counsel, shall
be eligible for referral to the appellate mediation program.

(c) Pre-screening of Cases. Upon receipt of the docketing
statement (Form 24 or 25, Appendix I, Alabama Rules of
Appellate Procedure; see Rule 3(e), Alabama Rules of Appellate

Procedure), the appellate mediation administrator shall
determine whether a case should Dbe sent to appellate
mediation. If a ~case 1is chosen for mediation, the

administrator will promptly furnish a Mediation Case-Screening
Form and a Confidential Statement to Enter Mediation (Forms 2
and 3 to these Rules) to the parties.



(1) Mediation Case-Screening Form. The appellant and the
appellee shall file a Mediation Case-Screening Form (Form
2 to these Rules), which provides information to
supplement the docketing statement, in the court in which
the case is pending within 14 days of the date shown on
the Mediation Case-Screening Form. The appellant shall
attach to the Mediation Case-Screening Form the
following: (1) a copy of the docketing statement; (2) a
copy ©of the complaint and any amendments to the
complaint; (3) a copy of the order or judgment to be
reviewed by the appellate court; (4) a copy of the order
on any postjudgment motion, if applicable; and (5) a copy
of the postjudgment motion if it will assist the
administrator in determining the nature of the dispute.

(2) Confidential Statement. The appellant and the
appellee shall return the Confidential Statement (Form 3
to these Rules) to the appellate mediation office within
14 days of the date shown on the Confidential Statement.
The Confidential Statement, which gives a party the
opportunity to request mediation, shall not be served on
opposing counsel.

(d) Notice to Clerk (and Court Reporter) to Stay Proceedings
on Appeal. When the Mediation Case-Screening Form and the
Confidential Statement are sent to the parties, a Notice to
Clerk (and Court Reporter) to Stay Proceedings on Appeal (Form
4 to these Rules), shall be sent to the trial court clerk and,
if appropriate, the court reporter, staying the record
preparation pending further orders of the court. The court
reporter shall, however, notify the appellant of the estimated
cost of the transcript within two weeks of the date on the
Notice of Stay.

The appellate process, including the times for preparing the
clerk's record and the reporter's transcript and for briefing,
will be stayed until mediation is completed or terminated. If
the mediation reaches an impasse, the case shall be ordered
reinstated to the appellate docket and the stay of proceedings
lifted.

(e) Exceptions. The confidential statement (Form 3) to be
filed with the mediation office may contain information



relating to the parties' positions regarding settlement.

(f) Filing of cross- or related appeal not stayed. In a case
in which the appellate process has been stayed pursuant to
subdivision (d), the filing of a cross-appeal or any appeal
related to the stayed case is not stayed.

[Adopted effective January 1, 2004; amended effective January
6, 2004; October 31, 2005; September 18, 2008.]

Note from the reporter of decisions: The order adopting the
Alabama Appellate Mediation Rules, effective January 1, 2004,
is published in that volume of the Alabama Reporter that
contains Alabama cases from 858 So.2d.

Note from the reporter of decisions: The order amending the
Alabama Rules of Appellate Mediation, effective January 6,
2004, is published in that volume of the Alabama Reporter that
contains Alabama cases from 862 So.2d.

Note from the reporter of decisions: The order amending Rule
2(a), Rule 5(e), Rule 5(i), and Rule 8 and adopting Rule 2(e)
and Rule 2(f) of the Alabama Rules of Appellate Mediation,

effective October 31, 2005, is published in that volume of the
Alabama Reporter that contains Alabama cases from 912 So.2d.

Note from the reporter of decisions: The order amending Rule
l1(a), Rule 2(f), Rule 4(h), Rules 5(f) (2), and Rule 6(b) and
adopting the Court Comment to Amendment to Rule 6(b) Effective
September 15, 2008, effective September 15, 2008, is published
in that volume of Alabama Reporter that contains Alabama cases
from 994 So.2d.

RULE 3. REFERRAL TO MEDIATION

(a) Referral to Mediation. The appellate mediation
administrator will review the Mediation Case-Screening Forms
and the Confidential Statements completed by the parties.
Selection of <cases for mediation 1is Dbased on the
administrator's determination that the case should be referred
to mediation after reviewing the facts, the order appealed



from, and the standard of review the appellate court will employ.

(1) Order of Referral to Mediation. The Order of Referral
to Mediation (Form 5 to these Rules) notifies the parties
that the case shall be mediated and instructs them to
attempt to agree on a mediator.

(2) Report on Status of Selection of Mediator. The
appellant shall file with the appellate mediation office
the Report on Status of Selection of Mediator (Form 6 to
these Rules), within 14 days of the date of the issuance
of the Order of Referral to Mediation. The Report on the
Status of Selection of Mediator advises the appellate
mediation office of the result of efforts between parties
to agree on the designation of a mediator. Before the
parties submit the name of a mutually satisfactory
mediator, the parties shall obtain the mediator's
commitment to serve and make arrangements with regard to
mediation fees. In the event the parties cannot agree on
a mediator, the appellant shall promptly notify the
appellate mediation office by filing the Report on Status
of Selection of Mediator, and a mediator shall be
selected by the appellate mediation administrator of the
court in which the appeal is pending. (See Rule 4 for
qualifications of a mediator.)

(b) Appointment of Mediator.

(1) Order Appointing Mediator Pursuant to Stipulation of
the Parties. If parties agree on a mediator, the
appellate mediation administrator will issue an Order
Appointing Mediator Pursuant to Stipulation of the
Parties (Form 7 to these Rules), which will be sent to
the parties and the mediator.

(2) Order Appointing Mediator Absent Stipulation of the
Parties. If the parties cannot agree upon a mediator
within 14 days of the Report on Status of Selection of
Mediator, the appellate mediation administrator shall
appoint and serve upon the parties to the appeal and
mediator an Order Appointing Mediator Absent Stipulation
of the Parties (Form 8 to these Rules).



(c) Referral by the Court. If, in the opinion of the appellate
court, a case 1is appropriate for mediation, the court may
refer cases to the program at any time during the appellate process

(d) Mediation Time Frame. Upon issuance of the Order of
Referral to Mediation, the parties and the mediator shall have
63 days within which to complete the mediation. Within seven
days of the completion of the mediation, the mediator shall
file with the appellate mediation office a Mediator's Report
(Form 13 to these Rules) and evaluations (Forms 14, 15, and 16
to these Rules).

[Adopted effective January 1, 2004; amended effective January
6, 2004.]

Note from the reporter of decisions: The order adopting the
Alabama Appellate Mediation Rules, effective January 1, 2004,
is published in that volume of the Alabama Reporter that
contains Alabama cases from 858 So.2d.

Note from the reporter of decisions: The order amending the
Alabama Rules of Appellate Mediation, effective January 6,
2004, is published in that volume of the Alabama Reporter that
contains Alabama cases from 862 So.2d.

RULE 4. APPELLATE MEDIATOR

(a) Qualifications of Mediator. Before a person can be
accepted as an appellate mediator, he or she must submit a
Mediator Application (Form 1) to the appellate mediation
office and meet the following criteria.

(1) Appellate Mediator Roster. The appellate mediation
office shall maintain a roster of approved appellate
mediators. An approved appellate mediator is someone who:
A. Is a former justice or judge of an appellate court of
this State in good standing with the Alabama State Bar
and

1l.Has indicated his or her desire to be appointed as

6



a mediator for purposes of these Rules by completing
and submitting to the appellate mediation office
an application (Form 1 to these Rules) to serve as
mediator for the appellate mediation program;

2. Is on the Alabama State Court Mediation Roster;
3. Has agreed to serve as a mediator pro bono
pursuant to Rule 4 (h);

4. Has agreed to adhere to the Alabama Code of
Ethics for Mediators;

5. Has agreed to be bound by these Alabama Rules of
Appellate Mediation; and

6. Has agreed to waive any and all claims against
the appellate court in connection with his or her
mediation of any.court-referred dispute; or

B. Is an attorney in good standing with the Alabama State
Bar and

1. Has indicated his or her desire to be appointed
as a mediator for purposes of these Rules by
completing and submitting to the appellate mediation
office an application (Form 1 to these Rules) to
serve as mediator for the appellate mediation program;
2. Has successfully completed the six-hour appellate
mediation course approved by the appellate mediation
office;

3. Is on the Alabama State Court Mediation Roster;
4. Has agreed to serve as a mediator pro bono
pursuant to Rule 4 (h);

5. Has agreed to adhere to the Alabama Code of
Ethics for Mediators;

6. Has agreed to be bound by these Alabama Rules of
Appellate Mediation; and

7. Has agreed to waive any and all claims against
the appellate court in connection with his or her
mediation of any court-referred dispute.

(2) Nonroster Mediator. Nothing in these Rules prevents
the parties from choosing their own mediator, so long as
the proposed mediator:

A. Is in good standing with the licensing board for the
profession in which the person practices or, if the



profession is not licensed, has three written
recommendations. The appellant shall attach documentation
showing these qualifications to the Report on Status of
Selection of Mediator Form within 14 days from the date
of the issuance of the Order of Referral to Mediation;

B. Has agreed to adhere to the Alabama Code of Ethics for
Mediators;

C. Has agreed to be bound by these Alabama Appellate
Mediation Rules; and

D. Has agreed to waive any and all claims against the
appellate court in connection with his or her mediation
of any court-referred dispute.

(b) Duty of Mediator Before Accepting Appointment. Before
accepting an appellate case for mediation, a mediator must
make all disclosures to the parties required by the Alabama
Code of Ethics for Mediators, Standard 5, subsection (b). If,
upon receipt of such disclosure, it is determined that the
mediator is unable to serve, the parties may, within seven
days, name a different person, who has the requisite
qualifications as a mediator (see Rule 4(a)). If the parties
cannot agree on a mediator within the seven-day period, the
appellate mediation administrator shall appoint a mediator.

(c) Inability of Mediator to Serve. If, once a mediator has
accepted an appellate case for mediation, the mediator becomes
unwilling or unable to serve, the mediator shall immediately
notify the appellate mediation office. Within seven days of
such notice, the parties may name a different person, who has
the requisite qualifications, as an appellate mediator (see
Rule 4(a)). If, within that seven-day period, the parties
cannot agree on a mediator, the appellate mediation
administrator shall appoint a mediator.

(d) Authority of Mediator. The mediator shall attempt to help
the parties reach a satisfactory resolution of their dispute;
the mediator does not have the authority to impose a
settlement upon the parties. The mediator is authorized to
conduct joint and separate meetings with the parties and to
communicate offers between the parties as the parties



authorize. The mediator is authorized to end the mediation
when, in the judgment of the mediator, further efforts at
mediation would not contribute to a resolution of the dispute
between the parties.

(e) Ethics. Mediators shall adhere to the rules of conduct for
mediators as stated in the Alabama Code of Ethics for Mediators.

(f) Fees and Expenses. The parties shall mutually agree on the
fees of the mediator selected by them. If a mediator is
appointed, the mediator's fee and incidental expenses shall be
shared equally between the parties, unless otherwise
determined by the final mediation agreement. The mediator may
require an advance deposit covering the estimated cost of
mediation, but in any event, arrangements for payment of the
cost of mediation and incidental expenses must be coordinated
directly with the mediator. Attorneys for each party shall see
to prompt payment of the fees and expenses. If satisfactory
arrangements for compensation cannot be made, then the parties
shall so advise the appellate mediation office, and the
appellate mediation administrator will name another mediator.

(g) Billings to Parties. The mediator shall bill the parties
based upon the rates and terms agreed to by the mediator and
parties. It is not necessary to send copies of fee agreements
or billings to the appellate mediation office. The parties are
solely responsible for any billings by the mediator.

It 1is highly recommended that the private mediator fully
disclose and explain to the parties the basis of compensation,
fees, and charges to the parties in advance of the mediation
and that the fee arrangement be memorialized in a written
contract. Such disclosures and explanations usually include:

(1) The basis for and amount of any charges for services
to be rendered, including minimum fees and travel time;

(2) The amount charged for the postponement or
cancellation of mediation sessions and the circumstances
under which such charges will be assessed or waived;

(3) The basis and amount of charges for any other items;
and



(4) The parties' pro rata share of mediation fees and
costs i1f the parties have previously agreed to share
those fees and costs.

Neither the appellate court nor the appellate mediation office
will aid in the enforcement of the terms and conditions of the
contract, including the collection of any outstanding fees,
costs, and expenses.

(h) Pro Bono Mediators. Upon request from the court, all
appellate mediators must mediate two cases each year for which
they will not be paid.

(1) The Motion for Waiver of Mediator Fees. Any party may
file a motion for a waiver of mediator fees (Form 9 to
these Rules) before a mediator is appointed to mediate
the party's case. The motion for waiver of mediation fees
must be accompanied by an affidavit in support of a
motion for appointment of pro bono mediator (see Form 94,
Alabama Forms of Appellate Mediation). Only valid reasons
for the waiver of mediation fees, such as undue financial
hardship, will be considered.

(2) Order Appointing Pro Bono Mediator. All pro bono
appointments shall be so indicated in the Order
Appointing Pro Bono Mediator (Form 10 to these Rules).

(1) Disqualification of an Appellate Mediator. An appellate
mediator may be disqualified from mediating appellate cases
pending in the Supreme Court of Alabama and the Alabama Court
of Civil Appeals for:

(1) Violating Rule 55, Ala. R. App. P., the Alabama
Appellate Mediation Rules, or the Alabama Code of Ethics
for Mediators;

(2) Failure to remain in good standing and abide by the
standards of practice established by the Alabama State
Bar or the Alabama Center for Dispute Resolution, or, if
the mediator is a nonroster mediator, failure to remain
in good standing with the licensing board for the
profession in which the person practices; or

10



(3) At the discretion of the Court.

[Adopted effective January 1, 2004; amended effective January
6, 2004; January 27, 2005; September 15, 2008.]

Note from the reporter of decisions: The order adopting the
Alabama Appellate Mediation Rules, effective January 1, 2004,
is published in that volume of the Alabama Reporter that
contains Alabama cases from 858 So.2d.

Note from the reporter of decisions: The order amending the
Alabama Rules of Appellate Mediation, effective January 6,

2004, is published in that volume of the Alabama Reporter that
contains Alabama cases from 862 So.2d.

Note from the reporter of decisions: The order amending Rule
4(a) (1), Alabama Rules of Appellate Mediation, effective
January 27, 2005, is published in that volume of Alabama
Reporter that contains Alabama cases from 890 So.2d.

Note from the reporter of decisions: The order amending Rule
l1(a), Rule 2(f), Rule 4(h), Rules 5(f)(2), and Rule 6(b) and
adopting the Court Comment to Amendment to Rule 6(b) Effective
September 15, 2008, effective September 15, 2008, is published
in that volume of Alabama Reporter that contains Alabama cases
from 994 So.2d.

RULE S. MEDIATION PROCEDURES

(a) Time and Place of Mediation. The mediator shall fix the
time and place of any mediation session at a location that is
conducive to discussion and that provides security so as to
maintain confidentiality. The mediation should be conducted in
a manner appropriate to the dignity of the court.

(b) Rescheduling Mediation. Any requests to reschedule the
mediation within the 63-day time frame are to be made directly
to the mediator, not to the appellate mediation office.

(c) Additional Mediation Sessions. If a settlement is not

11



reached at the initial mediation session, but the mediator
believes further mediation sessions or discussion would be
productive, the mediator may conduct additional mediation
sessions in person or telephonically within the 63 days
allowed by these Rules for mediation. If the mediation is not
completed within 63 days of the Order of Referral to
Mediation, mediation shall be deemed to be at an impasse,
unless an extension has been granted pursuant to subsection
(e) of this rule.

(d) No Record. There shall be no record made of the mediation
proceeding.

(e) Extensions. A mediator may request an extension of time
beyond the 63-day period allowed by Rule 3(d) if he or she is
of the opinion that the additional time for mediation would be
productive. The request for an extension must be made in
writing or telephonically to the appellate mediation
administrator within the time allowed for mediation. The
mediator must send a confirmation letter to the appellate
mediation office, copied to all counsel. That letter should
read as follows:

"Re: [Appeal number and style]. This
confirms that to facilitate settlement the
appellate mediation administrator Thas
granted my request to extend the time to
mediate this appeal from the current due

date of [date] to the new due date of [date]."

(f) Attendance at Mediation Session. Mediation by telephone
conferencing may be used if permitted by the mediator. A party
is deemed to appear at a mediation session if the following
persons are physically present or, if the mediator so
authorizes, are reasonably available to authorize settlement
during the mediation session:

(1) The party or its representative having full authority
to settle without further consultation.

(2) The party's counsel of record.

(3) A representative of the insurance carrier for any

12



insured party who is not such carrier's outside counsel
and who has full authority to settle up to the amount of
the plaintiff's last demand or policy limits, whichever
is less, without further consultation.

As to a governmental or other entity for which settlement
decisions must be made collectively, the availability or
presence requirement may be satisfied by a representative
authorized to negotiate on behalf of that entity and to make
recommendations to it concerning settlement.

The failure of a party, and/or the party's counsel, to attend
the mediation session may be grounds for sanctions against the
party, the party's counsel, or both, to be imposed by the
appellate court in which the case is pending. (See subsection
(i) of this Rule.)

(g) Submission of Mediation Statement and Documents. The
mediator may require the parties to prepare and submit a
Mediation Statement. If a Mediation Statement is required, the
Mediation Statement should include:

(1) a brief recitation of the facts established to the
satisfaction of the fact-finder;

(2) the history of any efforts to settle the case,
including any offers or demands and previous mediations;

(3) a statement of the issue or issues on appeal and the
manner in which each issue was preserved;

(4) a statement of the standard of review applicable to
each issue;

(5) a summary of the parties' legal positions and a
candid assessment of the respective strengths and
weaknesses of those positions;

(6) the present posture of the appeal, including any

matters pending in the trial court or in any related
litigation;
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(7) any recent developments that may impact the
resolution of the appeal;

(8) identification of the individual or individuals and
counsel the parties believe should be directly involved
in the settlement discussions;

(9) a description of any sensitive issues that may not be
apparent from the court records, but that may or will

influence the settlement negotiations;

(10) the nature and extent of the relationship between
the parties or their counsel;

(11) the parties' priority of interests;

(12) any suggested approach for the mediator to take in
an attempt to settle the appeal (e.g., "problem" to be
settled, sequence of issues);

(13) any suggested creative solutions;
(14) necessary terms in any settlement;
(15) any particular concerns about confidentiality;

(16) any limitations in counsel's authority to make
commitments on behalf of the client; and

(17) any additional information that the counsel's client
or the other party needs to settle the case and whether
it should be provided before the mediation.

Mediation Statements are confidential. (See Rule 8 to these
Rules.) Copies of the Mediation Statements submitted by the
parties should go directly to the mediator and should not be
served upon opposing counsel. Documents prepared for mediation
sessions are not to be filed with the appellate mediation
office or with the clerk's office of the appellate court in
which the case is pending and are not to be part of the record
on appeal.

(h) Conduct of Mediation. Although the mediation sessions are
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relatively informal, they are proceedings of the court and
shall be conducted with that spirit in mind. The mediation
process is nonbinding, so no settlement is reached unless all
parties agree.

The mediator should begin the mediation by describing the
mediation process, discussing confidentiality, and inquiring
whether any procedural questions or problems can be resolved
by agreement. The parties and the mediator may then discuss,
either jointly or separately, and in no particular order, the
following topics:

(1) The legal issues and the appellate court's decision-
making process regarding these issues (e.g., preservation
of error, waiver, standards of review, etc.);

(2) The history of any efforts to settle the case;

(3) the parties' wunderlying interests, preferences,
motivations, assumptions, and new information or other
changes that may have occurred;

(4) future -events based upon the various outcome
alternatives of the appeal;

(5) how resolution of the appeal impacts the underlying
problem;

(6) cost-benefit and time considerations; and

(7) any procedural alternatives possibly applicable to
the appeal (e.g., vacatur, remand, etc.).

The discussion is not limited to these topics and, because
each appeal has its own circumstances, will vary considerably.
The mediator will also attempt to generate offers and
counteroffers and may have several follow-up mediation
sessions by telephone or in person until the appeal is settled
or it is determined that it will not settle.

Because appellate mediation is based on the principles of
self-determination by the parties and the impartiality of the

mediator, the mediator may apply the facilitative model of mediatic
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(i) Sanctions. Neither the appellate mediation office nor the
appellate mediation administrator has the authority to impose
sanctions. If, however, a party refuses to attend a mediation
session or sessions, unreasonably delays the scheduling of
mediation, or otherwise unreasonably impedes the conduct of
the program, the court may reinstate the case to the appellate
docket, and the court may impose sanctions. Sanctions may
include, but are not limited to, assessing reasonable expenses
caused by the failure of the mediation, including an award of
mediator and/or attorney fees; assessing all or a portion of
the appellate costs; dismissal of the appeal; or taking such
other appropriate action as the circumstances may warrant. No
motion for sanctions by litigants or recommendation for
sanction by the mediation office will be presented to the
appellate court until after the court has decided the case on
the merits.

[Adopted effective January 1, 2004; amended effective January
6, 2004; October 31, 2005; September 15, 2008.]

Note from the reporter of decisions: The order adopting the
Alabama Appellate Mediation Rules, effective January 1, 2004,
is published in that volume of the Alabama Reporter that
contains Alabama cases from 858 So.2d.

Court Comment

One of the goals of the appellate mediation program is to
help the parties save costs in preparing the record and
briefs. It is not the aim of the appellate mediation program
to have parties submit a brief as a Mediation Statement.

Note from the reporter of decisions: The order amending the
Alabama Rules of Appellate Mediation, effective January 6,
2004, is published in that volume of the Alabama Reporter that
contains Alabama cases from 862 So.2d.

Note from the reporter of decisions: The order amending Rule
2(a), Rule 5(e), Rule 5(i), and Rule 8 and adopting Rule 2(e)
and Rule 2(f) of the Alabama Rules of Appellate Mediation,

effective October 31, 2005, is published in that volume of the
Alabama Reporter that contains Alabama cases from 912 So.2d.
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Note from the reporter of decisions: The order amending Rule
1(a), Rule 2(f), Rule 4(h), Rules 5(f) (2), and Rule 6(b) and
adopting the Court Comment to Amendment to Rule 6(b) Effective
September 15, 2008, effective September 15, 2008, is published
in that volume of Alabama Reporter that contains Alabama cases
from 994 So.2d.

RULE 6. COMPLETION OF MEDIATION PROCESS

(a) Mediator's Report. Within seven days of the completion of
the mediation, the mediator shall file with the appellate
mediation office a Mediator's Report (Form 13 to these Rules).
Upon the filing of the Mediator's Report or the expiration of
the time allowed for mediation, whichever occurs first, all
appellate time requirements shall resume.

(1) No Agreement. If the parties do not reach an
agreement as to any matter as a result of mediation, the
mediator shall so indicate in the Mediator's Report,
without comment or recommendation.

(2) Agreement. If a partial or final agreement is
reached, the mediator shall indicate the fact in the
Mediator's Report. Such report shall be signed by all
parties and their attorneys.

A. In those cases where a partial agreement is
reached, the case will be reinstated on the
appellate docket for appellate determination of the
remaining issues and the stay of proceedings lifted.
All appellate time requirements shall resume.

B. Where the mediation results in resolution of the
appeal, dismissal of the appeal will be governed by
Rule 42, Alabama Rules of Appellate Procedure. (See
Rule 7 of these Rules.)

(b) Evaluations. At the conclusion of all mediation
proceedings in which the mediation office requests
evaluations, the mediator shall distribute evaluations to the
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counsel and parties of record inviting their candid responses
about the effectiveness of the appellate mediation program in
assisting the parties to resolve their issues on appeal.

The mediator shall distribute evaluations (Forms 14, 15, and
16 to these Rules) at the mediation session and the attorney
and parties shall be informed that completion of the
evaluations is essential to the program. Evaluations are to be
completed by the mediator, the attorneys, and the parties.
Counsel and parties are to return evaluations in a sealed
envelope to the mediator. The mediator shall return the
completed evaluations with the Mediator's Report to the
appellate mediation office within seven days of completion of
mediation.

[Adopted effective January 1, 2004; amended effective January
6, 2004; September 15, 2008.]

Note from the reporter of decisions: The order adopting the
Alabama Appellate Mediation Rules, effective January 1, 2004,
is published in that volume of the Alabama Reporter that
contains Alabama cases from 858 So.2d.

Note from the reporter of decisions: The order amending the
Alabama Rules of Appellate Mediation, effective January 6,
2004, is published in that volume of the Alabama Reporter that
contains Alabama cases from 862 So.2d.

Court Comment to Amendment to Rule 6 (b)
Effective September 15, 2008

The evaluations have proven helpful in making the
appellate mediation program user friendly. The appellate
mediation office suggests reducing the number of cases in
which evaluations are to be filed from every case sent to an
appellate mediator to only the first five cases of any
mediator. Thereafter, evaluations will not be required except
at the request of the mediation office.

Note from the reporter of decisions: The order amending Rule
l(a), Rule 2(f), Rule 4(h), Rules 5(f) (2), and Rule 6(b) and
adopting the Court Comment to Amendment to Rule 6(b) Effective
September 15, 2008, effective September 15, 2008, is published
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in that volume of Alabama Reporter that contains Alabama cases
from 994 So.2d.

RULE 7. POST-SETTLEMENT DISMISSAL PROCEDURES

(a) Joint Stipulation for Dismissal of Case After Mediation
(Form 11 to these Rules). If the parties reach an agreement as
a result of the mediation, they may file a joint (or agreed)
motion to dismiss the case pursuant to Rule 42, Alabama Rules
of Appellate Procedure, in the clerk's office of the appellate
court in which the case is pending. A copy of the order to
dismiss the case shall be served on the mediator. The motion
to dismiss should address the following:

(1) Whether the dismissal pertains to all parties and
claims on appeal;

(2) Whether the case should be remanded to the trial
court for further proceedings in conformance with the
parties' settlement agreement; and

(3) Whether the parties are to bear their own costs or
whether, pursuant to the parties' agreement, the costs
are to be otherwise apportioned.

(b) Termination of Mediation and Notice to Reinstate Appeal
(Form 12 to these Rules). The mediator may terminate the

mediation process at any time, if, in the opinion of the
mediator, further attempts at mediation will serve no useful
purpose.

(1) Once mediation has been terminated without the
parties' reaching an agreement, the appeal will be
reinstated on the appellate docket and the stay of
proceedings lifted to reinstate the appeal and the clerk
of the appellate court shall send the Notice to Reinstate
Appeal (Form 12 to these Rules) to the parties.

(2) ALL APPELLATE TIME REQUIREMENTS SHALL RESUME. The

appellant shall make satisfactory arrangements with trial
court clerk and court reporter for preparation of the
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record on appeal within seven days of the date of the
Notice to Reinstate Appeal.

[Adopted effective January 1, 2004; amended effective January
6, 2004.]

Note from the reporter of decisions: The order adopting the
Alabama Appellate Mediation Rules, effective January 1, 2004,
is published in that volume of the Alabama Reporter that
contains Alabama cases from 858 So.2d.

Note from the reporter of decisions: The order amending the
Alabama Rules of Appellate Mediation, effective January 6,
2004, is published in that volume of the Alabama Reporter that
contains Alabama cases from 862 So.2d.

RULE 8. CONFIDENTIALITY

Except as otherwise required by law, the appellate mediation
program operates under the rules of confidentiality as
provided below.

All information disclosed in the course of screening for
mediation, referral to mediation, and mediation, including
oral, documentary, or electronic information, shall be deemed
confidential and shall not be divulged by anyone involved in
the mediation program or in attendance at the mediation except
as permitted under this Rule, by statute, or by the Alabama
Rules of Appellate Procedure.

There shall be no reference, whatsoever, in any appellate
motions, briefs, or argument to the appellate mediation
program or to the fact that the appeal was mediated or that
mediation reached an impasse, except in those cases where
mediation was partially successful and disclosure is necessary
for a complete statement of the case. It is the responsibility
of the counsel to bring this exception to the rules to the
attention of the clerk's office or the mediation office.
Failure to do so may result in a waiver of this exception.

The mediator and mediation program employees shall not be
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compelled in any adversary proceeding or judicial forum to
divulge the contents of any documents revealed during
mediation or the fact that such documents exist or to testify
in regard to the mediation. The mediator's notes and the
parties' Mediation Statements do not become part of the
court's file.

The phrase, "information disclosed in the course of screening
for mediation, referral to mediation, and mediation," as used
in this Rule, shall include, but not be limited to: (1) views
expressed or suggestions made by another party with respect to
a possible settlement of the dispute; (2) admissions made by
another party in the course of the mediation proceedings; (3)
proposals made or views expressed by the mediator; (4) the
fact that another party had or had not indicated a willingness
to accept a proposal for settlement made by the mediator; and
(5) all records, reports, or other documents received by a
mediator while serving as mediator.

The confidentiality rule applies in all mediated cases
conducted by an appellate mediator. The court strictly
enforces this Rule.

[Former Rule 7 adopted effective January 1, 2004; renumbered
as Rule 8 and amended effective January 6, 2004; amended
effective October 31, 2005.]

Note from the reporter of decisions: The order adopting the
Alabama Appellate Mediation Rules, effective January 1, 2004,
is published in that volume of the Alabama Reporter that
contains Alabama cases from 858 So.2d.

Note from the reporter of decisions: The order amending the
Alabama Rules of Appellate Mediation, effective January 6,
2004, is published in that volume of the Alabama Reporter that
contains Alabama cases from 862 So.2d.

Note from the reporter of decisions: The order amending Rule
2(a), Rule 5(e), Rule 5(i), and Rule 8 and adopting Rule 2 (e)
and Rule 2(f) of the Alabama Rules of Appellate Mediation,

effective October 31, 2005, is published in that volume of the
Alabama Reporter that contains Alabama cases from 912 So. 2d.
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RULE 9. GENERAL

(a) Service. All documents filed with the appellate mediation
cffice shall be served on opposing counsel, except as
otherwise indicated by these Rules.

(b) Questions or Complaints. A party's or counsel's complaints
or concerns regarding the appellate mediator or the conduct of
the mediation should be addressed to the appellate mediation
administrator of the court in which the appeal is pending.
Questions and complaints shall not be addressed to the Supreme
Court of Alabama, the Alabama Court of Civil Appeals, or the
clerk's staff of the respective courts, unless the party,
counsel, or appellate mediator is directed to do so by the
appellate mediation office.

(c) Applicability. * These Rules govern the procedure for all
matters in appellate mediation. If no procedure is
specifically provided in these Rules or by statute, the
Alabama Civil Court Mediation Rules shall be applicable to the
extent not inconsistent herewith.

[Former Rule 8 adopted effective January 1, 2004; renumbered
as Rule 9 and amended effective January 6, 2004.]

* Suggested title added by Publisher.

Note from the reporter of decisions: The order adopting the
Alabama Appellate Mediation Rules, effective January 1, 2004,
is published in that volume of the Alabama Reporter that
contains Alabama cases from 858 So.2d.

Note from the reporter of decisions: The order amending the
Alabama Rules of Appellate Mediation, effective January 6,
2004, is published in that volume of the Alabama Reporter that
contains Alabama cases from 862 So.2d.
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(Form 1)
Appellate Mediation Program
Mediator Application
PLEASE PRINT OR TYPE APPLICATION

Name:

Firm or Agency:
Street or P.O. Box: City/Town:
County: Zip Code:
Phone: Fax No:
E-mail: State Bar No:
1. Have you completed the Alabama appellate mediation training? If so, please attach a copy of your
certificate.
2. List the types of mediation training in which you are registered and the dates you received the training.
3 Describe the subject matter of disputes, if any, for which you have been a mediator in the past five years,
WItdh' the dates. Do not give the names of the parties. Stafe whether you were a sole mediator or a co-
mediator, :
4, State the name of any organization for which you have provided mediation services during the past five
years,
5. Check your areas of substantive expertise:
[ ] Administrative agencies [ ] Employment/Labor [ ] Personal injury
[ 1 Arbitration [ ] Environment [ 1 Probate
[ 1 Attorney fees [ ] Familylaw [ ] Products liability
[ ] Business/Contract [ ] Healthcare [ 1 Professional negligence
[ 1 Construction [ 1 Housing [ ] Publicentity
[ 1 Corporate [ ] Insurance [ 1 Real property
[ ] Defamation [ ] Intellectualproperty [ ]  Securities-
[ ] Domestic violence [ ] Landlord/Tenant [ 1 Workers’ compensation
[ ] Eminent domain [ ] Medical malpractice [ ] Wrongful death

Other (specify):

6. What is your fee for mediation?



10.

11,

12,

13,

14,

16.

How many years have you been in active practice? If none, please explain.

What is or was the nature of your practice?

Are you certified in any speciality? If so, please list.

What percentage of your practice has been representing plaintiffs? defendants?

Describe your appellate experience.

Have you mediated an appellate case? Please state when, where, and the type of case mediated.

Is your mediation style facilitative or evaluative? Please explain.

Please state any restrictions on your ability to travel throughout the State of Alabama.

Would you be willing to conduct a mediation by telephone conference if necessary?
Yes No

List any languages, other than English, in which you can conduct a mediation.



Please read and sign the following agreement:

I agree to be bound by the Alabama Supreme Court's Appellate Mediation Rules.

I agree to waive any and all claims against the appellate court in connection with my mediation
of any court-referred dispute.

. I agree to mediate pro bono two cases each year.
. I agree to adhere to the Alabama Code of Ethics for Mediators.
Signature:

Date:

Mail this application to: Appellate Mediation Office
Alabama Supreme Court
300 Dexter Avenue
Montgomery, Alabama 36104



(Form 2)
IN THE SUPREME COURT OF ALABAMA
OR
ALABAMA COURT OF CIVIL APPEALS

DATE
[INSERT CASE # AND STYLE]

MEDIATION CASE-SCREENING FORM

This screening form is sent to obtain information to be used by the appellate mediation
administrator in determining whether this case is an appropriate one for appellate mediation.
Each party must file a copy of the completed Mediation Case-Screening Form and the
Confidential Statement to Enter Appellate Mediation with the Appellate Mediation Office,
300 Dexter Avenue, Montgomery, Alabama 36104, within 14 days of the date of this
notice, and serve a copy of the completed Mediation Case-Screening Form on opposing
counsel,

In addition to the documents required in the first paragraph, the appellant shall attach
(1) a copy of the docketing statement, (2) a copy of the complaint and any amendments to the
complaint; (3) a copy of the order or judgment to be reviewed by the appellate court; (4) a copy
of the order on any postjudgment motion, if applicable; and (5) a copy of the postjudgment
motion if it will assist the administrator to determine the nature of the dispute.

FAILURE TO RETURN THE MEDIATION CASE- SCREENING FORM
MAY RESULT IN SANCTIONS (SEE RULE 5 (i)).

Please complete your portion of this form.

Appellant's attorney Alabama Bar No.

Address, City, State, Zip

Phone Fax E-mail

Appellee's attorney Alabama Bar No.

Address, City, State, Zip

Phone Fax E-mail



ISSUES ON APPEAL (to be completed by appellants/cross-appellants only):

Are there any issues you expect to be raised on appeal that are not listed on the docketing
statement? If so, please attach to this form a statement of those additional issues.

IN FORMA PAUPERIS

Were you granted leave to proceed in forma pauperis on appeal at the trial level? If so, attach
a copy of the order granting such leave.

MEDIATION
Was the case mediated at the trial level?
Yes No

Has the case been mediated since entry of the order appealed?
Yes No

THE APPELLANT IS TO ATTACH A COPY OF THE DOCKETING STATEMENT, A COPY OF
THE COMPLAINT AND ANY AMENDMENTS TO THE COMPLAINT, A COPY OF THE ORDER
OR JUDGMENT TO BE REVIEWED BY THE APPELLATE COURT, A COPY OF THE ORDER
ONANY POSTJUDGMENT MOTION, IF APPLICABLE,AND ACOPY OF THE POSTJUDGMENT

MOTION IF IT WILL ASSIST THE ADMINISTRATOR TO DETERMINE THE NATURE OF THE
DISPUTE.

Date Signature

Print Name

Lead counsel for:

F2 8/09
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CERTIFICATE OF SERVICE

| hereby certify that a copy of the foregoing document has been served on

this day of , 20 , to the following:

Served by:
U.S. Mail to their regular mailing addresses or by

Email to their regular email addresses:

s/

Of Counsel

Page 3 of 3



(Form 3)
IN THE SUPREME COURT OF ALABAMA

OR
ALABAMA COURT OF CIVIL APPEALS

DATE
[INSERT CASE # AND STYLE]

CONFIDENTIAL STATEMENT TO ENTER
APPELLATE MEDIATION

NOT TO BE SERVED ON OPPOSING PARTY

| believe appellate mediation is (select one):
( ) appropriate
( ) inappropriate

for my appeal for the following reasons (please explain in detail):

Date Signature

Print Name
Counsei for:

NOTE: This form is to be filed with the Appellate Mediation Office, 300 Dexter Avenue,
Montgomery, Alabama 36104, within 14 days from the date of this form, but it is not to be
served on opposing counsel. Although requests to enter mediation are not automatically
granted, the appellate mediation administrator will review this information to determine whether this
appeal should be mediated.

F3 8/09



(Form 4)
IN THE SUPREME COURT OF ALABAMA
OR
ALABAMA COURT OF CIVIL APPEALS

DATE
[INSERT CASE # AND STYLE]

NOTICE TO CLERK/COURT REPORTER TO
STAY PROCEEDINGS ON APPEAL

This is to notify you that this appeal may be selected for appellate
mediation. It is, therefore, now on the appellate mediation docket.

The Appellate Mediation Office will be sending a Mediation Case-
Screening Form to the parties. Preparation of the record and/or transcript is
stayed pending further order of this Court. THE COURT REPORTER SHALL,
HOWEVER, NOTIFY THE APPELLANT OF THE ESTIMATED COST OF
PREPARING THE TRANSCRIPT.

THIS ORDER DOES NOT STAY THE FILING OF A CROSS-APPEAL OR
THE FILING OF ANY RELATED APPEAL.



(Form 5)
IN THE SUPREME COURT OF ALABAMA
OR
ALABAMA COURT OF CIVIL APPEALS

DATE

[INSERT CASE # AND STYLE]

ORDER OF REFERRAL TO MEDIATION

The foregoing case, having been reviewed by the appellate mediation

administrator, is hereby referred to appellate mediation.
ORDERED:

1.

The above-styled case is referred to mediation. Within 14 days from the date of
this order, the appellant shall advise the mediation office of the mediator
chosen, using the enclosed Report on Status of Selection of Mediator form. The
parties may agree on a mediator from the enclosed list of court-approved
mediators to mediate this case, or they may agree on a mediator not on the list
so long as that individual meets the qualifications set out in Rule 4 (a) (2) of the
Alabama Appellate Mediation Rules. Please note that before a person can be
accepted as an appellate mediator, he or she must submit a Mediator
Application (Form 1) to the Appellate Mediation Office. It is the appellant's
responsibility to obtain and submit a completed Mediator Application on all non-
roster mediators to the Appellate Mediation Office. The Application and other
forms can be found online at www.judicial.state.al.us/mediation. The parties are
required to contact the mediator before returning the Report on Status of
Selection of Mediator form to determine if the mediator they have agreed upon
can serve. Upon receipt of the Report on Status of Selection of Mediator form,
the appellate mediation administrator will enter an order appointing that mediator
for this case. If the parties are not able to agree on a mediator, the appellate
mediation administrator will appoint a mediator for this case from the appellate
court mediator roster. If a party believes that the payment of mediation fees will
cause an undue financial hardship on that party, the party may file a motion for
wavier of mediator's fees and an affidavit of hardship with the appellate
mediation administrator.

When a mediator is contacted regarding mediation, the parties should begin
scheduling for mediation time(s) that are within the 63 days of the date of this
order as provided in Rule 3(d), Alabama Rules of Appellate Mediation.

The parties shall submit Mediation Statements if the mediator so requests.
Parties with full settlement authority and counsel are required to attend mediation
sessions. Mediation by telephone conferencing may be used if permitted by the
mediator. See Rule 5 (f), Alabama Rules of Appellate Mediation. If a party refuses
to attend a mediation session or sessions, unreasonably delays the scheduling



CC:

of mediation, or otherwise unreasonably impedes the conduct of the appellate
mediation program, and the case is returned to the appeliate docket as a result
of those actions, the court may impose sanctions including, but not limited to,
assessing reasonable expenses caused by the failure, including an award of
mediator and/or attorney fees; assessing all or a portion of the appellate costs;

dismissal of the appeal; or such other appropriate action as the circumstances
may warrant.

Each party shall appear at the mediation session or sessions. A party is deemed
to appear at a mediation session if the following persons are physically present:

1. The party or its representative having full authority to settle without further
consultation;

2. The party's counsel of record; and

3. A representative of the insurance carrier for any insured party who is not
such carrier's outside counsel and who has full authority to settle up to the
amount of the plaintiff's last demand or policy limits, whichever is less,
without further consultation.

Public entities shall be deemed to appear by the physical presence of a

representative with full authority to negotiate and to recommend settlement to
the public entity. '

All appellate mediation sessions shall be confidential as provided in Rule 8 of the
Alabama Appellate Mediation Rules, and the mediation will be conducted in
accordance with the Alabama Appellate Mediation Rules, the Alabama Code of
Ethics for Mediators, and Rule 55, Alabama Rules of Appellate Procedure.

The appellate process, including the times for preparing and transmitting the
record and filing briefs in this case are stayed pending further order of this Court.

THE TIME FOR FILING ANY CROSS APPEAL OR RELATED APPEAL IS NOT
STAYED.

THE MEDIATION SHALL BE COMPLETED WITHIN 63 DAYS FROM THE
DATE OF THIS ORDER.

Appellate Mediation Administrator

Date

Counsel
Mediator

Enclosures: Appellate Mediation Roster

Report on Status of Selection of Mediator



(Form 6)
IN THE SUPREME COURT OF ALABAMA
OR
ALABAMA COURT OF CIVIL APPEALS

DATE

[INSERT CASE # AND STYLE]

REPORT ON STATUS OF SELECTION OF MEDIATOR

I, , attorney for the
appellant, have consulted with the attorney(s) for the appellee(s) and am advising the
Appellate Mediation Office of the following:

1. The parties have jointly selected the following person to serve as the
mediator for this case:

(Name)
(Address)
(Phone)
AND | have confirmed with the mediator that he/she can and wili
mediate this dispute.
And, if applicable: | have confirmed that the selected mediator will serve pro
bono for the appellant/appellee.
OR
2. The parties are unable to stipulate to the appointment of a mediator.

By signing this agreement, | confirm that the information provided to the
Appellate Mediation Office is true.

Dated this day of , 20

Counsel for Appellant

cc.  Mediator (if no. 1 above is checked)
Counsel

F6 5/10



CERTIFICATE OF SERVICE

| hereby certify that a copy of the foregoing document has been served on

this day of , 20 , to the following:

Served by:
U.S. Mail to their regular mailing addresses or by

Email to their regular email addresses:

s/
Of Counsel

NOTE: This form is to be filed with the Appellate Mediation Office, by U.S. Mail to
300 Dexter Avenue, Montgomery, Alabama 36104, or by email to
mediation@appellate.state.al.us, within 14 days from the date of issuance of the
Order of Referral to Mediation.




(Form 7)

IN THE SUPREME COURT OF ALABAMA
OR
ALABAMA COURT OF CIVIL APPEALS

DATE
[INSERT CASE # AND STYLE]

Mediator
[Mediator Contact Info]

ORDER APPOINTING MEDIATOR PURSUANT TO
STIPULATION OF THE PARTIES

The above-named mediator is hereby appointed as appellate mediator in this
matter. Mediation shall be conducted in conformity with the Alabama Appellate
Mediation Rules; Rule 55, Alabama Rules of Appellate Procedure; and the Alabama
Code of Ethics for Mediators. Mediation shall be completed within 63 days from [DATE

OF ORDER OF REFERRAL], the date of the issuance of the Order of Referral to
Mediation.

The mediator shall be compensated at a rate to be agreed upon between the
parties and the mediator, which compensation shall be shared equally between the
parties unless otherwise determined by final mediation agreement. An advance deposit
covering the estimated cost of mediation may be required by the mediator, but in any

event arrangements for payment of the cost of mediation must be coordinated directly
with the mediator.

ORDERED this [DATE].

Appellate Mediation Administrator

cc: Counsel
Mediator, with enclosures

NOTE: Mediation is to conclude within 63 days from the date of the issuance of the
Order of Referral to Mediation. The mediator shall file with the Appellate Mediation
Office, 300 Dexter Avenue, Montgomery, Alabama 36104, a mediator's report along
with completed evaluations within seven days after the completion of mediation.
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(Form 8)

IN THE SUPREME COURT OF ALABAMA
OR
ALABAMA COURT OF CIVIL APPEALS

DATE

[INSERT CASE # AND STYLE]

Mediator
[Mediator Contact Info]

ORDER APPOINTING MEDIATOR ABSENT STIPULATION OF THE PARTIES

The above-named mediator is hereby appointed as appellate mediator in this
matter. Mediation shall be conducted in conformity with the Alabama Appellate
Mediation Rules; Rule 55, Alabama Rules of Appellate Procedure; and the Alabama
Code of Ethics for Mediators. Mediation shall be completed within 63 days from [DATE
OF ORDER OF REFERRAL], the date of the issuance of the Order of Referral to
Mediation.

The mediator shall be compensated at a rate to be agreed upon between the
parties and the mediator, which compensation shall be shared equally between the
parties unless otherwise determined by final mediation agreement. An advance deposit
covering the estimated cost of mediation may be required by the mediator, but in any
event arrangements for payment of the cost of mediation must be coordinated directly
with the mediator,

ORDERED this [DATE].

Appellate Mediation Administrator

cc: Counsel
Mediator, with enciosures

NOTE: Mediation is to conclude within 63 days from the date of issuance of the Order of
Referral to Mediation. The mediator shall file with the Appellate Mediation Office, 300 Dexter
Avenue, Montgomery, Alabama 36104, a mediator's reportalong with completed evaluations
within seven days after the completion of mediation.



(Form 9)
IN THE SUPREME COURT OF ALABAMA
OR
ALABAMA COURT OF CIVIL APPEALS

DATE
[INSERT CASE # AND STYLE]

MOTION FOR WAIVER OF MEDIATOR'S FEES

, through undersigned counsel, hereby

moves for a waiver of the mediator's fees and, as grounds therefor, would state that this

party has been granted leave to appeal in forma pauperis. (See attached order from

the trial court or the appellate court.)

Appellant/Appeliee
Counsel for:

Date

NOTE: Signatures by both the party and counsel are required. This form is to be
filed with the Appellate Mediation Office, 300 Dexter Avenue, Montgomery, Alabama
36014, within14 days after the issuance of the Order of Referral to Mediation, AND
BEFORE THE REPORTON STATUS OF SELECTION OF MEDIATORHAS BEENFILED
WITH THE APPELLATE MEDIATION OFFICE.

F9 8/09



APPENDIX

State of Alabama

Affidavit in Support of Motion for Appeliate Case Number

Aia. App. Med. Form SA Appointment of Pro Bono Mediator
Page1of2 Rev.10/2008

IN THE ALABAMA (SUPREME COURT) (COURT OF CIVIL APPEALS)

STYLE OF CASE V.
Appellant/Petitioner Appellee/Respondent

O 1am unable, because of substantlal hardshlp, to pay the mediator's fee. | request that payment of the mediator's fee be walved.

AFFIDAVIT
IDENTIFICATION
Fuit name: Date of birth:
Spouse's full name (if married):
Compiete home address:
Number of peopie iiving in household: Home teiephone number:
Cell phone number: Work phone number:
Employer: Length of employment:
Employer's address: ‘
Empioyer's telephone number:
Occupatlon/Job titie:
Drlver's flcense number; *Social Securlty Number:

*Optlonal

ASSISTANCE BENEFITS

Do you or anyone residing In your household recelve benefits from any of the foliowlng sources? if so, please check those that
apply.

O AFDC [0 Food Stamps O ssi O Medicaid D other

INCOME/EXPENSE STATEMENT
MONTHLY GROSS INCOME:

Monthly gross income: $
Spouse's monthly gross income (unless a maritai offense)

Other earnings (commlissions, bonuses, interest income, etc. ):
Contributions from others iiving in household:

Unemployment/workers' compensation, Sociai Securlty,
retirement, etc.:

Other income (specify source of income):

TOTAL MONTHLY GROSS INCOME (-]




Form SA Pg. 20f2 Affidavit in Support of Motion for Appointment of Pro Bono Medlator

MONTHLY EXPENSES

A. Living expenses: $
Rent/mortgage:
Totai utliitles (electricity, gas, water, etc.):
Food:
Ciothing:
Health care/medlcai:
Insurance:
Car payment(s)/transportation expenses:
Loan payments:
Credit card payments:
Educatlonal/employment expenses:
Other expenses (be specific):

SUBTOTAL AS

B. Child support payment(s)/ailmony: $
SUBTOTAL B.§

C.. Exceptional expenses: $

SUBTOTAL C.%

TOTAL MONTHLY EXPENSES (add subtotals from A and B only) A+B= T8

TOTAL MONTHLY GROSS INCOME L 8§
LESS TOTAL MONTHLY EXPENSES -T. 8§
DISPOSABLE MONTHLY iINCOME $

LIQUID ASSETS:

Cash on hand/bank (or otherwlse avaliable such as stocks, bonds, certlficates of deposlt): $

Equity In real estate (value of property, less what you owe):

Equity In personal property (such as value of motor vehicles, jewelry, tools, guns,
furnishings, eiectronlc equlpment, iess what you owe):

Other (be speclfic) :

Do you own anything else of vajue? O Yes [ONo

(Land, house, boat, etc.) :
If so, please describe:

TOTAL LIQUID ASSETS $

AFFIDAVIT/REQUEST

| swear or affirm that the answers are true and refiect my current financiai status. | understand that a false statement
or answer to any questlon In this Affidavit may subject me to the penaities of perjury. | authorize the court or Its
authorized representatlve to obtaln records and Informatlon pertalning to my flnancial status from any source in

order to verlfy Information provided by me.

Affiant's signature

Print or type name

Sworn to and subscribed before me this day of

Judge/Clerk/Notary




(Form 10)

IN THE SUPREME COURT OF ALABAMA
OR
ALABAMA COURT OF CIVIL APPEALS

DATE
[INSERT CASE # AND STYLE]

Mediator
[MEDIATOR CONTACT INFO]

ORDER APPOINTING PRO BONO MEDIATOR

The above-named mediator is hereby appointed as a mediator in this matter.
Mediation shall be conducted in conformity with the Alabama Rules of Appellate
Mediation; Rule 55, Alabama Rules of Appellate Procedure; and the Alabama Code of
Ethics for Mediators. The Motion of Waiver of Mediator's Fees filed by the
appellant/appellee, , is granted. The mediator's
fees shall be waived for appellant/appellee only. Counsel and mediator shall adjust the
fees charged accordingly. Mediation shall be completed within 83 days from [DATE OF

REFERRAL TO MEDIATION], the date of the issuance of the Order of Referral to
Mediation.

ORDERED this [DATE].

Appellate Mediation Administrator

cc: Counsel
Mediator, with enclosures

NOTE: Mediation is to conclude within 63 days from the date of issuance of
the Order of Referral to Mediation. The mediator shall file with the Appellate
Mediation Office, 300 Dexter Avenue, Montgomery, Alabama 36104, a
mediator's report along with completed evaluations within seven days after the
completion of mediation.
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(Form 11)
IN THE SUPREME COURT OF ALABAMA
OR
ALABAMA COURT OF CIVIL APPEALS

DATE
[INSERT CASE # AND STYLE]

JOINT MOTION FOR DISMISSAL OF APPEAL AFTER MEDIATION

Appellant, , and appelliee,

, pursuant to Rule 42, Alabama

Rules of Appellate Procedure, hereby file this joint motion for dismissal.

Dated this day of

Counsel for appellant Counsel for appellee

cc:  Appellate Mediation Office
Mediator

NOTE: This form is to be filed with the appellate court clerk's office, 300 Dexter Avenue,
Montgomery, Alabama 36104, within seven days after the completion of mediation.
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(Form 12)
IN THE SUPREME COURT OF ALABAMA
ALABAMA COUR‘IC'JSF CIVIL APPEALS
DATE

[INSERT CASE # AND STYLE]

NOTICE TO REINSTATE APPEAL

This is to notify you that this appeal is hereby reinstated on the appellate docket.
The stay formerly imposed in the appellate proceedings is lifted. All appellate time
requirements shall resume. The appellant shall make satisfactory arrangements with
the trial court clerk and the court reporter for preparation of the record on appeal within

seven days of this date. Failure to comply in this may result in dismissal of this appeal.

DATED this day of .

20

Clerk of the Supreme Court of Alabama or Alabama
Court of Civil Appeals

cc: Counsel
Clerk
Court reporter

F12 8/09



(Form 13)
IN THE SUPREME COURT OF ALABAMA
OR
ALABAMA COURT OF CIVIL APPEALS

DATE
[INSERT CASE # AND STYLE]

MEDIATOR'S REPORT

In accordance with the Court's mediation order, mediation occurred on the following

date(s)

The results of that mediation are indicated below:

1. The parties reached an agreement that disposes of all issues and all
claims. A motion to dismiss will be filed with the clerk of the court.

2. A partial agreement was reached. The appeal will continue as to the
remaining claims.

3. An impasse as to all issues.

4, Other.




Completed evaluations by the mediator, the attorneys, and the parties are attached hereto;
the evaluations by the attorneys and the parties are in sealed envelopes. | have submitted

this report and the evaluations within seven days after the conclusion of the mediation.

DONE this day of

Alabama.

Signature of mediator

Name of mediator:

Mailing address:

Telephone number:

E-mail:

Fax:

Appellant:

Appellant's Counsel:

Appellee:

Appellee's counsel:

F13 8/09



CERTIFICATE OF SERVICE

| hereby certify that a copy of the foregoing document has been served on

this day of , 20 , to the following:

Served by:
U.S. Mail to their regular mailing addresses or by

Email to their regular email addresses:

s/

Mediator

NOTE: This form is to be filed within seven days after the completion of mediation
by the appellate mediator. The mediator shall file this report with completed
evaluations with the Appellate Mediation Office, 300 Dexter Avenue, Montgomery,
Alabama 36104.



(Form 14)
Date:

Appellate Mediation Program

Mediator Evaluation
(To be completed by mediator)

Mediator:

Type of Case: [ ]

Other (specify):

Your responses will serve as a guide to the appellate mediation office about changes or improvements that need 1o be
made to the program. Your responses are confidential and will not be part of the appellate court file.

The appeal was from a:

___ Summary judgment ____ Other appealable order; if so, please indicate
____ Final judgment after nonjury trial statutory provision or rule allowing appeal.

____ Final judgment after jury trial ___ Other

Prep Time: . hours No. of Sessions:

Session Time: _ hours

Follow up Time: hours

Total mediation fees for all parties: §

How did the case resolve?

Full resolution Partial resolution No resolution

Other (specify)

If the mediation resolved more than one dispute, check all that were resolved:

Another appeal A trial court matter A matter not in litigation

On a scale of 1 (very dissatisfied) to 5 (very satisfied) please rate the court’s mediation program as to:

___ Efficiency (scheduling, etc.) Paperwork

Courtesy and cooperation Pro bono requirement

Comments on the above, including suggestions for program improvements:

PLEASE COMPLETE THIS FORM WITHIN SEVEN DAYS OF
COMPLETION OF MEDIATION AND RETURN TO:

Appellate Mediation Office, Alabama Supreme Court, 300 Dexter Avenue, Montgomery, Alabama 36104

(Revised 10/04)



(Form 15) Date:
Appellate Mediation Program

Attorney Evaluation
Mediator:

Type of Case: [ ]
Other (specify):

Your responses will serve as a guide to the appellate mediation office about changes or improvements that need to be made to the
program. Your responses are confidential and will not be part of the appellate court file.

I am the: Appellant’s attorney Other (specify)

____Appellee’s attorney

How did the case resolve?

Full resolution Partial resolution No resolution
Other (specify)

What effect did the mediation process have on the following (Insert “ND” if no difference):

Attorney fees: Reduced fees Increased fees By how much? (estimate) §
Other costs: Reduced fees Increased fees By how much? (estimate) $
Court time: Reduced time Increased time By how much? (estimate) Months

On a scale of 1(very dissatisfied) to 5 (very satisfied) please rate:

The mediation process:

Appropriateness of the process for your dispute Confidentiality
Fairness Satisfaction with outcome
Opportunity to participate Would you use this process again? Yes No

On a scale of 1(very dissatisfied) to 5 (very satisfied) please rate:

The mediator (name):

Impartiality Knowledge of the appeliate process

Temperament Knowledge of the subject matter

On a scale of 1(very dissatisfied) to 5 (very satisfied) please rate:

Program administration:
Efficiency (scheduling, etc.) Courtesy and cooperation

Paperwork Mandatory participation

Comments on the above, including suggestions for program improvements:

NOTE: PLEASE COMPLETE THIS FORM AT THE TIME MEDIATION IS COMPLETED
AND RETURN TO APPELLATE MEDIATOR IN A SEALED ENVELOPE,

(Revised 10/04)



(Form 16) Date:
Appellate Mediation Program

Party Evaluation

Mediator:
Type of Cases { ]
Other (specify):

Your responses will serve as a guide to the appellate mediation office about changes or improvements that need to be made to the program.
Your responses are confidential and will not be part of the appellate court file.

[ am the; Appellant Other (specify) Appellee

How did the case resalve?

Full resolution Partial resolution No resolution
Other (specify)

On a scale of 1(very dissatisfied) to S (very satisfied) please rate:
The mediation process;

' Appropriateness of the process for your dispute Confidentiality

Fairness Satisfaction with outcome

Opportunity to participate Would you use this process again? Yes No

On a scale of 1(very dissatisfied) to 5 (very satisfied) please rate:

The mediator (name);

Impartiality Knowl'edge of the appellate process

Temperament Knowledge of the subject matter

On a scale of 1(very dissatisfied) to 5§ (very satisfied) please rate:

Program administration:

Efficiency (scheduling, etc.) Courtesy and cooperation

Paperwork Meandatory participation

Comments on the above, including suggestions for program improvements:

NOTE: PLEASE COMPLETE THIS FORM AT THE TIME MEDIATION IS COMPLETED
AND RETURN TO APPELLATE MEDIATOR IN A SEALED ENVELOPE.

(Revised 10/04)



Survey Response:
Alaska




A las kea

STATE APPELLATE MEDIATION PROGRAM SURVEY

1. What year was your appellate mediation program established? 2001

2. What formal method, if any, was used to establish the program (e.g., rule,
administrative order, other)? Appellate Rules 221-222

3. Are mediations ordered by the court or is mediation an optional service provided
upon request? Both. Parties may request mediation, or the court upon its own may
suggest mediation. App R 222(a) In reality, most cases are selected by the court. A
retired superior court judge administers the program. Either she or another retired
judge goes through all appellate filings periodically and selects cases which, in the
judge’s opinion, may have settlement potential. The judge contacts the parties to
see if they are willing to participate in a settlement conference. If they agree, it is set

up.

4. When did the program begin conducting mediations? 2001 (?)

5. How many civil appeals are administered by your court annually? approx. 400-450

6. How are appellate cases selected for mediation? Please include a brief description
of the criteria or indices used in such selection process.

Cases are selected on the basis of the screener’s assessment of whether the case has a
possibility of settlement. The following cases are excluded unless there is an affirmative
request from one of the parties for mediation: workers comp, child in need of aid,
significant public interest cases, such as election or hot button issues, prisoner initiated

litigation.

Pro se cases on one side or both sides are considered as eligible for the program

7. How many cases were mediated in the most recent year? ten

8. How many cases settled in mediation in the most recent year?
Full settlements eight Partial settlements zero

9. How does your program define a “partial settlement?”

10. Does your program offer mediation in cases with self-represented parties? Yes

1



If so, approximately what percentage of the cases mediated in the most recent
year involved at least one self-represented party? Less than 10% Does your program

employ different policies or screening in cases involving self-represented parties? Not
necessarily. The parties must appear to be serious about settling and capable of doing so.

Self represented “recreational litisators” are easily identified and excluded.

11.

Who serves as mediators in your program? How many of such mediators are currently

active in your program? Retired superior court and district court trial judges and
appellate court judges are used. The number of active mediators varies, but generally

there are 1-3 judges who participate during the year

12.

13.

14.

15.

16.

17.

18.

What are the required qualifications for appellate mediators in your program? There are
no formal requirements but only retired judges have been used to date

How are mediators selected or designated for a particular case? one

Are your cases mediated by one mediator or are they co-mediated? One mediator

Please describe generally the mediation approaches used by your mediators, e.g.,
facilitative, directive/analytical, mediation combined with neutral case evaluation, and
other approaches or services. Generally, the approach is aggressively evaluative as
that is what the parties seem to looking for. The process looks more like a
traditional settlement conference with a judge than a neutral facilitative mediation.

Please describe the roles and relationships of judge and non-judge leadership in the
direction and management of your appellate mediation program, The program has been
run quite informally and mostly by a single retired superior court judge who does
90% of the screening work. She delegates the cases out other mediating judges.
The Supreme Court monitors the program from a distance and provides all the
administrative assistance.

What is the annual cost of the program? minimal; the cost of a few plane tickets and
hotel rooms

How many staff persons assist in the management and administration of your
appellate mediation program? How many of such persons, if any, also serve



19.

20.

21.

22.

22.

24,

as mediators in your program? One staff person assists the program coordinator.
Settlement program duties represent a very small proportion of her overall
workload.

If parties are ordered to mediation in your program, are they permitted to
“opt-out” of mediation? Please describe the grounds permitted to opt-out. Parties are
not ordered to mediate; it is offered.

Is your program authorized to impose sanctions for failure to participate in

mediation or for other reasons rising from the mediation process? If so, have such
sanctions been imposed? Please describe. The court could impose sanctions but has
not and probably would not. The case would simply be allowed to proceed through
the normal appellate process.

What are the major case types you currently mediate, with approximate percentages
(most recent year)? (e.g. contract, domestic, tort)

1) domestic 30__ %

2) personal injury 20 %

3) contract dispute 45 %

4) other 5 %

5) %

6) %

7) %

If you are able to provide settlement statistics per case type, please do so.

What types of civil cases, if any, are ineligible for mediation in your program?
Matters of constitutional import in significant public interest cases

Prisoner initiated litigation by in custody prisoners

Has your appellate mediation program been significantly modified in program or
service design or operational policies since its creation? If so, please describe.

Fewer pro se cases have been included as time has gone along. They tend to be high

time demand with low positive outcome




25. What do you rate as the most significant successes of your appellate mediation

program to date? The genuine gratitude of the attorneys and litigants who are
looking for a way out of the endless cycle of litisation. They are thrilled to have a judge
who has the time to listen to them and who is paid by the court. The result is often
satisfaction with the justice system that they formerly felt to be unfair and

unresponsive.

26. What are the major challenges or issues your program continues to face that you would
like to discuss with other appellate mediation programs around the country? The
challenge is find judges who are consistently committed to the process and willing to
take the big and little cases.

27. How has the program affected the workload of your court? Has your court been able to
dispose of more cases annually? What effect, if any, has your program had on the need
for additional judicial resources?

28. Please attach copies of relevant rules, orders, guidelines, operational forms,
brochures, articles and other materials that may help describe your appellate
mediation program. Appellate Rules 220 and 221 attached, below.

29. Has your program been evaluated? If so, could you share the results of the
evaluation? No

Mediation Program Name: Appellate Settlement Program
Court: Alaska Supreme Court
Court Case Jurisdiction: mandatory jurisdiction in all civil appeals
Court Geographic Jurisdiction: Alaska, statewide
Name of Mediation Program Director/Administrator:
Marilyn May, Clerk of the Appellate Courts
Elaine Andrews, Retired Superior Court Judge and Program Coordinator

Margaret Newman, Administrative Assistant

Address: 303 K Street
Anchorage AK 99501

Telephone: (907) 264-0612

Email: mmay@appellate.courts.state.ak.us
mnewman@appellate.courts.state.ak.us
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I hereby give permission to the Office of Mediation, Maryland Court of Special
Appeals to use my survey response in a report created and distributed to appellate
courts and other appellate mediation programs.

Date: Qe b, 2012 Marilyn May
J,' O ! Name '/ /
Signature

Ogitz

Title: :
Please return your completed survey and other materijs by January 31, 2012 to Mala

Malhotra-Ortiz, Office of Mediation, Maryland Court of Special Appeals, Courts of Appeal
Building, 361 Rowe Blvd, Annapolis, MD 21401. Email, Mala.Ortiz@mdcourts.gov,
phone 410-260-3715, fax 410-260-1547,



Rule 220. Judicial Bypass Appeals.

(a) Scope. This rule applies to an appeal from an order denying or dismissing a petition
filed by a minor under age 18 to bypass parental notice or consent to an abortion under
AS 18.16.030. In such appeals, this rule supersedes the other appellate rules to the
extent they may be inconsistent with this rule. It also supersedes the procedure for
bypass appeals established by AS 18.16.030(j).

(b) Jurisdictional Limitation. This rule does not permit an appeal to be taken in any
circumstances in which an appeal would not be permitted by Appellate Rule 202.

(c) Notice of Appeal.

(1) A minor may appeal an order denying or dismissing a petition to bypass parental
notice or consent by filing a notice of appeal in any district or superior court, or directly
with the clerk of the appellate courts. The notice of appeal may be filed in person, by
mail, by email, or by fax, and must be accompanied by a copy of the order from which
the appeal is taken. No filing fee will be charged. If the notice of appeal is filed in a
district or superior court, the clerk or magistrate shall immediately notify the clerk of the
appellate courts that the appeal has been filed.

(2) The notice of appeal must indicate that the appeal is being filed pursuant to this rule,
but the court will apply this rule to cases within its scope whether they are so identified
or not.

(3) Blank notice of appeal forms will be available at all court locations and will be
mailed, emailed, or faxed to a minor upon request. No fee will be charged for this
service or other services provided to a minor in an appeal under this rule.

(d) Record on Appeal. The record on appeal consists of the superior court file,
including all papers and exhibits filed in the superior court, and, unless otherwise
ordered, a recording of the proceedings before the superior court. The clerk of the
appellate courts shall request the record immediately upon receiving notice that the
appeal has been filed. Upon receiving this request, the clerk of the trial court shall
immediately transmit the record to the supreme court by overnight mail or in another
manner that will cause it to arrive within 48 hours after the notice of appeal is filed.

(e) Brief. A brief is not required. However, the minor may file a typewritten
memorandum in support of the appeal.

(f) Oral Argument. Unless the minor waives the right to oral argument in the notice of
appeal, oral argument will be held within 72 hours, including weekends and holidays,
after the notice of appeal is filed. Upon request, the minor will be allowed to participate
telephonically at court system expense.

(g) Disposition. The court shall enter an order stating its decision immediately after oral
argument or, if oral argument has been waived, within three days after the date the

6



notice of appeal is filed. The court may issue an opinion explaining the decision at any
time following entry of the order.

(h) Constructive Order. If the court fails to enter an order within five days after the date
the clerk of the appellate courts receives the record on appeal, the clerk shall issue a
certificate stating that (1) no order was entered within five days after the appeal was
docketed; and (2) under AS 18.16.030(j), the failure to enter an order constitutes a
constructive order of the court authorizing the minor to consent to an abortion without
notice to or the consent of a parent, guardian, or custodian. For purposes of AS
18.16.030(j), an appeal is deemed to be docketed on the date the clerk of the appellate
courts receives the record on appeal.

(i) Confidentiality.

(1) Documents, proceedings, oral arguments, and audio or video recordings in an
appeal under this rule are sealed. Court personnel are prohibited from notifying the
minor’'s parents, guardian, or custodian that the minor is pregnant or wants to have an
abortion, and from disclosing this information to any person. The court shall not release
the name of, or any other identifying information concerning, a minor who files a judicial
bypass appeal.

(2) Al statistical and general information that the court system may have concerning
judicial bypass appeals is confidential, except the number of appeals filed, granted, and
denied statewide each year is public information.

(j) Attorney. If the minor is not represented by an attorney, the clerk of the appellate
courts shall appoint the Office of Public Advocacy to represent the minor in the appeal.
If the Office of Public Advocacy was appointed to represent the minor in the trial court,
the appointment continues through the appeal.

(k) Filing Defined. For purposes of this rule only, a document is deemed filed on the
date it is received by the district court, the superior court, or the clerk of the appellate
courts if the appeal is filed directly with the clerk.

(SCO 1279 effective July 31, 1997; amended by SCO 1748 effective December 14,
2010; and by SCO 1755 effecitve nunc pro tunc to Dedember 14, 2010)

NOTE: Under AS 18.16.030(j), the failure to enter a judgment in the appeal within five
days after the appeal is docketed constitutes a constructive order of the court
authorizing the appellant to consent to an abortion without the consent of a parent,
guardian, or custodian.

NOTE: The changes to Appellate Rule 220 are adopted because the law concerning
abortions for minors was changed by voter initiative effective December 14, 2010. The
changes to the rule are being made to conform the rule with revised AS 18.16.010 -
.030.




Rule 221. Settlement Discussions in Civil Appeals.

The attorneys for all parties to a civil appeal to the supreme court shall discuss the
possibilities for prompt settlement of all or part of the appeal. This discussion must
occur by the date specified in the opening notice issued by the clerk of the appellate
courts. The discussion may be conducted by telephone. If the parties reach settlement
on any issue on appeal, they shall immediately file an appropriate notice with the clerk
of the appellate courts. Otherwise, they shall file a certificate signed by all attorneys that
the attorneys, with the knowledge of their clients, have discussed settlement as required
by this rule. A settlement discussion is not required in a case in which a party is
appearing pro se or in a case that is exempted by the court.

(SCO 1374 effective April 15, 2001)



Survey Response:
Arizona
Division 1




Prizona— DN

MARYLAND COURT OF SPECIAL APPEALS

STATE APPELLATE MEDIATION PROGRAM SURVEY, JANUARY 2012

(1)

(7)

1994 Pilot Program

Rule 30, Arizona Rules of Civil Appellate
Procedure (ARCAP)

Participation is optional and voluntary. Once
parties have agreed to participate, a court order
issues staying the normal appellate process until
the mediation 1is completed. If the mediation
does not result in a settlement, the case 1is
returned to the regular appellate docket.

1994 Pilot Program; 1996 Regular Program

The number varies from year to year. Our records
show the recent number of filing for “straight”
civil appeals (i.e., no Industrial Commission,
Mental Health, etc.) as follows: 2011 - 833; 2010
- 912; 2009 -790; 2008- 853.

There 1s one staff attorney who administers the
program, who reviews all the civil filings prior
to the time that opening briefs are due and
selects cases that appear to be appropriate for
inclusion in the program. In addition,
individual parties may indicate their interest in
participating in the program by checking off the
relevant box on their Docketing Statement when
they file the Notice of Appeal or by sending a
direct request to the court.

The number of cases mediated “in the most recent
year” (2010-2011) 4is not indicative of the norm
because the court has only Jjust transitioned from
paper filings to all electronic filings, and it
took some time to set up a system that would
indicate when a <case was actually ready for
review. (We have now come up with system whereby
the Clerk’s Office sends a 1list of cases for
review to the staff attorney in charge of the
program once an appellant has paid his filing fee



and a letter has issued informing him when the
opening brief is due.) Normally, between 30 and
40 cases per year have been assigned to the
program. Thus in 2008-2009, when paper filing
was still the norm, 33 cases were assigned to the
program. In 2009-2010, 22 cases were assigned,
and in 2010-2011, 17 cases were assigned. The
lowered numbers are attributable, at least in
part, to the transition process.

In 2008-2009, 18 <cases settled; 2009-2010, 15
settled; 2010-2011, 10 settled. (We do not track
“partial” settlements.)

See above.

We do not offer mediation in cases with self-
represented parties. We made one exception to
this rule once. It was a divorce case 1in which
each party was an attorney representing himself.
(The case did not settle.)

We wuse only retired and/or current appellate
judges. At present, 9 of our current appellate
judges are actively mediating cases; we are not
using any retired judges.

That they be a current or retired appellate Jjudge
and that they be interested in mediating cases.
A few years ago, the court held a general seminar
on mediation taught by a retired appellate judge
who now has a mediation practice.

The staff attorney who administers the program
selects the mediator for a case based on a
variety of factors, including: interest expressed
by judge/mediator, background of judge/mediator,
prior facility of Jjudge/mediator for mediating
similar cases, discussion with judge/mediator to
ascertain interest and availability.

Our cases are mediated by one mediator. We
currently have no co-mediations, although we
would not exclude the possibility in an
appropriate case.



(15) Our mediators use all of the general approaches
described: facilitative, directive/analytical,
neutral case evaluation, etc. The particular
approach varies with the mediator and the type of
case being mediated.

(le) Court leadership remains committee to the
‘mediation program. We are, however, considering
different alternatives within the traditional
mediation structure. One potential change is the
pairing of a paid professional mediator with one
appellate judge in select cases. Another
potential change could regquire counsel to meet
with the mediator at some point prior to the
scheduled mediation to help the mediator assess
not only the potential for resolution but also to
develop a strategy for conducting the mediation

session. We are also considering making
appellate mediation mandatory for certain types
of cases, e.g., domestic relations. This might

require a procedural rule change and approval by
our supreme court.

(17) The costs are minimal. The Jjudge/mediators are
not compensated for taking on mediations in
addition to their regular duties. The parties
pay no fees to participate. The mediations take
place 1in rooms available to the court during
normal working hours. The court does provide
coffee during some of the sessions.

(18) One staff attorney administers the program with
the assistance of a secretary of one of the
appellate judges. The duties associated with the
program are carried out in addition to both of
their regular duties for the court, however the
staff attorney’s drafting load i1s normally
reduced by one case per month.

(19) Parties are ordered to participate in the
program, however they are permitted to opt out of
participation. The rule allows for a party to
submit a confidential objection to mediation, and
the assigned mediator decides whether to proceed
despite the objection. Given that 1t 1is a
voluntary program, mediators will normally vacate
the mediation if and when an objection is filed.



The most frequent reasons given for declining to
participate are (1) that the parties have tried
mediation before and it has failed and (2) that
the parties do not Dbelieve mediation will be
successful or helpful. In only one case, did a
mediator decide to proceed despite a party’s
objection to participating; the case ultimately
settled.

(20) If they agree to participate 1in the program,
parties are required to participate 1in good
faith. To date, failure to do so led in one
instance only to the imposition of a fine. The
rule does allow a mediator who “becomes aware
that a lawyer has violated the Rules of
Professional Conduct raising a substantial
gquestion as to that lawyer’s honesty,
trustworthiness or fitness as a lawyer in other
respects” to “disclose documents and discussions
relevant to that violation to the appropriate
professional authority. ARCAP 30(n) (3).

(21) The majority of our mediated cases are contract
cases (35-45%) followed by divorce (17-25%) and

tort (12-36%). We also do 1-3 probate cases in
any given year and a smattering of other types of
cases (eminent domain, lien, civil rights,
professional negligence, etc.). In 2008-2009: 6

out of 16 contract cases settled; 5 out of 8
divorce cases settled; 3 out of 4 tort cases
settled; and 4 out of 6 probate cases settled (we
had an wunusual number of probate cases that
year) . In 2009-2010: 5 out of 8 contract cases
settled; 3 out of 3 divorce cases settled; 3 out
of 8 tort cases settled; and we had 0 probate
cases. In 2010-2012: 3 out of 6 contract cases
settled; 3 out of 3 divorce cases settled; 4 out
of 5 tort cases settled; and we only had 1
probate case that did not settle. Our overall
settlement rate is always over 50%: 2008-2009 -
54%; 2009-2010 - 68%; and 2010-2011 - 58%.

(22) In general, we normally do not mediate cases in
which one party 1s representing himself or
herself; divorce cases 1f the only 1issue 1is
visitation or <custody rights; criminal cases;
forcible detainers; or cases involving state or



city agencies or departments, unless the agency
or department has indicated an interest 1in a
mediation.

(23) No.

(24) We have managed to settle some difficult
commercial cases that, if left to proceed through
the traditional appellate process, would have
consumed significant resources for the parties
and the court.

(25) The major challenges include critically
evaluating the potential alternatives identified
in answer to Question 16 and determining the
level of additional staff support that might be
required to implement such changes. A continuing
challenge 1s to secure the commitment of the
judges to continue, if not increase, their
participation. This is a challenge due to the
continuing effects of the state’s economic woes
and the court’s reduced budget and workforce, all
of which has resulted in the judges being asked
to handle different tasks and work  more
efficiently to manage a large caseload.

(26) See answers to Questions 7, 8, 21, 24 and 25.
Farly disposition through successful mediation
has, without question, allowed the court to
continue 1its successful efforts to efficiently
reduce its backlog of pending appeals.
Additional staffing support would enhance the
court’s ability to identify cases appropriate for
the mediation program and to manage what
hopefully will be a significant increase in the
number of cases that take advantage of the
program.

(27) Attached.
(28) Not evaluated.
Arizona Appellate Settlement Program

Arizona Court of Appeals, Division I



Erica Bianchi-Jones, Esqg.

Settlement Program Attorney

Arizona Court of Appeals, Division I
1501 W. Washington, Suite 302
Phoenix, Arizona 85007

(602) 542-4824
ebianchilappeals.az.gov
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STATE APPELLATE MEDIATION PROGRAM SURVEY

. 1998

. The program was initially governed by an administrative order, which was

later adopted on a permanent basis as Rule 30, Arizona Rules of Civil
Appellate Procedure.

. Upon receipt of the notice of appeal, the settlement conference attomey

contacts the attorneys/pro se litigants, and then decides whether or not to
order the matter into appellate mediation.

. 1998

. During the calendar year 2011, 184 civil appeals were filed in our court, 20

of which were placed in the settlement program. 178 civil cases were
terminated during the calendar year.

. All civil appeals filed in our court are eligible for mediation with the

following exceptions: appeals involving habeas corpus petitions; appeals in
which a party is incarcerated; appeals from the juvenile court; appeals from
the Arizona Department of Economic Security Appeals Board; direct
appeals from the corporation commission, and; special actions. See Ariz.
R. Civ. App. P. 30(c). That being said, many other types of “eligible” cases
are not placed in mediation. These cases include, but are not limited to,
forfeitures; appeals from the suspension of a driver’s license; domestic

_relations matters involving legal custody or domestic violence; untimely

notices of appeal, or matters where there is no final, appealable order; and,
appeals involving orders of protection.

. 21 cases were mediated during fiscal year 2010-2011. This only includes

conferences actually held during the fiscal year, but does not include
matters placed in the program during the fiscal year if the settlement
conference was not held during that time period.

8. 15 cases settled: 14 full settlements and 1 partial settlement.

Z
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9. A partial settlement is one that, although some of the parties have settled, at
least one party remains on both sides such that the matter will proceed on
appeal.

10. Yes, we do offer mediation in cases with pro se litigants. We do not keep
statistics on the number of cases involving pro se litigants, nor do we
employ different policies or screening processes in those cases.

11. The seitlement conference attorney co-mediates each matter with an
appellate judge from this court, either sitting or retired. Although all of our
6 sitting judges are able to mediate, they do so with varying degrees of
frequency. In addition, 2 retired judges regularly mediate for us.

12. Although some of our judges have formal mediation training, there is no
requirement that they have done so.

13. The settlement conference attorney selects the judge who will mediate,
often considering that individual’s legal experience/background before
becoming a judge.

14. See response to question 11 above.

15. We do not subscribe to any one mediation style, although we often employ
a hybrid of facilitative, limited evaluative, and to. some extent,
transformative mediation styles.

16. With the exception of a judge’s participation at the actual settlement
conference, the settlement conference attorney manages all other aspects of
the settlement program. This includes screening all eligible cases and
determining whether they will be ordered into the mediation program,
contacting the attorneys/pro se litigants; setting the conference; assuring the
confidential settlement statements are filed and given to the judge after she
has reviewed them; and, managing and signing all orders related to the
settlement program, with the exception of orders dismissing an appeal after
it has settled.

3
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17. The salaries of the settlement conference attorney, who spends
approximately one third to one half of her time on mediation-related duties,
and her administrative assistant, who also works for four other staff
attorneys, are not specifically allocated as costs of the program. During
fiscal year 2010-2011, the court paid $3,400 in stipends to retired judges for
participating as mediators.

18. The settlement conference attorney’s administrative assistant assists her in
managing the settlement program. She does not serve as a mediator in the
program. -

19. Pursuant to Rule 30(e), Ariz. R. Civ. App. P., “[a] party may object to
assignment to a settlement conference by submitting a written objection no
later than five calendar days after the date of the order of assignment. The
objection shall not be filed in the Court, shall be confidential, shall not be
placed in the appellate case file, and need not be served upon opposing
counsel.” That being said, because the settlement conference attomney
screens all cases before placing them in the program, we receive few
written objections. Rather, cases with a valid ground for objection are
rarely ordered into mediation in the first instance. Some “opt-out” grounds
include a past history of failed settlements, matters in which the parties
desire a published opinion from the court, and matters in which it is clear at
least one party wants to continue litigation no matter what the outcome.

20. Yes. Sanctions have been imposed only one time in the thirteen-year
history of the program. In that instance, counsel intentionally and without
the court’s permission instructed his client to leave the court, leaving
counsel and the other side to continue the conference without any
individual with settlement authority, contrary to court order.

21. a) worker’s compensation- 10%
b) domestic relations- 17%
c) attorney’s fees- 10%
d) probate/estate- 7%
e) employment/wrongful discharge- 7%
f) construction/mechanic’s lien- 10%
g) insurance- 3%
h) debt/financial matters- 10%
i) personal injury- 3%
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§) misc. matters- 23%

21. (this should be # 22; you printed # 21 twice); Information not available.
22. (#22 on your form) See response to # 6 above.

23. No, with the exception that we began placing worker’s compensation

matters in the program a few years ago.

24. The savings of cost, time and anxiety to the litigants as a result of settling

cases is significant, in addition to reducing the court’s case load. And, the
terms of settlement can be crafted to suit the needs of the parties, rather
than a legal ruling by the court that may not do so. In addition, mediation
permits the parties to address all of their concerns, rather than strictly
addressing the issues before the court on appeal.

25. Nothing that I can think of at the moment.

26. In some years when mediation numbers have been higher, the program has

disposed of the equivalent workload of an entire chambers. Even during
slower years, the court has been pleased with the program, not only because
it reduces the court’s case load, but because of the service it provides to the
community.

27. See Rule 30, Ariz. R. Civ. App. P., the rule that governs our program.

Also, on our website, http://www.appeals2.az.gov/, see the link “Settlement
Program” for further information about the program. I have previously
shared all of our orders and our confidential settlement statement form with
you.

28. We send evaluation forms to attorneys and pro se litigants following each

settlement conference. I have shared that form with you in the past.
e Mediation Program Name: Arizona Appellate Settlement
Conference Program
e Court; Arizona Court of Appeals, Division Two
Court Case Jurisdiction:
e Court Geographic Jurisdiction: Division Two of the Arizona
Court of Appeals is responsible for cases arising in Cochise,
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Gila, Graham, Greenlee, Pima, Pinal, and Santa Cruz
counties.

Name of Mediation Program Director/Administrator: Geri
Mose Mahrt

Address: 400 W. Congress, Tucson, AZ 85701

Telephone: (520) 628-6955

Email: mahrt@appeals2.az.gov
Website: http://www.appeals2.az.gov/
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27. Please attach copies of relevant rules, orders, guidelines, operational forms,
brochures, articles and other materials that may help describe your appellate
mediation program.

28. Has your program been evaluated? If so, could you share the results of the ]
evaluation?
Mediation Program Name:
Court:
Court Case Jurisdiction:
Court Geographic Jurisdiction:
Name of Mediation Program Director/Administrator:
Address:
Telephone:
Email:
Website:
I hereby give permission to the Office of Mediation, Maryland Court of Special

Appeals to use my survey response in a report created and distributed to appellate
courts and other appellate mediation programs.

Date: _)-}TI-12- _&ﬂ]—_Hase_Md'__ '

Please return your completed survey and other materials by January 31, 2012 to Mala
Malhotra-Ortiz, Office of Mediation, Maryland Court of Special Appeals, Courts of Appeal
Building, 361 Rowe Blvd, Anpapolis, MD 21401. Email, Mala.Orti dcourts.gov
phone 410-260-3715, fax 410-260-1547.
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CIrKansas

STATE APPELLATE MEDIATION PROGRAM SURVEY

What year was your appellate mediation program established?
2008

. What formal method, if any, was used to establish the program (e.g., rule,

administrative order, other)?
The program was established by a Per Curiam Order of the Arkansas Supreme Court.

3. Are mediations ordered by the court or is mediation an optional service provided

upon request?
Mediation is an optional service provided by request.

4. When did the program begin conducting mediations?

W

10.

September 1, 2008.

. How many civil appeals are administered by your court annually?

In 2008, the Court of Appeals administered 468 civil cases.
In 2009, the Court of Appeals administered 432 civil cases.
In 2010, the Court of Appeals administered 417 civil cases.

How are appellate cases selected for mediation? Please include a brief description

of the criteria or indices used in such selection process.

The program is available for civil cases, including domestic relations, probate and worker’s
compensation, but excluding juvenile and public service commission cases. The appeal must be
from a final judgment and all parties must be represented by counsel. The program is voluntary -
therefore the attorneys and parties agree to participate in appellate mediation.

How many cases were mediated in the most recent year?
Two cases were mediated in 2011.

How many cases settled in mediation in the most recent year?
Two cases were settled in mediation in 2011.

Full settlements 2 Partial settlements
How does your program define a “partial settlement?”

Partial settlement occurs when the parties reach agreement on some, but not all, of the
pending issues.

Does your program offer mediation in cases with self-represented parties?

If so, approximately what percentage of the cases mediated in the most recent

year involved at least one self-represented party? Does your program employ
different policies or screening in cases involving self-represented parties?

Only cases in which all parties are represented are eligible for mediation through the
program.
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12.

13.

14.

15.

16.

17.

18.

. Who serves as mediators in your program? How many of such mediators are currently

active in your program?
To be eligible to mediate cases in the program, mediators must be on the program Roster.
There are currently 23 mediators on the Roster.

What are the required qualifications for appellate mediators in your program?

To be eligible for inclusion on the program Roster, a mediator must be certified and in
good standing with the Arkansas Alternative Dispute Resolution Commission, have
successfully completed a six hour appellate mediation training course approved by the
Appellate Mediation Office, and have appellate practice experience.

How are mediators selected or designated for a particular case?
The mediators are selected by the parties. If the parties cannot agree upon a mediator
within a set period of time, the program director assigns a mediator.

Are your cases mediated by one mediator or are they co-mediated?
Cases are mediated by one mediator.

Please describe generally the mediation approaches used by your mediators, e.g.,
facilitative, directive/analytical, mediation combined with neutral case evaluation, and
other approaches or services.

Mediators in the program generally employee facilitative and evaluative approaches to
the cases, depending on the nature of the case and the needs of the parties.

Please describe the roles and relationships of judge and non-judge leadership in the
direction and management of your appellate mediation program.

The Arkansas Supreme Court established a committee to develop the program. The
committee is comprised of one Justice from the Arkansas Supreme Court, the Chief
Judge of the Arkansas Court of Appeals, the ADR Coordinator of the Administrative
Office of the Courts, and three practicing mediators. The committee developed the
program rules and provides guidance on policy issues, subject to approval and adoption
by the Arkansas Supreme Court. The ADR Coordinator serves as program director and
handles day to day administration, with direct guidance from the Chief Judge of the Court
of Appeals.

What is the annual cost of the program?
There is no set annual cost for the program. Administration of the program is handled by
existing court staff and the program is funded by a grant from the Arkansas Alternative
Dispute Resolution Commission. The grant covers the cost of the mediator’s fee for up
to 8 hours. The program costs depend on the number of cases mediated, which up to this
point have been two cases per year at a cost of between $1,800 and $3,280 per year.

How many staff persons assist in the management and administration of your
appellate mediation program? How many of such persons, if any, also serve

as mediators in your program?

Program operations are administered by the ADR Coordinator of the Administrative
Office of the Courts. Another staff person oversees the finances of the program.

No court staff mediate in the program.



19.

20.

21.

22.

22.

23.

If parties are ordered to mediation in your program, are they permitted to
“opt-out” of mediation? Please describe the grounds permitted to opt-out.
Parties are not ordered to mediation in this program.

Is your program authorized to impose sanctions for failure to participate in
mediation or for other reasons rising from the mediation process? If so, have such
sanctions been imposed? Please describe.

The program does not impose sanctions for failure to participate in mediation.
Participation in the program is completely voluntary.

What are the major case types you currently mediate, with approximate percentages
(most recent year)? (e.g. contract, domestic, tort)

1) %
2) %
3) %
4) o
5) %
6) %
7) %

2008 — one probate case, no agreement

2009 — one probate case, no agreement; one Worker’s Compensation case, full agreement
2010 — one Worker’s Compensation case, settled prior to mediation; one contract case, no
agreement

2011- two probate cases, both with full agreements

If you are able to provide settlement statistics per case type, please do so.
Four probate cases with 50% full agreement rate

Two Worker’s Compensation cases, with 50% full agreement rate

One Contract case, 0% agreement rate

What types of civil cases, if any, are ineligible for mediation in your program?

The program accepts all cases except those in which there is no final judgment, one or
more of the parties is pro se, cases from the Juvenile Division of the Circuit Court
system, or Public Service Commission cases.

Has your appellate mediation program been significantly modified in program or
service design or operational policies since its creation? If so, please describe.
No, the program has not been modified since its creation.



24.

25.

26.

27.

28.

What do you rate as the most significant successes of your appellate mediation
program to date?

Our most significant success to date is attorney and party satisfaction with the program.
While few attorneys and litigants have utilized the program, those that have indicate a
very high level of satisfaction with the program regardless of the outcome of the
mediation.

What are the major challenges or issues your program continues to face that you would
like to discuss with other appellate mediation programs around the country?

One of the major challenges for the program is getting attorneys and litigants to utilize it.
Because the program is completely voluntary, all attorneys in the case must first being
willing to opt in. While most attorneys are familiar with mediation at the trial court level,
they are not familiar with the benefits of mediation at the appellate level.

How has the program affected the workload of your court? Has your court been able to
dispose of more cases annually? What effect, if any, has your program had on the need
for additional judicial resources?

Due to the very small number of cases in the program, there has been no real impact on
the workload of the court.

Please attach copies of relevant rules, orders, guidelines, operational forms,
brochures, articles and other materials that may help describe your appellate
mediation program.

Has your program been evaluated? If so, could you share the results of the
evaluation?
No, to date the program has not been evaluated.

Mediation Program Name: Arkansas Appellate Mediation Pilot Program

Court:  Arkansas Court of Appeals

Court Case Jurisdiction: All cases appealed are filed in the Court of Appeals except those

involving interpretation or construction of the Constitution of Arkansas; criminal appeals in
which the death penalty or life imprisonment has been imposed; petitions for quo warranto,
prohibition, injunction, or mandamus directed to the state, county, or municipal officials or

to circuit courts; appeals pertaining to elections and election procedures; appelas involving
the discipline of attorneys-at-law and or arising under the power of the Supreme Court to
regulate the practice of law; appeals involving the discipline and disability of judges; second
or subsequent appeals following an appeal which has been decided in the Supreme Court;
and appeals required by law to be heard by the Supreme Court.

Court Geographic Jurisdiction: Statewide

Name of Mediation Program Director/Administrator: Jennifer Taylor



Address: 625 Marshall Street\
Little Rock, AR 72201

Telephone: (501) 682-9400
Email: Jennifer. Taylor@arkansas.gov
Website: http://courts.arkansas.gov/adr/

I hereby give permission to the Office of Mediation, Maryland Court of Special
Appeals to use my survey response in a report created and distributed to appellate
courts and other appellate mediation programs.

Date:

Name

Signature

Title

Please return your completed survey and other materials by January 31, 2012 to Mala
Malhotra-Ortiz, Office of Mediation, Maryland Court of Special Appeals, Courts of Appeal
Building, 361 Rowe Blvd, Annapolis, MD 21401. Email, Mala.Ortiz@mdcourts.gov,

phone 410-260-3715, fax 410-260-1547.
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Survey Response

California

1% District
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16.
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STATE APPELLATE MEDIATION PROGRAM SURVEY

. What year was your appellate mediation program established?

. What formal method, if any, was used to establish the program (e.g., rule,

administrative order, other)?

. Are mediations ordered by the court or is mediation an optional service provided

upon request?

When did the program begin conducting mediations?

. How many civil appcals are administered by your court annually?

How arc appellate cases selected for mediation? Please include a brief description
of the criteria or indices used in such selection process.

How many cases were mediated in the most recent year?

How many cases scttled in mediation in the most recent yecar?

Full settlements Partial settlements

How does your program definc a “partial scttlement?”

Does your program offer mediation in cases with self-represented parties?

If so, approximately what percentage of the cases mediated in the most recent
year involved at least one self-represented party? Does your program employ

different policies or screening in cascs involving self-represented parties?

Who serves as mediators in your program? How many of such mediators are currently
active in your program?

What are the required qualifications for appellate mediators in your program?

How are mediators selected or designated for a particular case?

Are your cases mediated by one mediator or are they co-mediated?

Please describe generally the mediation approaches used by your mediators, e.g.,
facilitative, directive/analytical, mediation combined with neutral case evaluation, and

other approaches or services.

Please describe the roles and relationships of judge and non-judge leadership in the
direction and management of your appellate mediation program.

. What is the annual cost of the program?



18.

19.

20.

21

25.

26.

How many staff persons assist in the management and administration of your

appellate mediation program? How many of such persons, if any, also serve
as mediators in your program?

If parties are ordered to mediation in your program, are they permitted to
“opt-out” of mediation? Please describe the grounds permitted to opt-out.

Is your program authorized to impose sanctions for failure to participate in
mediation or for other reasons rising from the mediation process? If so, have such
sanctions been imposed? Please describe.

. What are the major case types you currently mediate, with approximate percentages

(most recent year)? (¢.g. contract, domestic, tort)

b %
2) ‘ Y%
3) %
4y %
5) %
6) %
7 %

. If you are able to provide settlement statistics per case type, please do so.
. What types of civil cases, if any, are ineligible for mediation in your program?

. Has your appellate mediation program been significantly modified in program or

service design or operational policies since its creation? If so, please describe.

. What do you rate as the most significant successes of your appellate mediation

program to date?

What are the major challenges or issues your program continues to face that you would
like to discuss with other appellate mediation programs around the country?

How has the program affected the workload of your court? Has your court been able to
dispose of more cases annually? What effect, if any, has your program had on the need
for additional judicial resources?



27. Please attach copics of rclevant rules, orders, guidelines, operational forms,
brochures, articles and other materials that may help describe your appellate
mediation program.

28. Has your program been evaluated? If so, could you share the results of the
cvaluation?
Mediation Program Name:
Court:
Court Case Jurisdiction:
Court Geographic Jurisdiction:
Name of Mediation Program Dircctor/Administrator:
Address:
Telephone:
Email:
Website:

I hereby give permission to the Office of Mediation, Maryland Court of Special
Appeals to use my survey response in a report created and distributed to appcllate

courts and other appcllate mediation programk \7 64 AM ;g;g’ 4‘ ,-7;%,; 125D w
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Please return your completed survey and other materials by January 31, 2012 to Mala
Malhotra-Ortiz, Office of Mediation, Maryland Court of Special Appeals, Courts of Appeal
Building, 361 Rowe Blvd, Annapolis, MD 21401. Email, Mala.Ortiz@mdcourts.gov,
phone 410-260-37135, fax 410-260-1547.
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2000

Rule and order

Ordered by thie Mediation Program Administrator

2000 :

Approximately 90 - 100

Mediation Program Administrator reviews Case Screening Fonns and, in consultation
with counsel, refers cases in which parties agree to attend

Approximately 95

Approximately 50%

N/a

.No
. There arc approximately 230 mediators on the panel of which approximately 75 are

actively appointed to cases. They include retired judges and appellate justices and
attorneys and other professionals

. All have had to take a 40 hour training course or equivalent
. The Mediation Program Administrator makes the selection based on fuzzy criteria

unless the partics request appointment of a specific mediator

. Mostly single mediator some co-mediation
. Mediators use all kinds of processes and many use multiple processes
. There is a mediation comnmittee which meets rarely and a supervising justice with

whom the Mediation Program Administrator meets occasionally to discuss policy
issues

Approximately $300,000 (actual amount unknown to this author)

1 Mediation Program Administrator (attorney mediator) 1 clerical person. The
Mediation Program Administrator occasionally mediatcs cascs

The Mediation Program Administrator can withdraw a case after it has been referred
if it seems reasonable to do so in his discretion

Sanctions may be imposed for failure to attend unless attendance cxcuse or for failure
to pay any fees that parties may have agreed to pay to mediator for time in excess of
donated time. Sanctions have not been imposed during the author’s tenure (since
April 2009.)

. See attached table which shows resolved cases per case type and caveats preceding
. None
. Many very difficult cases have been resolved by mediators prior to the court having

to invest any time or energy into the substantive work of adjudicating the appeal. 1
suspect that at least some of the agreements reached have been “better for the parties™
than the outcome of the appeal would have been and it may be that the process
afforded parties greater sense of control over their own lives.

What is quality mediation? How to decide who is good as a mediator and why.

The mediation prograni has helped reduce the caseload but there is no indication that
it has had any impact on the need for judicial resources. The primary impact on the
prospect of additional resources is the budget.

. Go to: http://www.courts.ca.gov/2122 htm
27.
28.

No external evaluation
Court of Appeal, First Appellate District Mediation Program
a.  Court of Appeal, First Appellate District California



b.

All general civil and criminal appeals from Superior Court in large multi-
county district including all of San Francisco Bay Area and much of northwest
California

Mediation Program Administrator is Gary Weiner

350 McAllister St., San Francisco California 94102

Gary.weiner@jud.ca.gov

415-865-7375

Go to: http://www.courts.ca.gov/2122 htin
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STATE APPELLATE MEDIATION PROGRAM SURVEY

1. What year was your appellate mediation program established?
Settlement program has been in existence since 1980. It evolved into the current mediation
program in 2002.

2. What formal method, if any, was used to establish the program (e.g., rule,
administrative order, other)?
A Steering Committee consisting of justices, court staff and mediators decided on the logistics of
the current program. The California Rules of Court, Internal Operating Practice Procedure for
the Second District governs the mediation program.
3. Are mediations ordered by the court or is mediation an optional service provided
upon request?
Mediation is an optional service provided upon request. There is an order issued ordering parties
to appear for mediation once parties agree they would like to mediate.
4., When did the program begin conducting mediations?
2002
5. How many civil appeals are administered by your court annually?
2715 cases were filed last fiscal year.
6. How are appellate cases selected for mediation? Please include a brief description
of the criteria or indices used in such selection process.
There is no selection process. Parties are made aware of the mediation program through a form
called a Mandatory Docketing Statement. All civil cases are acceptable and admitted into
mediation.
7. How many cases were mediated in the most recent year?
66
8. How many cases settled in mediation in the most recent year?
37
Full settlements Partial settlements

9. How does your program define a “partial settlement?”
Where a settlement does not dispose of the case as to all parties.
10. Does your program offer mediation in cases with self-represented parties?
If so, approximately what percentage of the cases mediated in the most recent
year involved at least one self-represented party? Does your program employ
different policies or screening in cases involving self-represented parties?
No. No self-represented party may participate in the program, unless they are licensed attorneys.
11. Who serves as mediators in your program? How many of such mediators are currently
active in your program?
Attorneys and mediators in the community volunteer their time.
12. What are the required qualifications for appellate mediators in your program?
They must be trained through the county bar association or otherwise and must have some on the
field experience.
13. How are mediators selected or designated for a particular case?
Mediators are selected by the expertise they have in a given subject-matter.
14, Are your cases mediated by one mediator or are they co-mediated?
One mediator.



15. Please describe generally the mediation approaches used by your mediators, e.g.,
facilitative, directive/analytical, mediation combined with neutral case evaluation, and
other approaches or services.

The program accepts mediators with all mediation styles. Because of limited data, it is unclear
which approach is most effective for appellate mediation cases. In the future, hopefully, there
will be some data collected and some analysis of the data applied.

16. Please describe the roles and relationships of judge and non-judge leadership in the
direction and management of your appellate mediation program.

The clerk has the authority to issue all orders related to mediation in the name of the
Administrative Presiding Justice.

17. What is the annual cost of the program?

Outside of staff time, the court spends $500 on supplies. In the past, the court has spent 25-30K
annually on training mediators.

18. How many staff persons assist in the management and administration of your
appellate mediation program? How many of such persons, if any, also serve
as mediators in your program?

One full time staff member manages the administration of the program with the guidance of the
Clerk of the Court. None serve as mediators.

19. If parties are ordered to mediation in your program, are they permitted to
“opt-out” of mediation? Please describe the grounds permitted to opt-out.

Yes. Parties may opt out at any time, even where the order directs them to attend mediation.

If parties feel mediation is futile, it is in the best interest of all those involved to cancel

mediation; otherwise, it’s a waste of time/money.

20. Is your program authorized to impose sanctions for failure to participate in
mediation or for other reasons rising from the mediation process? If so, have such
sanctions been imposed? Please describe.

Yes, the court is authorized to impose sanctions, but none have been imposed to date.

21. What are the major case types you currently mediate, with approximate percentages
(most recent year)? (e.g. contract, domestic, tort)

There is not enough data available now to answer this question.

1) %
2) %
3) %
4) 0
5) %
6) %
7) %

21. If you are able to provide settlement statistics per case type, please do so.
There is not enough data available now to answer this question.

22. What types of civil cases, if any, are ineligible for mediation in your program?

2



All are eligible.

23. Has your appellate mediation program been significantly modified in program or

service design or operational policies since its creation? If so, please describe.
No. The program lacks organization, but it’s a work-in-progress.

24. What do you rate as the most significant successes of your appellate mediation
program to date?

Parties feel the program brings them closer to reaching a resolution outside of litigation.

25. What are the major challenges or issues your program continues to face that you would
like to discuss with other appellate mediation programs around the country?

It’s effectiveness; how best to commit parties; whether contracting private mediators is the best
approach.

26. How has the program affected the workload of your court? Has your court been able to
dispose of more cases annually? What effect, if any, has your program had on the need
for additional judicial resources?

Cases get mediated in the beginning, before parties begin briefing. If it gets settled, it alleviates
the workload from court staff.

27. Please attach copies of relevant rules, orders, guidelines, operational forms,

brochures, articles and other materials that may help describe your appellate
mediation program.

28. Has your program been evaluated? If so, could you share the results of the
evaluation?
Yes, it gets evaluated by the parties who participate in the program. All are satisfactory.
Mediation Program Name: Second Appellate District Mediation Program
Court: The Court of Appeal of California, 2" District

Court Case Jurisdiction: The second highest review court in California.

Court Geographic Jurisdiction: Counties of Los Angeles, Ventura, Santa Barbara, and San
Luis Obispo.

Name of Mediation Program Director/Administrator: Arpine Akopyan
Address: 300 S. Spring St., 2™ Floor, North Tower, Los Angeles, CA 90013
Telephone: 213-830-7000
Email: 2d1.mediation@jud.ca.gov
Website: www.courts.ca.gov/2dca

Court Programs

Mediation

I hereby give permission to the Office of Mediation, Maryland Court of Special
3



Appeals to use my survey response in a report created and distributed to appellate
courts and other appellate mediation programs.
Arpine Akopyan
2/1/2012
Date:

Name
AA.

Signature
Mediation Program Coordinator

Title

Please return your completed survey and other materials by January 31, 2012 to Mala
Malhotra-Ortiz, Office of Mediation, Maryland Court of Special Appeals, Courts of Appeal
Building, 361 Rowe Blvd, Annapolis, MD 21401. Email, Mala.Ortiz@mdcourts.gov,
phone 410-260-3715, fax 410-260-1547.




Mediation Program Rules

Overview
e Participating in the mediation program is voluntary.
* The program is unavailable to self-represented litigants.
* All requests for mediation must be made in good-faith.

o The mediation program will deny access to parties whose requests are not made in
good-faith.

Initiation
¢ The mediation process commences as soon as possible after the filing of the Notice of Appeal by
way of a Mandatory Docketing Statement.
o Parties may stipulate to mediate at a later time.
o Parties may participate by invitation of the court.

The mediators

e The Mediation Coordinator matches mediators to specific disputes from its private panel
consisting of experienced mediators.

e The mediator shall be deemed for all purposes to be a “person presiding at [a] judicial or quasi-
judicial proceeding” within the meaning of Evidence code section 703.5, which restricts the
competence of such persons to testify regarding what occurs at the mediation session.

e Mediators will donate a total of six hours of pro-bono time — preparing and mediating.

o After a total of six hours of preparation and/or mediation, mediators may charge the
parties for additional mediation services rendered, at their hourly rate, provided all
parties agree.

Sanctions

e Once an Order Scheduling Mediation Conference has been issued, parties must attend the
mediation conference or risk being sanctioned.

Cooperation
¢ All participants must fully cooperate with any requests made by the mediator.
e Attorneys must engage and prepare their clients for the mediation session.

Attendance
e All parties and their counsel must attend the mediation session.
o All parties attending the mediation session must have full authority to settle.

Extensions of time for briefs
e Participation in the mediation program does not stay the briefing schedule.
o Parties must file extensions of time to file briefs with the court of appeal.

DATE:

I:I I have read the Mediation Program Rules and will comply with the rules stated herein.
{TYPE INITIALS)

(TYPE NAME)



COURT OF APPEAL, SECOND DISTRICT, MEDIATION

Court of Appeal Case Number:

Case Name:

Your name:

Counsel for:

MEDIATION FORM

THIS FORM IS CONFIDENTIAL AND WILL ONLY BE SHARED WITH THE MEDIATOR.

NOTE TO ALL COUNSEL: Your case is now pending in the court’s Mediation Program. The purpose of this form is to
determine if your case is viable for mediation. This form will not be filed in the court’s docket. Alf counsel must review,
complete, and submit this form within 14 days of receipt. If this form is not received from all counsel within 21 days, the
case will be taken out of the mediation program with the understanding that not all parties agree to mediate.

Email form to 2d1.mediation@jud.ca.gov; or, fax to 213-830-7033.

A. SUBJECT MATTER

List all that apply

DAntitrust

nti-SLAPP/C.C.P.
§ 425.16
Dankruptcy

Business/
Commercial

DCivil Rights
DConstruction
DContracts

|:| Corporation
D Defamation
D Disability

D Discrimination
[:| Education

|:| Elder Abuse
D Eminent Domain

Employment/
Labor

B. MEDIATION SESSION DATES

[:| Entertainment
D Environmental
D Family

D Health Care

Housing/Home-
owners Assn.

|:| Insurance

Intellectual
Property

D International

HpE NN NN

Landlord-Tenant
disputes

[]

Legal Malpractice D

Medical
Malpractice

Partnership

Personal Injury

L]
[]

Premises Liability D

Probate —
Conservatorship

[]
[]

Probate -
Decedents’
estates
Probate — Trust

Product Liability

Real Estate —
Commercial

Real Estate —
Residential

Securities

Tax

List all available dates verified by ALL parties. Counsel must confer with each other and provide mutually agreeable dates. A
minimum of 3 dates must be listed with at least one month window from the date this form is submitted.

C. PRE-MEDIATION PHONE CONFERENCE DATES

A phone conference is between the mediator and counsel only and typically lasts % hour. Counsel must confer
with each other and provide mutually agreeable dates.

|:|AM DPM

I:lAM l___|PM

l___|AM DPM

1|Page




Case Name: Court of Appeal Case Number:

o

QUESTIONNAIRE

1. Why is your case a good candidate for mediation?

2. What was at issue in the trial court?

3. How much was the plaintiff seeking monetarily?

4, What was the outcome of the case in the trial court?

5. What is at issue at the appellate court?

6. What do you anticipate to be the outcome of the appellate case?

7. Are there related disputes in the trial court or any other court?

8. Are the parties currently conducting settlement talks independent of the court? If so, describe the status of the
present settlement negotiations:

2|Page



Case Name: Court of Appeal Case Number:

9. What would you like to accomplish during mediation? (Please list a dollar amount you wish to seek or offer the
opposing party.)

10. What is the current relationship between the parties?

11. List the names and roles of all who will be present during mediation

12. If settlement of this case has been attempted before, please provide the following information:

(a) At what stage were settlement talks held?

(b) How many settlement attempts were made?

{c) What were the results of each settlement attempt?

DATE:

:I | declare that the foregoing is true and correct.
(TYPE INITIALS) (TYPE NAME)

3|Page



Survey Response

California

3" District




~

10.

Couit o€ Agpeed 3d Distvict Cedltovnia

STATE APPELLATE MEDIATION PROGRAM SURVEY

. What year was your appellate mediation program established?

October of 2006

What formal method, if any, was used to establish the program (e.g., rule,
administrative order, other)?

Promulgation and implementation of Local Rule 1 [copy attached]

. Are mediations ordered by the court or is mediation an optional service provided

upon request?
Mediation is mandatory upon order of court

. When did the program begin conducting mediations?

Summer of 2007

How many civil appeals are administered by your court annually?
Average of past two fiscal years: Notices of appeal: 517.5
Dispositions by opinion: 219

How are appellate cases selected for mediation? Please include a brief description

of the criteria or indices used in such selection process.

A justice reviews mediation statements submitted by the parties, and decides whether
the appeal should be selected for mandatory mediation. The criteria is primarily that
Justice’s opinion as to the likelihood that the appeal can be successfully mediated,

How many cases were mediated in the most recent year?
Fiscal year 2010-2011: 95 appeals were selected for mediation.

How many cases settled in mediation in the most recent year?

Fiscal year 2010-2011: 29 selected appeals were settled prior to mediation conference.
61 selected appeals were settled after mediation conference.

Full settlements _ 90 Partial settlements 0

How does your program define a “partial settlement?”
The Mediation Program does not recognized partial settlements - if a selected appeal

proceeds to disposition on the merits, it is deemed to not have been successfully
mediated.

Does your program offer mediation in cases with self-represented parties?

If so, approximately what percentage of the cases mediated in the most recent

year involved at least one self-represented party? Does your program employ

different policies or screening in cases involving self-represented parties?

The Mediation Program does not exclude pro se appeals. However, few pro se appeals
are selected for mandatory mediation because most often those appeals are not good
candidates for successful mediation. The best estimate is that less than 10% of
mediated cases involve a self-represented party.



11. Who serves as mediators in your program? How many of such mediators are currently
active in your program?
Mediators are volunteers, almost all of whom are licensed attorneys. We use of few
nonattorney volunteer mediators - individuals with extensive other mediation experience.

12. What are the required qualifications for appellate mediators in your program?
There are no absolutely mandatory qualifications. The Mediation Program solicits
applications, and the justices on the Mediation Program Committee evaluate the
applications and select the mediators.

13. How are mediators selected or designated for a particular case?
The Mediation Program Coordinator evaluates both the appeals and the mediators and
attempts to best match appeal to mediator.

14. Are your cases mediated by one mediator or are they co-mediated?
In rare cases, the appeal is mediated by two mediators - usually for the purpose of
training a less experienced mediator in mediation of that particular type of appellate
mediation. Of the last 400 cases mediated, only 9 were co-mediated.

15. Please describe generally the mediation approaches used by your mediators, e.g.,
facilitative, directive/analytical, mediation combined with neutral case evaluation, and
other approaches or services.

As best as can be gleaned firom our statistics, the mediation approach generally falls
within three separate categories: 75% facilitative, 20% evaluative, and 5% directive.

16. Please describe the roles and relationships of judge and non-judge leadership in the
direction and management of your appellate mediation program.
Responsibility for the day-to-day operation of the Mediation Program is delegated to the
Mediation Program Coordinator. Policy-level decisions are made by the Mediation
Program Committee which is steered by three associate justices.

17. What is the annual cost of the program?
In fiscal year 2010-2011, the total budget for the Mediation Program was $293.067.

18. How many staff persons assist in the management and administration of your
appellate mediation program? How many of such persons, if any, also serve
as mediators in your program?
The Mediation Program is managed, administrated, and operated by two employees, the
Mediation Program Director and a Judicial Secretary II. Neither employee serves as a
Mediator.

19. If parties are ordered to mediation in your program, are they permitted to
“opt-out” of mediation? Please describe the grounds permitted to opt-out.
There is no “opt-out” provision.

20. Is your program authorized to impose sanctions for failure to participate in
mediation or for other reasons rising from the mediation process? If so, have such
sanctions been imposed? Please describe.

2



Yes, Local Rule 1 has a sanctions provision. So far, an order to show cause re sanctions

has been once issued, but in that case no sanctions were ultimately imposed.

21. What are the major case types you currently mediate, with approximate percentages
(most recent year)? (e.g. contract, domestic, tort)
Statistics are available only for cases that have been successfully mediated. In fiscal

year, 2009-2010, the % are:

21.

22.

24.

25.

1) Tort 43.4%
2) Contract 38.0%
3) Family Law 19.0%
4) Real Property 9.4%
5) Equitable Action 9.4%
6) Writ Proceedings 3.7%
7) Probate 2.0%
8) Other 2.0%

The total exceeds 100% because some cases involve more than one category and hence,

for these statistical purposes, were counted in multiple categories.

If you are able to provide settlement statistics per case type, please do so.
See number 20 above.

What types of civil cases, if any, are ineligible for mediation in your program?
Appeals from judgments and orders in conservatorship, guardianship, and sterilization
proceedings.

. Has your appellate mediation program been significantly modified in program or

service design or operational policies since its creation? If so, please describe.
There have been no major modifications to the Mediation Program.

What do you rate as the most significant successes of your appellate mediation

program to date?

The rate of success of mediation has far outweighed our expectations. In the four years
of operation, the court placed 21.1% of its nonexempt civil appeals into the Mediation
Program, and successfully mediated 82.8% of those selected appeals; so we successfully
mediated 17.5% or nonexempt civil appeals.

What are the major challenges or issues your program continues to face that you would
like to discuss with other appellate mediation programs around the country?
At this point, the two most significant challenges facing the Mediation Program are: (1)

3



26.

re-evaluation of the selection process - given the rate of success, should we consider
selection a higher proportion of appeals for the Program, and (2) replacement of highly
successful mediators who have fulfilled their obligation to the court.

How has the program affected the workload of your court? Has your court been able to
dispose of more cases annually? What effect, if any, has your program had on the need
for additional judicial resources?

The Mediation Program has resolved a significant number of appeals that otherwise
would have been assigned to justices for disposition by written opinion. Our rough
estimate is that the Mediation Program is presently reducing the need for judicial
resources by about .75 of a justice chambers, including support staff (a chambers
consists of one justice, one judicial assistant, and three staff attorneys). The obtaining of
Judicial resources is not premised on backlog of cases but more on political factors, so
whether or not the Mediation Program was operating has not been a factor in need for
Judicial resources. We are, however, less backlogged than we would be had the Program
not been operating.

27. Please attach copies of relevant rules, orders, guidelines, operational forms,

brochures, articles and other materials that may help describe your appellate

mediation program.
Attached hereto is a copy and our Mediation Handbook with appendices including a

copy of Local Rule 1.

28. Has your program been evaluated? If so, could you share the results of the

evaluation?
No.

Mediation Program Name: Mediation Program

Court: California Court of Appeal, Third Appellate District

Court Case Jurisdiction: Civil, Criminal, and Juvenile Appeals and Original Proceedings

arising from superior (or trial) court cases. Mediation Program is
limited to civil appeals, exempting conservatorship, guardianship,
and sterilization appeals.

Court Geographic Jurisdiction: 23 North Eastern Counties of State of California

Name of Mediation Program Director/Administrator: Anne K. Meline, Mediation Program

Coordinator

Address: 2890 Gateway Oaks Dr.

Sacramento, CA 95814

Telephone: (916) 643-7084



Email: rene.ackerman@jud.ca.gov

Website: http.//www.courts.ca.gov/3140.htm

I hereby give permission to the Office of Mediation, Maryland Court of Special

Appeals to use my survey response in a report created and distributed to appellate
courts and other appellate mediation programs.

Date: January 27, 2012 David Parker Hall

VIO

Signature

Managing Attorney
Title

Please return your completed survey and other materials by January 31, 2012 to Mala
Malhotra-Ortiz, Office of Mediation, Maryland Court of Special Appeals, Courts of Appeal

Building, 361 Rowe Blvd, Annapolis, MD 21401. Email, Mala.Ortiz@mdcourts.cov,
phone 410-260-3715, fax 410-260-1547.
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Court ®f Appeal, Third Appellate Bistrict
APPELLATE MEDIATION PROGRAM

MEDIATOR’S HANDBOOK
April/May 2010

INTRODUCTION

The purpose of this handbook is to provide a familiarity with, and guidance through, the mediation

process for those who have been accepted as volunteer mediators for the Court of Appeal, Third
Appellate District, Appellate Mediation Program (Program).

The Appellate Mediation Committee (Committee) is comprised of justices and staff of the Court

of Appeal, Third Appellate District, as well as a representative from the Sacramento-area legal
community. The Committee has dedicated itself to designing a program that will provide an efficient,
fast-paced method for selection of civil appeals for mediation. Furthermore, once a civil appeal is
considered suitable for mediation, mandatory adherence to strict timelines facilitates swift passage
toward completion of the mediation process.

‘/7
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ADVANTAGES OF APPELLATE MEDIATION

Can avoid the risk of reversal. At the appellate level the risk of reversal, though low, still
exits. Mediation represents a cost-effective alternative through resolution of the matter before
further expense at the appellate level (or with reversal, further trial proceedings).

Can avoid financial risk. A judgment may be worth less than face value if there is a significant
risk that the judgment debtor will go bankrupt or if a delayed judgment satisfaction will have
adverse effects. In addition, a mediated resolution may avoid or mitigate unfavorable tax
consequences.

Can bring more satisfactory results. Often the trial court judgment does not satisfy even the
prevailing party. A mediator can assist the parties to achieve their real interests,

Can save money. The mediation process begins at the outset of the appeal. This can save
substantial costs of preparing the record and briefs.

Can save time. Mediation can resolve a dispute in a matter of days, while an appeal can take
months or even years.

Can provide greater client participation. Clients often are frustrated by a restricted role in
pretrial and trial proceedings. Once the trial record is complete, clients can have greater
participation and satisfaction in determining the resolution of their disputes. Often, this aids
attorney-client relations.

Can reduce stress. Mediation encourages cooperation and communication, while discouraging
the adversarial atmosphere of litigation. Litigation is very stressful. Most people reach a point
where they want to get on with their life, with their business, and, sometimes, with their
relationship with other parties.
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TERMS

Appellate Record:

In order for the Court of Appeal to review a trial court decision, the trial court record must be
tranamitted to the Court of Appeal. Pursuant to Local Rule 1, upon filing of a notice of appeal with the
trial court, the requirement to designate and pay for the appellate record is stayed until conclusion of
mediation or determination that the matter is not suitable for mediation (see appendix 1).

Assignment and Replacement of Mediator:

The Appellate Mediation Program Coordinator (Coordinator) independently assigns mediators to
matters deemed suitable for mediation. The Coordinator can replace a selected mediator upon written
request by the mediator or any party.

Calculating Deadlines for Preparation of the Record and Deposit of Funds:

The date on any termination notice issued by the Coordinator is treated as the filing date of the
notice of appeal, that is, it is the date from which all deadlines related to the preparation of the appellate
record are calculated. (Sce appendices 11 & 23.)

Communication with the Parties or their Counsel:

Pursuant to Local Rule 1, “[t]he mediator may at any time communicate with any of the parties or
their counsel with or without notice to the other parties or their counsel.” (Appendix 6.)

Confidentiality:

Pursuant to Local Rule 1 and consistent with California Evidence Code sections 703.5 and 1115
through 1128, the mediation participants are required to sign a Confidentiality Agreement. Please refer
to the appendix for a copy of the Confidentiality Agreement. (Appendix 6.)

Conference Call Services:

In order to facilitate the requirement that any individual with full authority to settle must attend a
mediation session, the Court of Appeal, Third Appellate District, has retained a professional conference
call service. Program mediators initiate phone conferences through that service. (Appendix 6.)

Continuation of Mediation Session Date:

The mediator, with the approval of the Coordinator, may, for good cause, postpone or continue a
mediation session to a date certain.

In instances where the parties and their counsel have requested a continuation of their mediation
session date, a stipulation to continue the mediation date is desired. The stipulation must contain the
date to which the mediation is being continued, must be signed by both counsel, and must be served on
Al parties.
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Continuation of Selection of the Mediation Date:

Immediately upon determination that a civil appeal is suitable for placement in the Program, the
Coordinator issues the Court’s order of placement (appendix 5). Simultaneously, the Coordinator issues
a notice that identifies three dates that the mediator is available to mediate the case (appendix 6). Ten
days from the date of the Coordinator’s notice, counsel must mutually consult and select from the three
dates provided one date for the mediation session.

In rare instances, counsel may not be able to mutually agree on the mediation session date. In this
instance, the Coordinator will schedule the mediation at the convenience of the mediator.

First 4 Hours of Mediation Session:

The first four hours of mediation are provided without cost to the parties. Upon agreement
between the parties and the mediator, mediations exceeding four hours will continue at the mediator’s
hourly rate, paid by the parties.

Full Authority to Scttle:

Pursuant to Local Rule I, “[A]ll parties and their counsel of record must attend all mediation
sessions in person with full authority to settle. . .. Any exception to this rcquirement must be approved
in writing by the mediator.” (Appendix 1.)

The mediator has final authority over who has full authority to settle and therefore who must
appear at a mediation session. Any exception to the appearance of any party designated as having full
authority to settle cannot occur without permission of the mediator. Exceptions are rare. Requests for
exceptions must be in writing and be supported by good cause.

Matters of attendance, and confined strictly to attendance, are not subject to the Confidentiality
Agreement signed by all participants. Intentional violations of mandatory attendance may result in
sanctions.

International Phone Calls:
The Court of Appeal, Third Appellate District, does not fund international phone conference

services under any circumstances. In the event an international call is required to facilitate attendance of
a party with full authority to settle, charges and all arrangements will be sustained entirely by counsel.

Interpreters for non-English Speaking Mediation Participants:

The Court of Appeal, Third Appellate District, does not fund interpreters for non-English speaking
participants under any circumstances. If an interpreter is necessary, counsel must provide an interpreter
1t ~unsel’s own expense.

Interview of Assigned Mediator:

Counsel who might be concerned about the compatibility of the selected mediator are welcome to
communicate with the assigned mediator at any time.
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Mediation defined:'

Mediation is an informal, confidential process in which a neutral party (the mediator) assists the
parties in understanding their own interests, the interests of the other parties, and the practical and legal
realities they all face. The mediator helps the parties explore options and arrive at a mutually acceptable
resolution of the dispute. The mediator does not resolve the dispute. The parties do.

Mediators:

The members of the Third District Court of Appeal, Mediation Committee have recruited
cxpericnced mediators and appellate specialists, based on their training, experience, and areas of
cxpertise. In addition, to ensure consistency in the delivery of its mediation service, the Court requires
all of its volunteer mediators to complete an intensive course of training in appellate mediation by a
training entity retained by the Court of Appeal.

Mediation Program Coordinator:

The Coordinator, a sworn deputy of the Court of Appeal, acts under the direction of the
Committee, the Administrative Presiding Justice, or a designated Supervising Associate Justice of the
Court of Appeal. (Appendix 1.)

Notwithstanding working at the direction of the Court of Appeal, the Coordinator functions
autonomously as the court’s independent Program administrator. As such, the Coordinator is the
primary contact person for the parties and the mediator during every phase of the mediation process.

The Coordinator, after initial screening by a justice of the Court, independently assesses all civil
appeals for placement in the Program and matches the appropriate mediator with the selected civil
matter.

Notice of Termination by Coordinator

Whenever an appeal is identified as not suitable for mediation, a stipulation for placement into
mediation is rejected, or mediation does not resolve the issues on appeal, the Coordinator immediately
issues to the parties, the trial court, and the Court of Appeal a notice terminating the suspension of the
operation of the rule governing preparation of the appellate record. The rule governing preparation of
the record and payment of all estimated fees is California Rules of Court, rule 8.121. (Appendices 11,
12).

For the purposes of jurisdictional deadlines, the date indicated in the Coordinator’s notice of
termination is treated as the filing date of the notice of appeal, all relevant dates are computed from that

date.

Counsel or parties who disagree with an assessment of non-suitability may serve and file a
stipulation to mediate with the Court of Appeal.

Reproduced with the permission of John Toker, Mediation Program Administrator, Court of Appeal, First Appellate
District.
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Private Mediators:

Parties who jointly agree to retain a private mediator for appellate matters ordered to mandatory
mediation are responsible for all related costs and fees. Privately retained mediators are not subject to
this Court’s Local Rule or any portion of the Court’s order related to mediations conduct or attendance
at mediations conducted under the jurisdiction of this Court’s Local Rule or related order.

Representation of Mediators in Event of Subpoena:

In recognition of the services provided by mediators who volunteer their time in mediation of
cases for Program, the Administrative Office of the Courts (AOC), Office of the General Counsel, will
provide representation for any volunteer mediator who, in connection with a no-fee mediation, is
subpoenaed in an effort to seek disclosure of confidential information from such mediation. Mediators
are not covered for any paid portion of a mediation performed for the Court of Appeal.

With regard to mediations that evolve into “fee-for-service” mediations, the mediator must have
the parties execute an agreement concerning fees that is separate from the Appellate Mediation
Program’s no-fee agreement. As part of that separate agreement, the mediator should address non-
disclosure issues as well as contract issues in the event a mediation session evolves from no-fee to fee-
for-service without a change in physical location.

Rule Governing the Appellate Record:

The rule governing the designation, preparation, and payment for the appellate record is California
Rules of Court, rule 8.121.

Upon termination of the suspension of the rule governing preparation of the appellate record, the
parties and the trial court are required to proceed as if the notice of appeal had been filed on the date
specified in the Coordinator’s notice of termination. (Appendix 1.)

Selection of Program Mediators:

Pursuant to Local Rule I, “[t]he Committee must specify the qualifications, training and process
for appointment of mediators to the Program panel. (Appendix 1.)

Stipulation to Mediation:

Parties whose civil matters have been deemed not suitable for mediation may disagree with that
determination. A stipulation for placement in mediation is required in order for the Court to reconsider
the determination that the matter is not suitable. Any stipulation must be served and filed with the Court
of Appeal by ten days from the date of the order of non-suitability.
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Subject Matter of Disputes:*

While there are disputes that can only be determined by a decision of the appellate court, many
appellate disputes can be resolved through mediation. Examples are, business, civil rights, corporations,
construction, consumer protection, contracts, copyrights, defamation, disabilities, discrimination,
domestic relations, employment, harassment, health care, housing, insurance, intellectual property,
labor, landlord/tenant, the media, medical malpractice, and other professional negligence, neighborhood
problems, partnerships, patents, personal injury, probate, product liability, property damage, real estate,
securities, and taxes.

Travel Reimbursement:

The Court of Appeal, Third Appellate District, does not reimburse mediators or mediation session
participants for travel expenses of any nature or under any circumstances.

" Reproduced with the permission of John Toker, Mediation Program Administrator, Court of Appeal, First Appellate
District.
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THE MEDIATION PROCESS

The continuum through which a civil appeal travels as it moves from filing in the trial court to
identification as either suitable or not suitable for placement in the Program is designed to be efficient
and expeditious.

Filing of the Notice of Appeal in the Trial Court:

From the moment a civil appeal is filed in the trial court, pursuant to Local Rule 1, the preparation
of the record on appeal is suspended. (See Cal. Rules of Court, rule 8.121.)

Suspension of the preparation of the record on appeal, with few exceptions, defers the remainder
of the appellate process until the Coordinator, under strictly monitored deadlines for the receipt of the

required assessment documentation, determines a civil appeal’s suitability for placement in the Program.

Pursuant to Local Rule 1, all civil appeals will be assessed and either selected or not selected for
placement in the Program.

The parties are notified regarding whether a matter is selected or not selected for mediation in
every assessed civil appeal. Notification is provided in the form of a Court order and a notice from the
Coordinator. (Appendices 5 & 11.)

The following sections detail the mediation process pursuant to the provisions of Local Rule 1.

Please refer to the sample notices and forms included in the Appendix to this handbook for examples of
documents used during the mediation process.

LOCAL RULE 1
Local Rule 1 Establishes the Appellate Mediation Program:

Local Rule 1 of the Court of Appeal, Third Appellate District, established the Appellate Mediation
Program. The Program is administered by the Coordinator. (Appendix 1.)

Mediation Files are Separate from Court of Appeal file:

All mediation-related correspondence is kept confidential and maintained by the Program staft at
the Program facility.



STEPS LEADING TO ASSESSMENT FOR THE MEDIATION PROGRAM

Notice of Appeal Filed in Trial Court:

In order for an appeal to be assessed for placement in the Program, a notice of appeal must be filed
in the trial court. The filing of a notice of appeal in the trial court stays the preparation of the appellate
rccord (Cal. Rules of Court, rule 8.121).

Termination of the Suspension of the Appellate Record:

Local Rule 1 is suspended when a civil appeal is identified as not suitable for placement in the
Program, the parties’ stipulation for placement in the Program is rejected, or mediation of the matter
does not resolve all issues on appeal.

[n all incidents that render an appeal inactive or not suitable, the Coordinator immediately and
simultaneously issues the Court’s order terminating suspension of California Rules of Court, rule 8.121.

For purposes of the rules governing procurement of the appellate record, the date of the
termination notice is treated as the filing date of the notice of appeal.

Notice of Appeal Processed by the Court of Appeal and Cal. Rules of Court, rule.8.100(f)):

a. Civil Case Information Statement (CCIS), Civil Appeal Mediation Statement (CAMS):
On receiving notice of filing a civil notice of appeal from the trial court, the Clerk of the Court of
Appcal must promptly mail:

(1) Appellant’s Civil Case Information Statement (CCIS) (Cal. Rules of Court, rule 8.100(t));
(2) Appellant’s Civil Appeal Mediation Statement (ACAMS) (appendix 2);
(3) Respondent’s Civil Appeal Mediation Statement (RCAMS) (appendix 3);

b. Filing of CCIS: Appcllant’s CCIS is due ten (10) days from the date of notice advising the
lodging of the notice of appeal. An original and one copy of appellant’s completed CCIS, must be filed
with the Court of Appeal. The judgment being appealed and a proof of service of the CCIS must be
attached.

c. Filing of ACAMS: Appellant's CAMS (ACAMS) is due ten (10) days from the date of the
notice advising the lodging of the notice of appeal. An original and one copy of the ACAMS must be
filed with the Court of Appeal. Proof of service of the ACAMS must be attached.

d. Filing of RCAMS: Though not mandatory, Respondent’s CAMS (RCAMS) is due ten (10)
days from the filing of the ACAMS. If respondent chooses to file the RCAMS, an original and one copy
must be filed with the Court of Appeal. Proof of service of the RCAMS must be attached. Filing of the
RCAMS is not mandatory. Upon the expiration of the RCAMS filing date, the matter will be
transmitted to the Court for initial screening,.
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Mediation Coordinator’s Confidential Questionnaire:

On receiving notice of filing a civil notice of appeal in the trial court, the Coordinator, sends only
to appellant a confidential questionnaire with a self-addressed envelope attached. Appellant must
return the questionnaire o the Coordinator 10 days from the date of issuance of the questionnaire,
(Appendix 4.)

Mediation Coordinator’s Confidential Questionnaire is not served:

Without exception, appellant’s confidential questionnaire is to be returned only to the
Coordinator. The questionnaire does not require proof of service and no individuals other than the
Coordinator and the mediator will be be provided with information from, or a copy of, the questionnaire.

A Civil Appeal is Ready for Assessment:

Upon filing of the last RCAMS, or the expiration of the date of the filing of the last RCAMS, the
appeal is ready to be assessed for mediation suitability.

ASSESSMENT FOR PLACEMENT IN THE PROGRAM

Assessment of Civil Appeals:

Assessment of each civil appeal as suitable or not suitable for placement in the Program is
independently determined by the Coordinator, after an initial screening by a justice of the Court of
Appeal.

Preparation of the Appellate Record Remains Stayed:

Suspension of the preparation of the record remains in effect, pending filing of the Court’s order
terminating suspension of the operation of rules governing preparation of the record and mailing of the
Coordinator’s notice of termination.

Notification to Parties Regarding Suitability or Non-suitability:

Upon receipt by the Coordinator of the Court’s initial assessment of a matter’s suitability or non-
suitability for mediation, the Coordinator must:

a. For matters deemed not suitable, issue the applicable order and notice.

b. For matters deemed suitable, contact counsel of record and conduct a phone interview for the
purpose of further assessing the matter’s suitability for mediation and issue, post ancillary assessment,
the appropriate order and notice.

Appeal is Suitable for Mediation:

[t a civil appeal is selected for placement in the Program, immediately upon filing of the Court’s
ordur placing the appeal in the Program, the Coordinator furnishes the parties with the contact
information for the assigned mediator, and three dates when the mediator is available for a mediation
SUasION.
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Mediation Session Participation is Mandatory:

If'a civil appeal is selected, participation in the mediation is mandatory and failure to comply with
the rules can result in monetary sanctions. Suspension of the operation of the rules governing
preparation of the appellate record remains in effect until the mediation is complete.

Civil Appeal is not Suitable for Mediation:

If a civil appeal is deemed not suitable for placement in mediation, the Coordinator issues the
appropriate order and notice. Termination of the suspension of the rule governing preparation of the
appellate record becomes effective on the date of the Coordinator’s notice of termination. (Appendix
11.)

The date specified in the Mediation Coordinator’s notice terminating suspension of the rules
governing procurement of the appellate record is to be treated as the filing date of the notice of appeal.

Thereafter, the parties are responsible for properly fulfilling the rules regarding designation and
procurement of the record.

SCHEDULING THE APPELLATE MEDIATION SESSION

Selection of Mediator:

After conducting telephonic interviews with counsel for civil appeals initially deemed suitable for
mediation the Coordinator selects the mediator. At selection, the mediator receives all pertinent
appellate documents. The mediator, after a determination of no conflicts, then notifies the Coordinator
of his or her availability to mediate the civil appeal.

Coordinator’s Selection Notice to the Parties:

After a determination of suitability for mediation, the Coordinator confers with the mediator to
obtain three possible dates for a mediation session. The Coordinator then sends a selection notice
indicating the selected dates. Attached to the selection notice, amongst other items, the Coordinator will
provide background information on the mediator. (Appendix 6.)

Parties Must Agree Upon Mediation Date and Respond:

Within 10 days after receipt of the dates the mediator is available, all counsel must mutually
confer and select a convenient mediation date and immediately notity the Coordinator.

Confirmation of the Mediation Date, Time, and Site:
Immediately upon being notified by the parties and the mediator that a date and time for mediation

havc been sclected, the Coordinator must send to all parties, a notice of confirmation indicating the
agreed-upon date, time, and site for mediation.
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CONTINUATION OF MEDIATION SESSION:

Stipulation Desired:

Upon the Agreement of the mediator and the parties, a mediation session may be continued with
permission of the Coordinator.

The mediator, with the approval of the Coordinator, may, for good cause, postpone or continue a
mediation session to a date certain. Continuation requires immediate consultation with the Coordinator
for availability for the facility and all parties and counsel must agree upon the continuation date. It is
desired that continuations be memorialized by stipulation of the parties.

Record Preparation Remains Suspended:

Continuation of a mediation session does not alter the continued applicability of the provisions of
Local Rule 1. The rules governing procurement of the record remain in effect until the mediation is
terminated.

STIPULATION FOR PLACEMENT IN MEDIATION PROGRAM
The Parties May Stipulate To Be Placed In The Mediation Program:

If a civil appeal is not selected for placement in the Program, the parties may stipulate to
placement in the program. The stipulation must be served on the superior court and filed with the Court
of Appeal within 10 days after issuance of notification that the Court did not select the appeal for the
program.

Pursuant to Local Rule 1, upon receipt of the stipulation by the superior court, the provisions of
California Rules of Court, rule 8.121, requiring designation of the record and payment of the estimated
costs for preparation of the record are suspended.

The Court Decides on the Stipulation:

A justice of the Court of Appeal will decide whether to accept or reject the stipulation of the
parties. The applicability of Local Rule 1, suspending the preparation of the appellate record remain in
eftect pending notification by the Court of Appeal of its decision to accept or reject the parties’
stipulation.

Stipulation Accepted:
[f'a stipulation to cnter into mediation is accepted, any order terminating the suspension of the

v 14 governing procurement of the record is vacated by order and the stay on preparation of the record
reniains in eftect until mediation proceedings are completed.

11
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Scheduling a Stipulated Mediation Session:

Upon acceptance of the parties’ stipulation for placement in mediation, the Coordinator follows
the procedures set forth above as if the civil appeal had been initially accepted into the Program: a
selection notice will issue, the partics must respond within 10 days, a mediator will be appointed and
provided the mediation documentation for the civil appeal, and upon notice of all counsel of an agreed-
upon date, a the Coordinator’s confirmation notice will issue.

Stipulation Rejected:

If the stipulation is rejected, suspension of the rules governing preparation of the record and
payment of the costs is terminated. The Coordinator then immediately and concurrently notifies the
parties and the trial court, in writing, of the termination of suspension of rule.

Upon termination of the rule, it is the obligation of the parties and the trial court to comply with
the requirements of rule 8.121.

The date specitied in the Coordinator’s notice of termination is to be treated as the filing date of
the notice of appeal.

WHO MUST ATTEND MEDIATION

The Mediator Controls who must attend a Mediation Session:

Any exception to the requirement that all with full authority to settle must attend must be made in
writing and the mediator’s approval must also be in writing. Any exception to this attendance
requirement must be accompanied by a showing of good cause.

All Parties and Counsel of Record Must Attend Mediation Sessions:

If a party is not an individual, then a party representative with full authority to settle all appeals
and cross-appeals must attend. If a party has potential insurance coverage, a representative of each
insurance carrier whose policy may apply also must attend all mediation sessions in person, with full
settlement authority. If the party with full authority to settle is a governmental entity such as a Board of
Supervisors or City Council, the member appointed to attend the mediation must carry a declaration of
the governmental entity of full authority to settle.

The Mediator may Invite Participation by any Additional Person or Entity:

Invitation of participation by additional persons is subject to the permission of the mediator and
only if the mediator concludes participation would facilitate mediation.

Additional Documents Necded By Mediator:
Pursuant to Local Rule 1, “[t]he mediator may require parties or their counsel to furnish

information, documents, records or other items specified by the mediator.” These documents can
include, but not be limited to, informal pre-mediation statements. (Appendix 1.)
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COMPLETION OF MEDIATION

Notice of Completion:

Within 10 days of mediation completion, the mediator must notify the Coordinator, in writing, of
the results of the mediation.

Disposition of a Civil Appeal by Mediation (Cal. Rules of Court, rule 8.244):

Any civil appeal that is disposed of by mediafion prior to filing of the appellate record requires
filing of an abandonment of appeal in the trial court. (Appendix 13.)

Appeals Not Disposed of by Mediation:

Pursuant to Local Rule 1, if completion of mediation does not result in disposition of all issues on
appeal, the Coordinator, within 10 days after notice by the mediator that the mediation did not resolve
the appellate issues, issues the Court’s order terminating suspension of the operation of California Rules
of Court, rule 8.121. Simultaneous with the issuance of the Court’s order terminating the rules, the
Coordinator notifies the parties and the trial court, in writing, that it is the obligation of the parties and
the trial court to comply with the requirements of rule 8.121.

The date specified in the Mediation Coordinator’s notice of termination is to be treated as the
filing date of the notice of appeal.

The Mediation Attendance form and Mediator’s Statement are Mandatory:

Within 10 days of completion of mediation, the mediator must send to the Coordinator the
completed Mediator’s Statement form. (Appendix 9.)

Confidential Evaluation by Counsel and Parties is Mandatory:

Within 10 days of completion of mediation, the parties and counsel must separately send to the

Coordinator the completed Confidential Mediation Evaluation form. (Appendix 8.)
CONFIDENTIALITY AND CONDUCT OF MEDIATORS
Confidentiality:

All parties, counsel and other participants are required to sign a Confidentiality Agrecmentina
form designated by the court. The Coordinator and all parties, counsel and other participants are bound
by law not to disclose information about any appeal. (Appendix 6.)

Rules of Conduct for Mediators (Cal. Rules of Court 3.850 et seq.):

The mediators are bound by the rules of conduct as outlined in the California Rules of Court, rule

3.850 et seq., and in particular rule 3.867 pertaining to complaints relating to mediators, the Mediation

Program, or the Mediation Coordinator. Additional training and information regarding mediator-
conduct during a mediation session is found in the materials obtained during training.

13
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COMPLAINT POLICY
Appcllate Mediation Program Complaint Policy (Cal. Rules of Court, rule 3.867):

Pursuant to the provisions of California Rules of Court, rule 3.867, the Program’s complaint
policy is as follows:

“Any person who has participated in the Mediation Program and who has a complaint about a
mediator or staff member of the Mediation Program shall put the complaint in writing and deliver it to
the Program Coordinator.”

“The Program Coordinator shall deliver the complaint forthwith to the justices who serve on the
Appellate Mediation Committee. Those justices shall make any investigation of the complaint as they
deem appropriate and, in any event, shall personally interview the mediator or staff person who is the
subject of the complaint. Thereafter, the justices shall take such action, if any, as is appropriate under
the circumstances.” (See Appendix 14.)

Attendance Sign-in Forms:

To facilitate the Program Complaint Policy, the Coordinator maintains mediation attendance
torms in order to verify that those listed as having full authority to settle attend the mediation session.
(Appendices 6 & 7.)

SANCTIONS

Sanctions:

Money sanctions may be imposed for failure to comply with the rules governing the Mediation
Program.
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CALIFORNIA COURT OF APPEAL
THIRD APPELLATE DISTRICT
LOCAL RULES

G

[As amended effective May 29, 2009; as amended effective March 2, 2007; as amended, reorganized,
and renumbered effective October 2, 2006; adopted effective January 1, 1977, and previously amended
May 1, 1982, December 31, 1982, November 10, 1986, September 4, 1989, and July 6, 1993)

Rule 1: Mediation in clvil appeals

(a) Medlation program

To enable efficient case management and more expeditious resolution of civil appeals, the Court
of Appeal, Third Appeliate District ("the Court") has a Mediation Program ("Program").
Procedures for mediation and operation of the Program are promulgated by the Court of Appeal
Mediation Program Committee ("Committee").

(b) Medlation program administration

The Program is administered by a Mediation Program Coordinator ("Coordinator”) acting under
the direction of the Committee and under the supervision of the Administrative Presiding Justice
or a designated Supervising Associate Justice.

(c) Scope of medlation program

(1) Other than appeals expressly exempt from the Program, a civil appeal will be placed in the
Program If selected by the Administrative Presiding Justice or a deslgnated Supervising
Associate Justice.

(2) Any appeal taken from a judgment or order entered in a conservatorship, guardianship, or
sterilization proceeding is exempt from the Program.

(3) With permission of the Court, a civil appeal exempt from, or not selected for, mediation may
be placed in the Program by stipulation of the partles in accordance with subparagraph (fX7).

(d) Mediation eligibliity assessment

If the Administrative Presiding Justice or a designated Supervising Associate Justice tentatively
selects an appeal for the Program, the Coordinator may communicate with counsel and
independently assess the appeal for continued inclusion In the Program.

(e) Costs and fees for mediation services

(1) Mediation services are provided to the parties by the Court without fee. Mediators will not
charge the parties any fee for the first four hours of the mediation session or sessions.

(2) After four hours, the parties and the medlator may agree on a fee to be paid by the parties to
the mediator to continue the mediation.

(3) The mediator's preparation time and any time spent in pre-mediation session communications
will not be included in the four-hour calculation.
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(f) Medlation process

(1) Appellate record

(A) Effective upon filing of any notice of appeal in a civil case not expressly exempt from
the Program, the provisions of rules 8.121, 8.124(a)(1), and 8.216 of the California Rules
of Court, requirlng designation of the record, payment of estimated costs of preparation of
the record, and submission of a proposed briefing schedule, are suspended, pending the
Court's decision to select or not to select the appeal for mediation.

(B) These rules do not prohibit the superior court from collecting its deposit required by
section 68926.1 of the Government Code and by rule 8.100(b)(2) of the California Ruies
of Court.

(2) Dutles of the clerk of the court

(A) Upon receiving notice of filing of a civil appeal In any case that Is otherwise
appropriate for mediation, the clerk must promptly mail:

() to appellant the Civil Case Informatlon Statement form, as required by rule
8.100(f) of the California Rules of Court, and an Appellant's Civil Appeal
Mediation Statement form.

(i) to respondent a Respondent's Civil Appeal Medlation Statement form.

(B) Generaily, multiple appeals from the same judgment or a related order are assigned
the same appellate case number unless the record for the first notice of appeal has
already been filed. (See Advisory Committee Comment to Cal. Rules of Court, rule
8.147.) Subsequent appellant's and respondent's Civil Appeal Mediation Statements will
not be required when a second or subsequent notice of appeal has been filed within the
same appellate case number.

(3) Elling of the Appellant's Civll Appeal Medlatlon Statement

(A) Within 10 days after the clerk malls the Appellant's Civil Appeal Mediation Statement
form, appeliant must serve and file the statement.

(B) Fallure to timely file either the Appellant's Civil Case Information Statement or the
Appellant's Civil Appeal Mediation Statement will result In dismissal of the appeal, without
prejudice to reinstatement upon a showing of good cause.

(4) Eiling of the Respondent’s Civil Appeal Medlatlon Statement

(A) Within 10 days after filing of the Appellant's Civii Appeal Mediation Statement,
respondent must serve and file a Respondent's Civil Appeal Medlation Statement.

(B) Failure to timely file a Respondent's Civil Appeal Mediation Statement wili result in the
appeal being assessed for mediation eligibility without input from the respondent.

(5) Dutles of the coordinator




(A) The Coordinator must notify the parties whether the appeal has been selected for the
Program within 10 days after the respondent files Respondent's Civil Appeal Mediation
Statement. If the respondent fails to file a Civil Appeal Mediation Statement, the
Coordinator must notify the parties whether the appeal has been selected for the
Program within 10 days after Respondent's Civil Appeal Mediation Statement was due to

be filed.
(B) The Coordinator will assign mediators to appeals selected for the Program.

(C) The Coordinator may replace a selected mediator upon written request by a party
supported by a showing of good cause or upon request of the mediator.

(6) Case assessment process
(A) Cases eliglble for medlation

(i) If an appeal is selected for the Program, the Coordinator will furnish the parties
with the name, address, and telephone number of the mediator, and three dates
when the mediator is available for the mediation sessions.

(i) Within 10 days after receipt of notice of the dates the mediator is available,
the parties must mutually confer and advise the Coordinator and the mediator of

their scheduling preferences.

(iii) If an appeal is selected for the Program, suspension of rules 8.121,
8.124(a)(1), and 8.218 of the California Rules of Court will remain in effect until
completion of mediation.

(B) Cases not ellgible for medlation

(i) If an appeal Is not selected for the Program, the Coordinator must concurrently
notify the parties, the superior court, and the Court, in writing, that suspension of
rules 8.121, 8.124(a)(1), and 8.216 of the California Rules of Court is terminated.

(i) Upon notification by the Coordinator that an appeal was not selected for the
Program, the parties' obligation to comply with the requirements of rules 8.121,
8.124(a)(1), and 8.216 of the California Rules of Court commences as if notice of
appeal was filed on the date speclfied in the notification.

(7) Stipulation to mediate

(A) If an appeal is exempt from the Program or is not selected for the Program, the
parties may stipulate to placement of the appeal in the Program.

(B) The stipulation must be served on the superior court and filed with the Court within 10
days of filing of notice of appeal. The original signature of at least one party must appear
on the stipulation filed in the Court: the signatures of the other parties may be in the form
of fax copies of the signed signature page of the stipulation.

(C) Upon receipt of the stipulation by the superior court, the provisions of rules 8.1 21,
8.124(a)(1), and 8.216 of the California Rules of Court, requiring designation of the
record, payment of estimated costs of preparation of the record, and submission of a
proposed briefing schedule, are suspended.
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(D) The Court will decide whether to accept the stipulation and place the appeal in the
Program.

(E) If the appeal Is selected for the Program, suspension of rules 8.121, 8.124(a)(1), and
8.216 of the California Rules of Court must remain in effect until completion of mediation.

(F) If the appeal is not selected for the Program, the Coordinator must concurrently notify
the parties, the superior court, and the Court, In writing, that suspension of rules 8.121,
8.124(a)(1), and 8.216 of the California Rules of Court Is terminated.

(G) Upon notification by the Coordinator that the appeal was not selected for the
Program, the parties' obligation to comply with the requirements of rules 8.121,

(8) Continuation of mediation sessionsg
<=Seatlon of mediation sessions

The mediator, with approval of the Coordinator, may, for good cause, continue a
mediation session to a date certain.

(9) Medlator communications with artles and counsel
————eregrlons with parties and counsel

(A) The mediator may at any time communicate with any of the parties or their counsal
with or without notice to the other parties or their counsel.

(B) The mediator may require parties or their counsel to furnish information, documents,
records, or other items specified by the mediator.

(10) Full authorlty to settla

(A) Counsel, partles, and persons with full authority to settle the appeal must personally
attend the mediation, unless excused in writing by the mediator for good cause. If any
consent to settle is requlired for any reason, the party or person with that consensual
authority must be personally present at the mediation.

(B) If a party has potential insurance coverage applicable to any of the Issues In dispute,
a representatlve of each insurance carrier whose policy may apply must attend all
mediation sessions in person, with full settlement authority. The party with such potential
insurance coverage and that party's counsel shall serve timely notice to each Insurance

all mediation sessions. (See Campagnone v. Enjoyable Pools & Spas Service & Repairs,
Inc. (2008) 163 Cal.App.4th 566.)

(C) The mediator may invite participation by any additional person or entity if the mediator
concludes that such participation would facilitate mediation,

(11) Completion of mediation

(A) Within 10 days after completion of mediation, the mediator must submit to the
Coordinator a Mediation Attendance Form, listing all participants in the mediation, and a
Mediator's Statement, notifying the Coordinator of the results of the mediation,
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(B) Within 10 days after completion of mediation, the parties and their counsel must
separately complete and submit to the Coordinator confidential evaluations of the
mediation and the mediator on a form provided by the Coordinator.

(12) Appeal not resolved by mediation

(A) If completion of mediation does not result in disposition of the appeal, the Coordinator
must, within 10 days after notice of completion of the mediation, concurrently notify the
parties, the superior court, and this Court, in writing, that suspension of rules 8.121,
8.124(a)(1), and 8.216 of the California Rules of Court is terminated.

(B) The parties’ obligation to comply with the requirements of rules 8.121, 8.124(a)(1),
and 8.216 of the California Rules of Court commences as if notice of appeal was filed on
the date specified in the notification.

(13) Appeal resolved by mediation

(A) Pursuant to California Rules of Court, rule 8.244(a) and (b), if the medlation results in
a disposition of the appeal, and the record has not been filed in the Court, the appellant
must promptiy file a notice of settlement with the Court and, within 45 days thereafter, file
an abandonment of the appeal in the superior court.

(B) Pursuant to California Rules of Court, rule 8.244(a) and (c), if the mediation results in
a disposition of the appeal, and the record has been filed in the Court, the appellant must
prompltly file a notice of settlement in the Court and must, within 45 days thereafter, serve
and file in the Court a request for dismissal of the appeal.

(9) Confldentlality

(1) Except as otherwise required by law, information disclosed to the mediator, the partles,
counsel, or any other participant In the mediation including the Coordinator, Is confidential.

(2) The parties and the mediator must sign a confidentlality agreement in a form designated by
the Court.

(h) Ethical Standards

Mediators must adhere to the rules of conduct for mediators in court-sponsored mediation
programs for civil cases, as set forth in the California Code of Civil Procedure and the California
Rules of Court.

(i) Sanctlons

Monetary sanctions may be imposed following a noticed motion by a party seeking sanctions for
failure to comply with the rules or upon the Court's own motion.

4, ted, eff. October 2, 2006. As amended, eff. March 2, 2007; , 2008.)
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APPENDIX 2
APPELLANT’S CIVIL APPEAL MEDIATION
STATEMENT
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Court of Appeal
Third Appellate District

TRIAL COURT CASE NUMBER

COUNTY!:
Appellate Case No:

ATTORNEY (Name, State Bar Number, Address) For Court Use Only

Telephone No:
Attorney For:

APPELLANT:

RESPONDENT

APPELLANT’S CIVIL APPEAL MEDIATION STATEMENT

(USE ADDITIONAL SHEETS AS NECESSARY.)

1. Provide a concise statement of the case, including a brief procedural history and a recitation of facts material to
disposition of the issues to be decided on appeal:

2. List the issues you expect to raise on appeal:

Date:

(Print or Type Name) (Signature of Attorney)

*** A proof of service of this document on all counsel, prior to filing, must be attached.

NOTES: Recognizing the appellate record has not yet been prepared and that counsel and parties may not yet be able to idcntify“
all uppellate contentions, the Court will not deem an omission from this Statement to be a waiver or forfeiture of any claim on

appeal,

This form is also online in fillable form at fittp: ww woeourtinlo.en.gov canrvtsieourtsofappeal 3rd District mediation. hitmn. Questions
about the Appellate Mediation Program should be directed to the Appellate Mediation Coordinator at 916-274-5895. For general
information about your appeal, please contact the clerk’s office of the Third District Court of Appeal at 916-654-0209, or visit its
web site at firp vvw courtnfo.cagosseourts enurisolappeal 3ed Districl,

Fcr Use With the Third ippellate District Mediatisn Program
38711,2328
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APPENDIX 3 -
RESPONDENT’S CIVIL APPEAL MEDIATION
STATEMENT
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Court of Appeal

Third Appellate District AT COURT CAs S o
Appellate Case No: COUNTY:
ATTORNEY OR PARTY WITHOUT ATTORNEY (Name, State Bar Number, Address) For Court Use Only

Telephone No:
Altomey For:

APPELLANT:

RESPONDENT:

RESPONDENT’S CIVIL APPEAL MEDIATION STATEMENT

NOTE: Ten days after filing of the appellant’s Civil Appeal Medlation Statement, respondent may serve and file its completed
Civil Appeal Medlation Statement (Local Rule 1).

(USE ADDITIONAL SHEETS AS NECESSARY.)

1. Provide any additions or corrections to the statement of the case as set forth in the appellant’s Civil Appeal Mediation
Statement:

2. Respond briefly to the items identified by appellant as issues raised on appeal in the appellant’s Civil Appeal Mediation
Statermnent:

Date:

(Print or Type Name) (Signature of Attorney)

***A proof of service of this document on all counsel, prior to filing, must be attached.

NOTES: Recognizing the appellate record has not yet been prepared and that counsel and partles may not yet be able to
identify all appellate contentions, the Court will not deem an omission from this Statement to be a waiver or forfeiture of any

claim on appeal.

This form is also online in fillable form at http://www.courtinfo.ca.gov/courts/courtsofappeal/3rdDistrict/mediation.htm.
Questions about the Appellate Mediatlon Program should be directed to the Appellate Mediation Coordinator at 916-274-5895.
For general information about your appeal, please conlact the clerk’s office of the Third District Court of Appeal at 916-654-
0209, or visit its web site at http:/www.courtinfo.ca.gov/enurts/courtsofappeal/3rd District.

For Use With the Third Appellate District Mediation Program
08/11:2008
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APPENDIX 4
MEDIATION COORDINATOR’S
CONFIDENTIAL QUESTIONNAIRE
TO APPELLANT
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Court &f Appeal, Third Appellate Wisgtrict
APPELLATE MEDIATION PROGRAM TRIAL COURT CASE NUMBER

COUNTY :

Appellate Casge No:

ATTORNEY (Name, State Bar Number, Address) Por Court Use Only

Telephone No:
Attorney For

APPELLANT:

RESPONDENT:

MEDIATION COORDINATOR'S
CONFIDENTIAL QUESTIONNAIRE TO APPELLANT

NOTE: This Questionnaire is confidential and for use only by the Mediation Coordinator and the selected mediator. This
Questionnaire wlil not be made available to opposing counsel, the parties, or to any member or employee of the Court other than the
Coordinator and assigned mediator. Please return this form only to: Anne Meline, Medlation Coordinator, 2890 Gateway Oaks

Drive, Suite 210, Sacramento, CA 95833-4326 (self-addressed envelope enclosed).
222 1

1. Identify any attempt at alternative dispute resolution undertaken previously (e.g., mediation, arbitration, or
settlement conferences):

2. What was your last settlement demand?

3. What was respondent’s last settlement offer?

4. lIdentify all persons, other than the parties, whose agreement is necessary for the settlement of this case (e.g., an
insurance adjuster, spouse, or lien holder):

5. Please set forth any additional information that would be helpful to the mediator.

Date:

(Print or Type Name) (Signature of Aitorney)

(You may use additional pages, if necessary.)

NOTE: This form 15 to be madled only to the Mediaton Program Office. (Questions regarding this form must be directed only to the Appellate Mediation
Program Office ar 916-274-5895. Thus form is NOT available online; please contact Rene \ckermun@yu bea, sy for a Word version of this form. For general
informanon concern the Court of Appeal, Third Appellate District, visit the website at herp « £ wacw coutmfo.ca pov /o s Zoonrtsot inpeal, 3e D emet,/
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APPENDIX 5
COURT ORDER PLACING MATTER
INTO APPELLATE MEDIATION
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IN THE

Court of Appeal of the State of California

IN AND FOR THE
THIRD APPELLATE DISTRICT

NATIONAL COMPANY OR INDIVIDUAL
Plaintiff and Appeliant,

V.
OTHER COMPANY OR INDIVIDUAL
Defendant and Respondent.

C012345
XYZ County
No. 45678

BY THE COURT:

The above case is ordered into mediation. The Mediation Program
Coordinator will contact the parties to schedule the mediation. All parties with full
authority to settle the matter must appear at the mediation session. Pursuant to
Local Rule 1, the provisions of rule 8.121, 8.124(a)(1) and 8.216 of the California
Rules of Court, requiring designation of the record on appeal, payment of estimated
costs of preparation of the record on appeal, and submission of a proposed briefing

sequence, remain suspended.

Dated:

HULL, Acting P.J.

cc: See Mailing List
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APPENDIX 6
MEDIATOR APPOINTMENT NOTICE
AND PACKET OF INFORMATIONAL DOCUMENTS
INCLUDING:
« PRE MEDIATION PHONE CONFERENCE AGENDA
« MEDIATION PROGRAM INFORMATION SHEET
(SHORT VERSION)
« CONFIDENTIALITY AGREEMENT
e PRE-MEDIATION SESSION ATTENDANCE SHEET
« “PREPARING FOR APPELLATE MEDIATION”
e MEDIATOR’S BIOGRAPHICAL INFORMATION



COURT OF SIPPEAL

mHIRD gppELLATE BISTR]CT ARTHLR G, SCOTLAND, PRISIDING JUSTICE
ARRY HULL, JR., AsSOC -

APPELLATE MEDIATION PROGRAM AN ATTILLATE MIDITITN ConmTes ey

2890 C.‘\TF‘V/\Y OI\KS DRIVE sLn'E 210 ANNER MM, PROGRAM COORDINATOR
- » RENTACKLRMAN. JUDICIAL STCRITARY

SACRAMENTO, CA 95833 THONT: 916-274-5502

FAN 916410527
LMAIL AMNEMEUIAEAILD.CA GOV
WENEACKIRMANAR D CAGO)

April 12,2010

COUNSEL NOTICE OF APPOINTMENT OF MEDIATOR
FIRM
ADDRESS

CITY, STATE '
Re:  C012345 COMPANY v COMPANY

COUNSEL County No. 45678
FIRM

ADDRESS

CITY, STATE

Dear Counsel;

Pursuant to this court’s order of DATE __and Local Rule 1 vup. o couuni st os senatssmassbrosst sfinciscdodes i
your case has been selected for mandatory mediation. MEDIATOR NAME, Esq., has been assigned to serve as
your mediator. Pursuant to Local Rule 1, all proceedings in this appeal are stayed. The provisions of Local Rule 1
will remain in effect until completion of mediation.

Your mediation session will take place as follows at the Appellate Mediation Program Office located at
2890 Gateway Oaks Drive, Suite 210, Sacramento, California. Your mediator has provided the following
possible mediation session dates (pick one):

June 2, 2010 @ 9:30 a.m. ) Please meet, confer, and select one (1)
June 3, 2010 @ 9:30 a.m. ) session date by close of business
June 10, 2010 @ 9:30 a.m. ) 10 DAYS FROM NOTICE DATE

» Your mediator will be requesting informal mediation statements not to exceed 10 pages in length the
substance and timing of which will be addressed during the first phone conference (there WILL be

additional phone conferences, the dates as yet unknown).

Prior to the mediation session date, your mediator will conduct a pre-mediation session phone conference.
Your mediator is available as follows. Counsel are to meet and confer and choose Srom the following selection:

» DATES/TIMES OFFERED FOR PRE MEDIATION CONFERENCE DALL

By close of business 10 DAYS FROM NOTICE, please neer, confer, and inform your mediator of the
most convenient date and time.

Please reserve at least one hour for this conference.

Your mediator’s Meeting Bridge Call-in number is 866-640-4044 (Toll Free).

Your mediator’s Participant code is 7569542.

Mecting Bridge website: http://www.meetingbridge.com/Quick Start.uspx..

Your mediator’s contact information: email ; fax phone

Y

VWV VWV Y

Please note that participation in mediation is mandatory. Under Local Rule 1, you, your client, and, if
A applicable, all representatives with full authority to settle must attend the mediation session. Any changes in either dates or
who will attend the mediation session require 48 hours’ notice directly to your mediator and require consultation with
the Mediation Coordinator.
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Failure to comply with the requirements of this notice and Local Rule 1 can result in monetary sanctions,

If your client is responsible to a higher authority, such as a Board of Supervisors or agency executive, the appropriate

representative with full authority to settle must attend.

> If your client has any insirance coverage applicable to any issues in the case, in addition to your client,

representatives of all insurance carriers whose policies may apply must also be present with full authority to

settle.

Attending insurance carrier representatives must have full authority to make all decisions relative to the policy

including, if necessary and appropriate, to commit the full policy limits toward a disposition of this case.

> Ifthere are parties or entities (including insurance carriers) from other trial proceedings with a financial interest in
any settlement agreement, they must be notified and represented at the mediation session, or a written waiver
must be provided to the mediator and the mediation office.

» The mediator’s approval of such waiver is required in order to avoid sanctions for violation of Local Rule 1. (Please

see Robert Campagnone et al v. Enjoyable Pools & Spas Service & Repairs, Inc., et al. (2008) 163 Cal, App. 4th

566.)

Vv
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To ensure that all required participants attend the mediation, the attached attendance sheet must be
completed and submitted to the mediation coordinator by one week prior to the selected mediation session. Failure to
attend the mediation session is a violation of Local Rule 1 and may result in monetary sanctions. (Robert Campagnone
et al v. Enjoyable Pools & Spas Service & Repairs, Inc., et al., supra.)

* Any request for a change in who attends the mediation requires the mediator’s permission and must be submitted to
the mediator by 48 hours prior to the selected mediation session date.

The first four (4) hours of mediation time is furnished to all parties without fee. If a resolution is not reached
within this time, the parties may agree to continue the mediation on a fee basis. If the parties agree to continue mediation,
they also must agree to compensate the mediator for the additional time at the mediator’s hourly rate, paid equally by the
parties. During the pre-mediation phone conference, please be prepared to discuss and establish a contract, if necessary,
regarding financial arrangements for mediation services in excess of 4.0 hours.

A mediation session consists of four consecutive hours (excluding any recess to accommodate lunch or other
meals), unless the mediator grants an exception. All parties and counsel are to adjust their calendars accordingly.
Independent and unnoticed changes in mediation dates are not permitted.

Pursuant to Local Rule 1 and consistent with California Evidence Code sections 703.5 and 1115 through 1128, all
participants in a mediation session are required to sign a Confidentiality Agreement. In part, that agreement provides as
follows: “(1) No written or oral communication made by any party, attorney, mediator, or other participant in any mediation
session in this case may be used for any purpose in any pending or future non-criminal proceeding . . ., [and] (2) The parties
shall not subpoena the mediator, the mediation coordinator, or any documents submitted to or prepared by the mediator
during or in connection with the mediation process. . ..” (A Confidentiality Agreement is attached.)

Please do not hesitate to contact the program office at 916-274-5882 if you have questions or concerns.

Very truly yours,

rune K, Weline

ANNE K. MELINE
Appellate Mediation Coordinator

Enclosures
cc: Mediator
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PRE-MEDIATION PHONE CONFERENCE PRELIMINARY AGENDA

In order to expedite the timely completion of the mediation and to enhance the likelihood of a successful resolution
of this matter, a telephone conference with counsel only is scheduled. A toll-free, conference service has been retained for
this conference. If you are not available for this conference, please coordinate your schedule with the other counsel and

immediately contact your mediator.

During the phone conference, among other topics, you will discuss the following:

» Confirmation of the mediation session date, time and location;

> Discussion of potential conflicts of interest;

> Confidentiality of the mediation process;

» Assurance that ALL participants in the mediation session WILL HAVE FULL AUTHORITY TO SETTLE;
> The chances of resolving the case by mediation now, and how to maximize them;

> Other disputes that could be resolved in this mediation;

» Other, unresolved disputes that might present a barrier to settlement

» The parties who must be present -- i.e., any and all with full authority to settle the matter;

» Informal written mediation statements -- format, information required, and due-date;

» The format of the mediation and role of the mediator -- what to expect during mediation session;
» Fees in the event the mediation exceeds the four pro bono hours provided by the Court;

> Any contract for fees for mediation services exceeding 4 hours; and

» Any questions you have about the Mediation Program,

Consistent with the Mediation Program’s Local Rule, your mediator will donate up to four hours of mediation
session time. In the event the appeal is not resolved within that time, and the parties agree to continue on a voluntary basis,
an hourly fee, paid by the parties, will be charged for additional time. The facility will be available for the entire day upon
which the mediation session is scheduled, however, any financial arrangement between the mediator and the parties for paid
mediation is not a court-supervised event. Please be sure that you understand exactly what your financial obligation will
be in the event of a mediation that exceeds 4.0 hours.

Follow up dates -- if needed -- would be discussed at the appropriate time,
During the phone conference, please be prepared to fully discuss your client’s needs, preferences, scheduling -

considerations, whether your client requires special accommodation, and any other information that might play a critical role
in mediating the case. Your mediator will likely pursue individual conferences with each of you at a future, conveniently-

scheduled time.

Your mediator, upon assignment, will provide you with additional conference call information.

www courtinfo ca.govicaurts courtsoluppeal, 3rdDiptrict mediation.htm; Rene. Ackerman Wjud.ca.gon
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MAILING LIST

Re: C063795 Alvarez v. Alvarez
Sacramento County No. 34200800003937PRTRFRC

Copies of the attached document have been sent to the individuals checked below:

Counsel
Address
Fax, phone, email

Counsel
Address
Fax, phone, email

MEDIATOR

ADDRESS

FAX, PHONE, EMAIL

participant code

Meeting Bridge Call-in number is 866-640-4044 (Toll Free).

v courtifo va wov counts/courtsofappedl 3rdDiptrict mediation.hun; Rene. Ackermian a@jud.ca.uov
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Court Of Appeal, Third Appellate District
Appellate Mediation Program

Mediation Information Sheet

eal/3rdDistrict/mediation.htm

http://www.courtinfo.ca.gov/courts/courtsofa

History

The Court of Appeal, Third Appellate District, launched its Appellate Mediation Program in October 2006 as a
method to speed the case resolution process and to reduce costs to the litigants and the Court. Pursuant to Local Rule 1
of the Court of Appeal, Third Appellate District, any civil appeal lodged with the Court, is subject to review for
placement in mandatory mediation, and the California Rules of Court rules governing the preparation of the appellate
record are suspended pending review of the appeal for amenability to appellate mediation. .

What is mediation

Mediation is an informal, confidential process in which a neutral party (the mediator) assists the parties in
understanding their own interests, the interests of the other parties, and the practical and legal realities they all face.
The mediator helps the parties explore options and arrive at a mutually acceptable resolution of the dispute. The
mediator does not resolve the dispute. The parties do.

Advantages of appellate mediation

» Avoids the risk of reversal.

> Avoids financial risk.

> Creates best opportunity for mutually satisfying solution.
» Saves money.

» Saves time.

> Provides greater client participation.

> Reduces stress.

Is my case likely to be mediated
Although some disputes require an appellate decision, almost any dispute can be resolved through mediation.
Parties and counsel, when assessing their chances on appeal might benefit by considering mediation as an alternative.

How is my mediator selected?

The court has recruited experienced mediators and appellate specialists, based on their training, experience,
and appellate expertise. Parties who prefer to use a private mediator may do so but are asked to inform the
Mediation Program Coordinator.

Do I need to pay fees?

The Third District provides, without fee to the parties, the first four hours of a mediation session. Any
mediation session that exceeds fours inay be terminated by the mediator, or continued by agreement with the
parties, at the mediator’s hourly rate, paid by the parties. Financial arrangements for any paid mediation will be
outlined by the mediator during the pre-mediation phone conference. Mediators on the Court panel do not charge
parties for lunch breaks during mediation session or phone consultations with the Mediation Program Coordinator.

What about the appellate record?
To save the parties money and time, all subsequent requirements regarding the preparation of the record are
stayed pending completion of mediation.
How will I know my case is to be mediated?

Upon filing of the final Respondent’s Civil Appeal Mediation Statement, the appeal is ready for evaluation for "
amenability for mediation.

1 06/01/08
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If a case is selected, counsel will be contacted by the mediation program with instructions, assignment of a
mediator, and scheduling of a confidential mediation session.

If a case is not selected, by notice and order of the Court, suspension of the rules governing the
preparation of the trial court record is terminated. The appeal then proceeds as if the notice of appeal had been
filed on the date indicated on the Mediation Program notice that accompanies the Court of Appeal order
removing the appeal from the Mediation Program.

What happens during mediation?

Mediation begins with a pre-mediation phone conference between counsel and the mediator weeks before the
clients and counsel meet face to face. Thereafter, the actual mediation session usually begins with a joint session
where all parties are present in one room so the parties can hear each other's points of view. After the joint session, if
desirable, the parties adjourn to separate rooms, with the mediator dividing his or her time equally between the groups.

What happens when a mediation session is over?

Mediation sessions that do not resolve all issues on appeal result in the appeal are immediately ordered back
on the appellate track and the suspension of the California Rule of Court governing the preparation of the appellate
record is terminated. Parties then proceed as if the notice of appeal had been filed upon the date of the order and its
accompanying notice of termination.

Mediation sessions that do resolve all issues on appeal require filing of an abandonment of appeal by appellant
in the trial court, or filing by appellant of a notice of settlement in the Court of Appeal, followed by a request for
dismissal of the appeal. (Cal. Rules of Court, rule 8.244; hitpsevven, coumingis ca govinlexinde clmutle-eighiblinkid=nyle_214)

What is Expected of Counsel in a Mediation?

When preparing for a mediation session, counsel must thoroughly study the case files and be able fully to
discuss the facts of the case as well as the applicable law. In addition, counsel should educate the client on the
mediation process and on what to expect during mediation. Furthermore, counsel should help the client
understand his or her role in the decision-making process by helping the client understand his or her interests and
the interests of the other party. Finally, counsel should explore possible mediation solutions with his or her
client and arrive at the mediation session with resolution plans or options in mind.

Who Must Attend a Mediation?
Without exception, all with full authority to settle must attend including but not limited to parties, counsel,
individuals with an economic interest in settlement, insurance carriers, and any responsible entities or persons

without whom settlement cannot be attained.

Failure to comply with the requirements of this notice and Local Rule 1 may result in monetary sanctions,
If your client is responsible to a higher authority, such as a Board of Supervisors or agency, the appropriate representative

with full authority to settle must attend.

If your client has insurance coverage applicable to any issues in the case, in addition to your client, representatives of all
insurance carriers whose policies may apply must also be present. Attending insurance carrier representatives must have
full authority to make all decisions relative to the policy including, if necessary and appropriate, fo commit the full policy

limits toward a disposition of this case.

[f there are parties from other trial proceedings with a financial interest in any settlement agreement, they must be
represented at the mediation session, or a written waiver must be provided to the mediator and the mediation office for
approval. (Please see Robert Campagnone et al v. Enjoyable Pools & Spas Service & Repairs, Inc., et al. (2008) 163

Cal. App. 4th 566.)

Contact Information

For further information on how to become a mediator for the program or on the mediation
process, please contact the Mediation Program Office by phone (916) 274-5895 or email

Rene Ackermanidjud.ca.cov.

06,0108
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Confidentiality Aareement
Court &f Appeal, Third Appellate Bistrict
Civil Appeal Mediation Program

PURSUANT TO LOCAL RULE 1, ORIGINAL SIGNATURES OF ALL PARTICIPANTS ON THIS FORM IS MANDATORY. THE
FORM MAY BE MAILED TO THE MEDIATION PROGRAM OFFICE PRIOR TO THE SCHEDULED MEDIATION SESSION, OR
PARTICIPANTS MAY SIGN THE FORM UPON ARRIVING AT THE SCHEDULED MEDIATION SESSION. ALL
CONFIDENTIALITY AGREEMENTS ARE MAINTAINED IN THE CASE MEDIATION FILE AT THE MEDIATION FACILITY,

Today’s Date; . Court of Appeal Case No.; .
Case Caption; .
Mediation Session Date; . Follow-up Session Dates: . &, .

Consistent with California Evidence Code sections 703.5 and 1115 through 1128 and Court of Appeal, Third Appellate
District, Local Rule 1, the participants in the mediation of this case agree that:

1. No written or oral communlcation made by any party, attorney, mediator, or other participant in any mediation
session in this case may be used for any purpose in any pending or future non-criminal proceeding unless all parties, including the

mediator, so agree.
2. Disclosure of information that otherwise is privileged shall not alter its privileged character,

3. The parties shall not subpoena the mediator or any documents submitted to or prepared by the mediator during or in
connection with the mediation process. The mediator shail not testify voluntarily on behalf of a party.

4. This agreement shall not preclude a report of information to the program coordinator pursuaut to Local Rule 1 or an
inquiry by the coordinator regarding a possible violation of Local Rule 1 not Involving anything said or any writings introduced
in a mediation session.

5. Issues that are strictly confined to matters of mediation session attendance are not subject to this confidentiality
agreement. (Please see Robert Cumpagnone et al v. Enjoyable Pools & Spas Service & Repairs, Inc., et al. (2008) 163 Cal. App. 4th

366.)

6. This agreement shall not render inadmissible a written settlement agreement reached as a result of this mediation in
any trial court action to enforce that settlement.

Date Mediator
PARTICIPANTS
Party’s Attorney Party’s Attorney
Party Party
Party’s Attorney Party’s Attorney

Party Party
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Party’s Attorney Party’s Attorney
Party Party

Party’s Attorney Party’s Attorney
Party Party

Party’s Attorney Party’s Attorney
Party Party

Party’s Attorney Party’s Attorney
Party Party

OTHER PARTICIPANTS

Other Participant Other Participant

Title Title

Representing (specify party)

Representing (specify party)

Other Participant

Other Participant

Title

Title

Representing (specify party)

Representing (specify party)

NOTE: Original signatures are required. Multiple forms may be provided to the Program Office if needed. Or, ali participants can sign

the form upon arrival at the scheduled mediation session.
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PRE-MEDIATION SESSION ATTENDANCE SHEET
Civil Appeal Mediation Program
Court ©f Appeal, Third Appellate Bistrict

PURSUANT TO LOCAL RULE 1 AND CALIFORNIA RULES OF COURT, RULE 1622, ALL PARTICIPANTS
(PARTIES, COUNSEL AND PARTY-REPRESENTATIVES) IF APPLICABLE, TO THE MEDIATION SESSION
HELD MUST SIGN IN BELOW.

Date of Mediation: Case Caption:

Mediator’s Name: Phone No.

ALL PARTIES LISTED BELOW HAVE FULL AUTHORITY TO SETTLE

Name: Name:
Address: Address:
Name: Name:
Address: Address:
Name: Name:
Address: Address:
ATTORNEYS
Name: Name:

Business Address:

Business Address;

Representing;

Name:

Business Address:

Representing:

Name:

Business Address:

Representing:

Name:

Business Address:

Representing:

Name:

Business Address:

Representing:

Representing:

*Please note: If your client has insurance coverage applicable to any issues in the case, in addition to your client, representatives of all
insurance carriers whose policies may apply must also be present. Attending insurance carrier representatives must have full authority to
make all decisions relative to the policy including, if necessary and appropriate, to commit the full policy limits toward a disposition of
this case.
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Please indicate whether an insurance carrier is applicable to your case by checking “yes” or “no” and provide your
signature below. If “yes” please provide the insurance carrier’s information below.

Yes No Signature of Counsel:

Yes No Signature of Counsel:

OTHER PARTY REPRESENTATIVES

Name: Name:
Address: Address:
Representing: Representing:
Name: Name:
Address: Address:
Representing: Representing:
Name: Name;
Address: Address:
Representing: Representing:
Name: Name:
Address: Address:
Representing: Representing:

IMPORTANT: To maintain confidentiality, please return the signed Mediation Session Sign-In Sheet to the
Appellate Mediation Coordinator. Please use additional pages if necessary.




Court &f Appeal, Third Appellate District
CIVIL APPEAL MEDIATION PROGRAM

Preparing for Appellate Mediation®

Before Mediation

Explain the mediation process.

Discuss with your client the differences between litigation and mediation, and the roles of the parties,
counsel, the mediator, and any other participant in the mediation process. While most mediators open the
mediation session by giving the participants a “road map” of anticipated procedures, your discussion before the
mediation can put the client at ease with the process. A good starting point is a definition of mediation.

Mediation is an informal, confidential process in which a neutral party (the mediator) assists the
parties in understanding their own interests, the interests of the other parties, and the practical and
legal realities they all face. The mediator helps the parties explore options and arrive at a mutually
acceptable resolution of the dispute.

Help your client understand the client’s interests.

A successful mediation resolves a dispute by finding a solution that best meets the parties’ individual and
joint interests. If you broaden your discussions with your client beyond the legal issues and the position the client
wishes to take to include the client’s underlying interests, you increase the probability of a satisfactory result.
Many clients initially focus on positions, e.g., “He should pay for the money I lost when he breached our
agreement,” rather than interests. One of the client’s interests may be monetary, but there may be other interests of
equal or greater value, like maintaining a favorable personal, employment, or business relationship or ending
litigation so the client can get on with his or her life or business. The client’s interests should be prioritized.

Help your client understand the other parties’ interests.

Other parties also have interests underlying their positions. Those interests may be the same as your
client’s, e.g., maintaining or improving an ongoing relationship or saving time and money. Even if the other
parties’ interests differ from your client’s, they may not be conflicting. Put your client in the other parties’ shoes
and try to understand their interests. Prepare questions to ask the other parties to bring out those interests.

Explore options for resolving the dispute.

Once there is an understanding of everyone's interests, explore possible resolutions that will meet those
interests. Instead of focusing solely on money, explore with your client creative ways to expand the pie. For
example, if it is in the parties’ mutual interest to preserve a good business relationship, the respondent may be
willing to accept less than the trial judgment for more favorable contract terms. Options should be tested against
practical and legal realities. Does a possible resolution meet the interests of the parties? Will a proposed resolution
hold up? Effective preparation also requires thorough discussion of the client’s alternative to settlement and the
risks involved. What is the likelihood that a judgment will withstand appellate review? What legal and practical
problems do you anticipate on appeal? What will it cost in time and money? Often a party that prevails on appeal
merely wins an opportunity to return to the trial court and face more expense and delay.

During Mediation.

The mediator is likely to follow a similar process that you use in preparing the client; discussing the parties’
understanding of the dispute, their interests, and possible resolutions.

! Reproduced With The Permission Of And Provided By: Dana Curtis Mediation.



Make sure that all decision-makers participate.
Often persons other than the client may have interests that must be considered in there solution of the

dispute. That person may be a spouse, an insurance representative, or a company manager, for example. Mediation
is unlikely to be successful without the participation of all persons with authority to resolve the dispute.

Get the client’s story out.
After the mediator discusses the process, the parties and their attorneys normally are asked to state their

understanding of the dispute to each other and to the mediator. This may be the parties’ first opportunity to discuss
the dispute directly with one another. While your legal expertise enables you to address legal issues and arguments
most effectively, often your client is best able to discuss the history of the dispute and the interests that must be

met by an agreement.

Listen,
Careful listening to the discussion of the dispute by the participants usually will bring understanding of the

parties’ interests and suggest options for resolution. Stress to your client that understanding the other side does not
necessarily mean agreement.

Focus on problem solving,
Unlike litigation or arbitration, mediation is designed to be a collaborative process. The parties, with the

assistance of the mediator, work together to resolve their dispute in a way that will best meet their mutual interests.
Keep this objective in mind when confronting obstacles to resolution that may arise during the course of the

mediation.

After Mediation.

Finalize any agreement.
If an agreement, in whole or in part, is reached at the mediation, the mediator or counsel may write down

the key points for formal drafting after the session. Be sure that any formal document accurately reflects the
agreements reached at mediation and that the document is executed in a timely manner before memories fade or

minds change.

File an abandonment of the appeal.
When the case is settled, the appellant should file an abandonment of the appeal. The mediation office can

provide a simple form for this purpose. See CRC 8.244.
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APPELLATE MEDIATION PROGRAM DRIVING DIRECTIONS

Interstate 5 (North): Traveling from Los Angeles, Modesto, Stockton, Elk Grove or Downtown Sacramento: Take -5
North. Exit on West El Camino Avenue off of I-5 - stay in left lane of the exit ramp. Turn left at the signal and go over
the freeway. Turn right at Gateway Oaks Drive (first signal).

Interstate 5 (South) (Airport): Traveling from Redding, Woodland and Marysville area: Take I-5 South to I-80 West
toward San Francisco. Exit on West EI Camino Avenue (about one mile) - turn left back over the freeway. Turn left at
the second signal, which is Gateway Oaks Drive.

Interstate 80 (West): Traveling from Reno: Take |-80 West toward San Francisco. Exit on West El Camino Avenue -
turn left back over the freeway. Turn left at the second signal, which is Gateway Oaks Drive.

Interestate 80 (East): Traveling from San Francisco Bay Area, Fairfield or Davis: Take I-80 Bypass East toward
Reno/Sacramento International Airport. Exit on West EI Camino Avenue - turn right. Turn left at the second signal,
which is Gateway Oaks Drive. Please note, West EI Camino Avenue connects I-5 and I-80. That is the correct off-ramp
from both those freeways.

State Highway 99 (West): Traveling from Fresno and Central Valley areas:Take Highway 99 North to Business 80
West to I-5 North. Exit on West El Camino Avenue off of I-5 - stay in left lane of the exit ramp. Turn left at the signal
and go over the freeway. Turn right at Gateway Oaks Drive (first signal).

US Highway 50 (West): Traveling West on Highway 50 toward Sacramento: Take I-5 Narth. Exit on West E! Camino
Avenue off of I-5 - stay in left lane of the exit ramp. Turn left at the signal and go over the freeway. Turn right at
Gateway Oaks Drive (first signal).
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CIVIL APPEAL MEDIATION PROGRAM
COURT OF APPEAL, THIRD APPELLATE DISTRICT
MEDIATION SESSION SIGN-IN SHEET

PURSUANT TO LOCAL RULE 1(d)(12), LOCAL RULE 1(f), AND CALIFORNIA RULES OF COURT,
RULE 1622, ALL PARTICIPANTS (PARTIES, COUNSEL AND PARTY-REPRESENTATIVES. IF
APPLICABLE, TO THE MEDIATION SESSION HELD )
MUST SIGN IN BELOW,

Today's Date: Court of Appeal Case No.:_C0

Case Caption: o

Mediator’s Name: Phone No.:
Counsel Parties

Name: Name:

Address: Address:

Representing:

Name: Name:
Address: Address:
Representing:

Name: Name:
Address: Address:

Representing:

Name: Name:

Address: Address:

Representing:
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Counsel Parties

Name: Name:
Address: Address:
Representing:

Name: Name:
Address: Address:
Representing:

Name: Name:
Address: Address:
Representing:

Name: Name:
Address: Address:
Representing:

Name: Name:
Address: Address:
Representing:




OTHER PARTY REPRESENTATIVES

S

Name: Name:
Address: Address:
Representing: Representing:
Name: Name:
Address; Address:
Representing: Representing:
Name: Name:
Address: Address:
Representing: Representing:
Name: Name:
Address: Address:
Representing: Representing:
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flebiation Ehaluation
Court &f Appeal, Third Appellate Bistrict
Appellate Mediation Program

PURSUANT TO LOCAL RULE 1, THIS FORM IS MANDATORY, MUST BE COMPLETED BY ALL PARTIES AND THEIR COUNSEL,
AND WITHIN 10 DAYS OF COMPLETION OF MEDIATION, MUST BE RETURNED TO:
ANNE MELINE, APPELLATE MEDIATION PROGRAM COORDINATOR
2890 GATEWAY OAKS DRIVE, SUITE 210
SACRAMENTO, CALIFORNIA 95833-4326
916-274-5882; FAX 916-641-6527
Please complete this statement without breaching confidentiality.

Today’s Date: Court of Appeal Case No.

Case Caption

Mediator’s Name Phone No.:
Type of Case:
O Attorney Fees O Family Law 0 Personal Injury
OO0 Business O Health Care O Probate
O Contract 0 Housing 0 Professional Negligence
O Construction O Insurance O Public Entity
[0 Defamation O Intellectual Property O Real Estate
O Eminent Domain 0 Landlord/Tenant O Securities
O Employment 0 Medical Malpractice O Appellate
O Labor 00 Partnership
O Other (please specify)
R e T e e e
=—tr
You are: [J appellant O appellant’s attorney [ respondent O respondent’s attorney
(0 insurance representive O Other (specify)

How did the case resolve? (Do not reveal confidential informatlon.)

O Direct result of mediation process [0 Resolution unrelated to mediation process

O Indirect result of mediation process [J Noresolution [ Other (specify)
=

==

This section should be completed only by counsel:
Name of party you represent:
If case resolved, state length of time between filing of notice of appeal to resolution:
Did case resolve: 3 Without preparation of the record 3 With preparation of the record

What was the effect of mediation on the following (Insert “ND” if not difference):
Attorney Fees: 00 Reduced fees O Increased fees By how much (estimate)? $

Other costs: [ Reduced costs 0 Increased costs By how much (estimate)? $

Court time: (J Reduced time [ Increased time By how much (estimate)? months
On a scale of 1 (very dissatlsfied) to 5 (very satisfied) please rate the mediation process:

____Appropriateness of the process for your dispute __ Impartiality ___ Faimess ___ Temperament
__ Opportunity to participate _— Knowledge of mediation process ___ Confidentiality

___ Knowledge of subject matter ___ Satisfaction with outcome

On a scale of 1 to 5 please rate the program administration:

___ Efficiency (scheduling, etc.) ___ Paperwork
__ Courtesy and cooperation ___ Mandatory participation
T
Would you use this process again? [0 Yes [ No Would you use this mediator again? (3 Yes O No

Comments on the above, including suggestions for program improvements (use extra sheets if necessary):

I IMPORTANT. To maintain confidentiality, please retrn to the Appellate Mediation Coordinator.
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Slediator’s Statement
Court Of Appeal, Third Appellate Wistrict
QAppellate fMediation Program

—
TO BE RETURNED WITHIN 10 DAYS OF COMPLETION OF MEDIATION TO:
ANNE MELINE, MEDIATION PROGRAM COORDINATOR
2890 GATEWAY OAKS DRIVE, SUITE 210
SACRAMENTO, CALIFORNIA 958334326
916-274-5882; FAX 916-641-6527

Please complete this statement without breaching confidentiality.

Today’s Date: Court of Appeal Case No,

Case Caption:

Mediator’s Name: Phone No.:
Type of Case:
O Attorney Fees O Family Law O3 Personal Injury
O Business O Health Care [0 Probate
O Contract O Housing O Professional Negligence
0 Construction O Insurance 0O Public Entity
O Defamation O Intellectual Property (0 Real Estate
O Eminent Domain O Landlord/Tenant O Securities
O Employment 0O Medical Malpractice 0 Appellate
O Labor O Partnership
a

Other (please specify)
S e e e

Preparation time (in tenths): hours Total session time (in tenths:

No. of sessions: Follow-up time (in tenths):

Total mediation fee for all parties (if any): §$ Total mediation expenses (if any
T e g

hours
hours

): S’——u—‘

How did the case resolve?
(O Full resolution OJ Resolution of some issues (How many?

)

(J No resolution O Other (specify)
Rl ———————— Sy

If the mediation resolved more than one dispute, check all that were resolved:

O A matter not in litigation I

O Another Appeal 00 A trial court matter
Was your primary style in this case: O Facilitative O Evaluative O Directive?
Were counsel O Trial Attorneys O Appellate Attorneys O Both?
Did you distribute evaluation forms? O Yes O No
On a scale of 1 (very dissatisfied) to 5 (very satisfied) please rate the court’s mediation program as to:
Efficiency (scheduling, etc.) Paperwork
Courtesy and cooperation Pro Bono requirement

Comments on the ubove, including suggestions for program improvements (use extra sheets if necessary):

IMPORTANT: To maintain confidentiality, please return to the Appellate Mediation Coordinator all case-

related documents.
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Mediation Program Information Sheet
Lourt &f Qupeal, Third Qppellate Bistrict
Appellate Mediation Program

History

As a method to speed the case resolution process and to reduce costs to the litigants and the Court, the Court of Appeal,
Third Appellate District, launched its Appellate Mediation Program (Program) in October 2006. Pursuant to Local Rule 1 of the
Court of Appeal, Third Appellate District (http://www.courtinfo.ca.gov/courts/courtsofappeal/3rdDistrict/localrules.htm), any civil
appeal lodged with the Court, is subject to review for placement in mandatory mediation. Pursuant to Local Rule 1, the California
Rules of Court rules governing the preparation of the appellate record are suspended pending review of the appeal for amenability to
appellate mediation.’

Civil appeals present a special challenge for the mediator. Dispute resolution at the appellate level is substantially more
difficult than at the trial level. Typically, a party has obtained a final judgment. Therefore, the respondent on appeal perceives the
matter as one that will be affirmed by the Court of Appeal, while the appellant on appeal perceives the matter as one that will be
reversed on appeal. Furthermore, since a great deal of money and time have already been invested in the litigation, positions are
often deeply entrenched and emotion often replaces practicality. Because of these unique characteristics, the Third District
provides mandatory specialized training for all mediators on its panel.

Program Administration

The Program is administered by the Mediation Program Coordinator (Coordinator), acting at the direction of the
Appellate Mediation Committee (Committee), the Presiding Justice of the Court of Appeal, or the supervising Associate Justice
designated by the Presiding Justice to oversee the Program.

Contact Information

For information on how to become a Program mediator or on the mediation process, please contact the Program
Office by phone (916) 274-5895, fax (916) 641-6527, or email Rene. Ackerman@ijud.ca.gov, or visit the Court of Appeal,
Third District Court of Appeal website at hun_www sounato es oy cours connsobrpsal irdDiinmedia on wssapg

Appellate Record
As an incentive to litigants and counsel, this court’s Local Rule Istays the preparation of the appellate record with the
filing of any civil notice of appeal.

Mediation Defined

Mediation is an informal, confidential process in which a neutral party (the mediator) assists the parties in understanding
their own interests, the interests of the other parties, and the practical and legal realities they all encounter in litigation. The
mediator helps the parties explore options and arrive at a mutually acceptable resolution of their dispute. The mediator does not
resolve the dispute -- the parties do.

Subject matter

Although some disputes require an appellate decision, almost any dispute can be resolved through mediation. This
includes, for example, disputes involving business matters, civil rights, corporations, construction, consumer protection, contracts,
copyrights, defamation, disabilities, discrimination, domestic relations, employment, environment, harassment, health care,
housing, insurance, intellectual property, labor, landlord/tenant relations, the media, medical malpractice and other professional
negligence, neighborhood problems, partnerships, patents, personal injury, probate, product liability, property damage, real estate,
securities, and taxes.

Mediators

The court has recruited experienced mediators and appellate specialists, based on their training, experience, and
appellate expertise. In addition to the mandatory specialized training provided for each panel member, to enhance the skills of
its mediators, the Program maintains a very active continuing education program.

An empanelled mediator, after training, is matched to specific disputes, based on the mediator’s areas of expertise,
general knowledge, and appellate experience.

' Currently, there is one exception: cases involving Conservatorships
1 4/8/2010
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Advantages of appellate mediation
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May avoid the risk of reversal. Many “legal” disputes are more emotional than they are legal. Therefore, even if there
is a judgment in the trial court, there is a significant possibility that mediation can better resolve the dispute because
mediation directly engages the parties in the resolution process. Resolution through mediation can save the parties
thousands of dollars in attorney fees, costs, and even judgment amounts.

May avoid financial risk. A judgment may be worth less than face value if there is a significant risk that the judgment
debtor will go bankrupt, or if a delayed judgment satisfaction will have adverse effects.

May provide more satisfactory results. Often the trial court judgment does not satisfy even the prevailing party. A
mediator can assist the parties to achieve their real interests.

May save money. By staying the preparation of the appellate record at the filing of the notice of appeal, the mediation
process can save substantial costs for preparing the record and briefs.

May save time. Mediation can resolve a dispute in a matter of days, while an appeal can take months, or years.

Provides greater client participation. Clients often find the restricted role in pretrial and trial proceedings frustrating,
Once an appeal is filed, clients become further removed from the decision-making process. Mediation provides an
opportunity for greater client participation in determining the resolution of a dispute.

May reduce stress. Mediation encourages cooperation and communication while discouraging the adversarial
atmosphere of litigation. Resolution through mediation offers clients the chance to get on with their lives.

The Third District provides, without fee to the parties, the first four (4) hours of a mediation session.

Any mediation session that exceeds fours may be terminated by the parties and/or the mediator, or continued by
agreement at the mediator's hourly rate, paid by the parties.

The parties can also select a private mediator and pay the market rate, however, the pro bono feature of retaining an
empanelled mediator may be lost.

Mediation process

»  The mediation process commences immediately upon filing of the notice of appeal.

» Local Rule 1 stays (stops), until completion of the mediation selection process, the requirement to designate, pay for,
and prepare the appellate record.

» A justice of the Court, upon filing with the Court of Appeal of all appellate mediation statements, evaluates every civil
appeal.

> Following initial screening by the Court, in matters identified as potentially amenable for mediation, the Mediation
Coordinator contacts all counsel for a contidential phone interview.

»  The final decision on an appeal’s amenability to mediation is issued, upon completion of the phone interviews by the
Mediation Coordinator. ,

» Ifacase is selected for mediation, suspension of the rules governing preparation of the record remains stayed until
conclusion of the mediation process.

» Ifacase s selected for mediation, counsel is given a notice containing instructions, contact information on the assigned
mediator, and scheduling information regarding the pending confidential mediation session.

» Ifacaseis not selected for mediation, suspension of the rules governing preparation of the trial court record is
terminated by order of the Court.

» Ifacase is not selected for mediation, it proceeds as if the notice of appeal had been filed on the date indicated on
the notice accompanying the Court of Appeal order removing the appeal from the Mediation Program.

Deadlines

Appellants:

» Appellant must serve and file a Civil Case Information Statement by 10 days from the Court of Appeal’s notice
announcing the lodging of an appeal.

»  Appellant must serve and file a Civil Appeal Mediation Statement by 10 days from the Court of Appeal’s notice
announcing the lodging of an appeal.

D \ Respondents:
> Respondent may serve and file a Civil Appeal Mediation Statement by 10 days from the filing of the Appellant’s

Civil Appeal Mediation Statement (this statement is optional).
2 1/8/2010



Mediation Methodology

Although there are several methods of mediation, the mediators appointed to the Third District’s mediator panel are
encouraged to use the facilitative method of mediation, or a combination of facilitative, evaluative, and directive.

The facilitative method secks to ensure that parties come to agreements based on information and understanding derived
from engaging in organized communication, sharing information, managing differences, and identifying commonalities from
which settlement might grow.

A mediation session begins before the clients and counsel meet face to face at the Program facility. The mediator after
assignment may communicate with counsel at any time. Generally, the first communication is a pre-mediation phone conference
only with counsel. Some of the topics covered during the phone conference include, the role of the mediator, what is expected of
counsel and the parties, appellate issues, the appellate process, and what happens if the mediation exceeds four hours in length.

At the mediation session, the mediator, counsel, and the parties usually begin with a joint session, where th