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PREFACE

Chi ef Judge Robert M Bell established the Maryl and Judici a
Comm ssion on Pro Bono in the Fall of 1998, as one aspect of the
access to justice initiative. The Commi ssion is conposed of
si xteen people from all parts of Maryl and. Its menbers include
appellate, circuit, and district court judges, lawers in the
public sector, solo practitioners and lawers in practice with
large, nedium and small firns, and participants in the |egal
services comunity.

The Conmm ssion was provided a mssion statenment and was
charged generally wth investigating and neking findings and
recommendat i ons about what role the Judiciary can and should pl ay
in expanding pro bono legal services in our State. At the
or gani zati onal neeting on Novenber 10, 1998, each Comm ssi on nenber
was assigned to serve on at |east one of five subcommttees: 1)
Probl emldentification: Needs and Resources; 2) The Rol e of Judges
in Pronoting Pro Bono Representation; 3) Court-Based Initiatives to
Pronmote Pro Bono Representation; 4) Maryland Rul e of Professional
Conduct 6.1/ Pronoting Lawer Participation; and 5) Oversight and
Drafting/ Ethical |ssues. Throughout 1999, the Commi ssion held a
series of full session neetings and the subcommttees net
periodically, addressing issues within their assigned subject
areas. In January 2000, the Conmission nmet in final full session
and approved all of the recommendati ons that appear in this report.

In carrying out the Comm ssion’s charge, nenbers intervi ewed
j udges, court personnel, |egal services representatives, Maryland
ADR Conmi ssion staff, the statewi de Fam |y Services Coordinator,
Maryl and Legal Services Corporation representatives, and bar
| eaders. They gathered information about pro bono prograns and



pl ans from other states and spoke with judges, court staff, and
state bar association pro bono support staff fromthose states, as
well as representatives of the ABA Center for Pro Bono. The
Comm ssion invited Kent Spuhler, the Executive Director of the
Florida Voluntary Pro Bono Attorney Plan and Florida Lega

Services, Inc., to attend one of its neetings and to nake a
presentation about Florida’s statewide pro bono plan. The
Comm ssion prepared witten surveys that were distributed to all
Maryland circuit and district court judges, famly services
coordi nators, court cl erks, and Maryland Legal Servi ces
Cor poration-funded | egal services providers. Comm ssion nenbers
studied the input that was received from all of these sources
during several extended retreat neetings. At those neetings,
menbers worked in full session and in their sub-conmttee groups to
formul ate the prelimnary reconmendati ons t hat becane t he bases for
the Commi ssion’s final recommendations. Witten drafts of the
Comm ssion’s findings and recomendations were crafted over a
peri od of nonths.

In issuing this report, the Comm ssion wel comes conments from
the legal comunity, including the organized bar, law firnms,
i ndi vidual practitioners, nenbers of the Judiciary, |aw school
faculty and adm nistrators, |egal services providers, and court
personnel, and from nenbers of the public. The Conmmi ssion
envi sions that, once input has been received and considered, the
process for adopting the recommendations will begin, and wll be
given priority. Wth the adoption and full inplenentation of the
Comm ssion’s reconmendations, pro bono practice wll becone
integrated into Maryland's legal culture, to the great benefit of
our civil justice system

Mar ch, 2000



REPORT AND RECOMMENDATI ONS
OF THE
MARYLAND JUDI CI AL COWM SSI ON ON PRO BONO

EXECUTI VE SUMVARY

Many of Maryland' s poor |ack neaningful access to the civil
justice system because they cannot afford a |awer. Even though
free legal representation in civil cases is available to sone of
the State’s poor through |egal services organizations, and the
commtnment of tinme and effort mde by Ilawers wth those
organi zations is enornmous, a significant gap renains. That gap
needs to be filled by | awers donating their services to those in
need, “pro bono publico.”

Al though Maryland has a proud history of pro bono
representation, the pro bono effort needs to be revitalized.
Experiences in other states show that when the Judiciary brings
order to the pro bono comm tnment and individual judges encourage
| awers to engage in pro bono work, an increase in pro bono
services will follow The Judiciary should provide a framework for
a pro bono initiative that will nmake pro bono service nore “user
friendly” for |awers. Lawers need to be given greater and nore
speci fic gui dance about what the professional obligation to render
pro bono service entails. Finally, there needs to be a systemin
pl ace to capture accurate and reliable informati on about the anount
and type of pro bono service being rendered fromyear to year in
our State.

To these ends, the Maryland Judicial Conmm ssion on Pro Bono
has nmade a series of recomrendations, which are summarized as
foll ows:

Each Maryl and court shoul d adopt a | ocal pro bono plan that is
designed with that court’s needs and resources in mnd. Local
pro bono conmm ttees should be created to fornmul ate the pl ans.

A statew de oversight commttee with paid staff should be
established to assist the local pro bono commttees in
formul ating their plans, oversee the | ocal pro bono pl ans once
they are in place, receive data about the rendering of pro
bono services that can be used to good purpose to i ncrease pro
bono services, and otherw se coordinate the effort.

Vi



A statewi de access to justice liaison commttee should be
established to coordinate the work of court divisions and
other entities within the Judiciary that are studying access
to justice problens.

Judges should take steps individually and in groups to
encourage | awers to render pro bono service. They may do so
by educating nenbers of the bar about the need for pro bono
representation and the professional obligation to serve, by
recruiting lawers to handle pro bono cases, by training
| awers for pro bono representation, by recognizing |awers
for their pro bono work, and by serving on boards and advi sory
commttees of |egal services organizations.

Courts should ease pro bono representation by offering
fl exi bl e schedul i ng, docket preferences, “piggybacking” of pro
bono cases, and other accommodations. Courts should have a
systemin place to identify pro se litigants so they may be
“triaged” for pro bono representation and to identify
litigants who are being represented pro bono so that
accomopdat i ons rmay be made.

Al ternative dispute resolution should be used for pro se

litigants. When feasible and desirable, pro bono |awers
shoul d be brought in to represent otherwi se pro se litigants
in settlenment conferences and in mediations. A Medi ation

Pilot Project should be established in which lawers wll
receive free or reduced rate nediation training in exchange
for a conmtnent to render a certain nunber of hours of free
medi ati on servi ces. I f successful, the project should be
adopt ed st at ewi de.

Maryl and Rul e of Professional Conduct 6.1 should be revised to
define what is neant by pro bono services, to set an
aspirational goal for the nunber of hours of pro bono service
a lawyer should render each year, to require all Mryl and
| awers to report their pro bono service to the Court of
Appeal s annually, and to provide an option for an appropriate
financial contribution in lieu of pro bono service. Changes
in local laws and regul ati ons shoul d be considered to enabl e
government |awyers who are prohibited from representing
clients to do so pro bono. Courts should not be hesitant to
awar d counsel fees to pro bono | awers if fees otherw se woul d
be grant ed.

March 2000
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RECOMMENDATI ONS:  WHAT THE JUDI Cl ARY CAN
DO TO PROMOTE THE DONATI ON OF
LEGAL SERVI CES TO THE POOR

THE UNMET NEED FOR LEGAL REPRESENTATI ON AMONG THE STATE’ S POOR

A Many of the State's Poor Lack Access to Leqgal Services.

The findings of |egal needs studies, enpirical reports from
| egal services professionals and | awyers in private practice, |egal
services programstatistics, and court data on pro se litigants all
show that nmany of the State’s poor |ack neaningful access to the
civil justice system because they cannot afford to hire a | awer.

A conprehensive civil | egal needs study conducted in Maryl and
in 1988 reveal ed that only 20% of the Maryl and resi dents who were
eligible for free legal services under Maryland Legal Services
Corporation (MSC) standards,' and who were experiencing a |egal
problem in fact received free | egal services.? A 1994 nationw de
ABA study echoed those findings. It concluded that approximately
hal f of | ow-to-noderate income households (under federal
st andards)® experienced a civil |egal problemeach year, but that

IMLSC gui del i nes provi de that those earni ng bel ow 50%o0f the State’s nedi an
i ncome qualify. See Maryland Code, Article 10, § 45@Fe). Using those
guidelines, a famly of four with an annual income under $33, 254 woul d qualify
for free I egal assistance.

2Action Plan for Legal Services to Maryland's Poor, A Report of the
Advi sory Council of the Maryland Legal Services Corporation (1988) at ix.

%Federal Legal Services Corporation eligibility standards are 125% of the
federal poverty |evel.



al nost three-quarters (71% of those problens were not being
resol ved through the court system?®*

These studies confirm that in Mryland, and across the
country, the civil justice systemis not an available forum for
resolving the | egal problens of many of the poor. Oten, |ack of
access to the courts is a product of |ack of access to a lawer. In
Maryl and, |awers with M.SC grantees work tirelessly representing
the poor.® Yet, the gap between the nunber of poor people in need
of awers and the nunber of poor peopl e who receive | egal services
remains significant. In 1999, one mllion Maryland residents net
the MLSC standards for free |legal services. The nunber of cases

‘Legal Needs and Givil Justice, A Survey of Anericans, Major Findings from
t he Conprehensi ve Legal Needs Study, Consortiumon Legal Services and the Public
Interest, American Bar Association (1994), at 23.

There are approximately 160 full-tinme staff legal services |awers and
several thousand volunteer lawers in the State representing | owincome clients
incivil mtters. Mst of these |awers are affiliated with the foll owi ng M.SC
funded organi zations:

1. Advocates for Children & Youth, 16. Maryl and Cvil Liberties Union

I nc. Foundati on
2. Al |l egany Law Foundation, Inc. 17. Maryl and Disability Law Center
3. Al ternative Directions, Inc. 18. Maryl and Public Interest Law
4. Associated Catholic Charities Pr oj ect
5. Bal ti nore Nei ghbor hoods, Inc. 19. Maryl and Vol unteer Lawyers
6. Bar Foundation of Harford Servi ce

County, Maryland, Inc. 20. M d- Shore Council on Fanily
7. CASA of Maryl and, Inc. Vi ol ence, Inc.
8. Conmunity Law Center, Inc. 21. Mont gonery County Bar
9. Donestic Viol ence Center of Foundati on

Howard County 22. Pro Bono Resource Center of
10. Heal t h Educati on Resource Maryl and, | nc.

O gani zati on (HERO 23. Public Justice Center, Inc.
11. Heartly House, Inc. 24. St. Anbrose Housing Ald Center,
12. Honel ess Persons Representation I nc.

Pr oj ect 25. St. Mary’'s Wnen’s Center, Inc.
13. House of Ruth 26. St ephani e Roper Foundati on,
14. Law Foundation of Prince I nc.

Ceorge’s County 27. Uni versity of Maryland School
15. Legal A d Bureau, Inc. of Law

28. Wnen’ s Law Center, Inc.



handl ed t hat year by all of the M.SC grant ees conbi ned was 98, 332.°
Even assumng that only one-quarter of the one mllion Mryland
residents who were eligible for free |legal services experienced
| egal problens, a huge discrepancy existed between the nunber of
cases that the MLSC grantees were able to handl e and t he nunber of
| egal problens of the poor that needed resolution in the civi
justice system

The nunber of calls for |egal assistance that M.SC grantees
receive i s one neasure of the unnet need for | egal services for the
poor . In Fiscal Year (FY) 1998, M.SC grantees received an
estimated 160,000 calls for assistance.” The Legal A d Bureau
alone estimates that it receives 60,000 to 65,000 calls for
assi stance annual ly. Approximately 12,000 of those calls result in
actual representation.® Each year, approxi mately 25,000 tel ephone
calls are attenpted to the Wnen’s Law Center’s Fam |y Law Hotl i ne,
the only donestic lawhotline inthe State. Only ten percent (10%
of those calls actually get through.?®

What i nformation exists about the nunber of pro se litigants
in the Maryland civil justice systemlikew se indicates that many
of the State’'s poor are not receiving needed |egal services.
Unfortunately, there is no statew de nethod for tallying the nunber

SAnnual Report, Maryland Legal Services Corporation, July 1, 1998-June 30,
1999, at 3 (hereinafter “M.SC Annual Report”).

"These statistics are based on the data provided to MLSC by its grantees
that provide direct |egal assistance. Background materials for Maryl and Legal
Assi stance Network (M.AN), May 11, 1999.

8Those figures held true for FY 1998 and FY 1999. It is estimted that
anot her 23,000 callers are given brief advice or referred el sewhere. Interview
wi t h Rhonda Lipkin, Deputy Director of the Legal A d Bureau, March 21, 2000.

°Dat a fr om Kat hl een Fant om Shener, forner Executive Director of the Wnen's
Law Center.



of cases in which litigants proceed pro se. The data that is
avai |l abl e i ndi cat es, however, that approxi mately one-quarter of the
civil docket involves pro se litigants and that approxi nately one-
half of the famly |aw cases are filed pro se. For instance, in
Mont gonmery County, 1997 figures showthat 2,712 cases with at | east
one pro se litigant were filed in the circuit court that year.
Those cases represented 26%of all civil filings in that court that
year. Fifty-nine percent (59% of the family law cases filed in
Mont gonmery County in 1997 were brought by pro se litigants. In
1998, 22% of the cases on the Mntgonmery County civil docket
involved pro selitigants; of the famly | aw cases 57%i nvol ved pro
se litigants.® In Baltinore City, a six-nmonth review of filings
fromJuly to Decenber 1997 revealed that in 43% of the contested
famly law cases, litigants were pro se.!!

In an attenpt to address the nyriad of problens associated
with pro se litigation, the Judiciary obtained funding for pro se
assistance projects in eighteen of the twenty-four Maryland
counti es. Through these projects, pro se litigants receive
information and i mted advice. The Judiciary also funds the Legal
Forms Hel pline, sponsored by the Whnen’s Law Center, which offers
t el ephone assistance to pro se litigants using court provided
domestic relations forns.'? In 1997, the Wwmen's Law Center

105t ati stics provided by the Circuit Court for Montgomery County, April 30,
1999.

2Annual Report of the Fam |y Division Coordinator 1997-1998, G rcuit Court
for Baltinore City, Fam |y Division/Donestic Docket, conpiled by Judith D. Mran
(January, 1998), at 4.

12These standardi zed pleadings and forns with instructions are avail able
for free to any nenber of the public at each circuit court clerk’s office in the
State.



assisted 2,771 callers statewi de through the Helpline. Yet, the
Hel pl i ne was actually dialed 20,521 tines.

Because there is no statewi de or | ocal systemfor tracking pro
se litigants, tracking has been ad hoc. The pro se assistance
projects typically maintain records of the nunbers of people
served. The majority of the prograns provide assistance to pro se
litigants regardless of their inconme | evels. The few prograns that
have col |l ected any data on incone |levels of pro se litigants have
determ ned that a | arge percentage of those litigants would qualify
for free |egal assistance. In Prince George’'s County, for
i nstance, 2,700 people sought pro se assistance through the Law
Foundation of Prince George’s County. O those, 45% (or 1, 200)
qualified for free legal help.

B. H gh Priority Areas of Leqgal Need.

In 1997, the Services Priorities Wrkgroup of the Maryl and
Coalition for Gvil Justice (MCCJ)®* contracted with Mason-Di xon
Opinion Research, Inc. to determine the types of civil |[egal
probl ens that menbers of the lowincone community were
experiencing. The survey was designed to ascertain the civil |egal
services that were nost inportant to and nobst needed by the
indigent in a tinme of declining public funding.

3Dat a from Kat hl een Fant om Shener.
Data provided by Neal Conway, Program Coordinator, April 5, 1999.

15The Maryland Coalition for Cvil Justice is a Mryland State Bar
Association (MSBA) initiative to engage in statewide planning for civil |egal
servi ces. Its workgroups have been exanining aspects of the |egal services
delivery system since 1995. The effort is staffed by the Pro Bono Resource
Center of Maryland, Inc. and is funded in part by the MSBA and in part by M.SC

5



The Mason-Di xon survey results were published in draft formin
May 1999. ' Potential clients canvassed in the survey ranked fanmly
law (85.5%, elder law (81.7%, housing/landlord-tenant (80.1%,
and wills and advanced directives (79% as their top four |ega
priorities. They also ranked education, snmall personal injury
clainms, health care, public benefits, real estate, and disability
matters as inportant. Wthin the area of famly |aw, the potenti al
clients responded that child custody and donestic viol ence issues
were the nost inportant to them (92% and 91% respectively).?

These findings conport with a survey that the Judicial
Comm ssion on Pro Bono (hereinafter *“Comm ssion”) conducted. At
t he Comm ssion’s request, Chief Judge Robert M Bell distributed a
survey to all circuit and district court judges in Maryland. In
one section of the survey, the judges were asked to list the top
three areas of the law in which they saw a need for pro bono
representation. By an overwhelm ng margin, the judges ranked
famly |l aw as the nunber one area of priority. The judges ranked
housi ng/ | andl ord-tenant cases next, wth guardi anships a distant
third. (See Appendix A for a copy of the Comm ssion's survey).

Finally, according to M.SC, in FY 1999, 41% of the cases
handled by its grantees were famly law matters and 34% were

housi ng/l andl ord tenant |aw matters. 8

C. Fi nanci al Resources for Legal Services For the Poor.

Draft Report of the Services Priorities Wrkgroup, MCCJ, May 14, 1999.
Informati on was collected frompotential clients, |egal services prograns, and
non-| egal services providers. Each group was asked to rank its preferences.

Yl d. at 10.

¥MLSC Annual Report, at 3.



Alimted pool of funds is available frompublic and private
sources for legal representation of the poor. The three primary
sources for funding civil legal services for the indigent in this
State are contracts admnistered by the Maryland Departnents of
Human Resources, Health and Mental Hygiene, and Public Safety,
which fund services for certain parties in Child in Need of
Assi stance cases, adult guardi anshi ps, and cases i nvol vi ng persons
confined to State mental health facilities and State prisons; the
federal Legal Services Corporation (LSC), which funds the Legal A d
Bureau; and funding through M.SC, which serves as the repository
for all Interest on Lawers’ Trust Accounts (IOLTA) funds.?®®

The first primary source is wunavailable to those the
Conmi ssion has identified as being in need.? Federal LSC funds
carry restrictions about the kinds of matters that |egal services
| awyers may handl e. Most civil legal services providers in the
State obtain funding fromM.SC and depend heavily on | OLTA r evenues
for their existence.

From all of the information and data set forth above, the
Comm ssion concluded that only a significant increase in the
donation of l|egal services to the poor wll bring about a
significant decrease in the nunber of indigent people who need

9 OLTA is a nandatory programrequiring all Maryland attorneys to place
small or short-termclient trust funds into | OLTA accounts. The interest earned
is distributed to non-profit grantees that provide | egal assistance to eligible
clients. M.SCal so receives $500, 000 fromthe Abandoned Property Fund and noni es
froma filing fee surcharge

2Those receiving State-funded representation in these cases are entitled
toit under the State or Federal Constitutions, State or Federal |egislation, or
court decrees.



| egal services but do not receive them |In other words, pro bono
publico representation nust help fill the gap.?

1. EFFORTS BY THE BAR TO HELP MEET THE NEED

A Hi story of Pro Bono in Maryl and.

I n Maryl and, pro bono | egal representati on has i ncreased si nce
the first organi zed pro bono referral prograns were established in
the early 1980's. Around that tinme, the federal LSC began to
require its grantees to include private bar involvenent as a
conponent of their delivery systens and denonstrate that 12%%%6 of
their general funds were being spent on obtaining volunteer | awer
servi ces.

In 1989, the Court of Appeals considered a proposal for
mandat ory pro bono service by Maryland | awers. As an alternative
to mandatory pro bono, it adopted a voluntary recruitnent plan that
was proposed by the Maryland State Bar Association (MSBA). Under
that program and with financial support from MSC, the NSBA
| aunched a statew de “People’s Pro Bono Canpaign” to increase the
level of pro bono services being rendered in Miryland. An
unprecedented positive response from |awers brought national
attention to the canpai gn. Approximately 60%of the | awers in the
State responded to a letter and survey sent by then-Chief Judge
Robert C. Murphy, with close to 80% of those responding indicating
sonme interest in pro bono activities. The Court’s visible support
for the voluntary pro bono cause was | argely responsible for the
canpai gn’ s success.

2“Pro bono publico” neans “for the good of the public.” Throughout this
report, we use the shortened phrase, “pro bono.”
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B. Nunbers of Pro Bono Cases and Vol unteers.

The success of the “People’s Pro Bono Canpaign” spurred the
M.SC grantees to create pro bono | awer panels. M.SC began to fund
several new pro bono prograns, a nunber of which were affiliated
with local bar associations or foundations. In 1990, the NMSBA
M.SC, and the Maryland Bar Foundation together established and
funded the People’s Pro Bono Action Center, Inc. (PPBAC).?? That
entity recruits, trains, and provi des support for volunteer | awers
and pro bono | egal services prograns. PPBAC used the data acquired
in response to then-Chief Judge Murphy’s survey to refer thousands
of potential | awer volunteers to | egal services organi zations t hat
wer e devel opi ng pro bono prograns. PPBAC then initiated an ongoi ng
recruitnment effort for all |egal services providers, coordinated
training semnars for the volunteers, and attenpted to track the
| evel of provision of pro bono services. ?

I n nost of the years since 1989, the MLSC grantees reported an
increase in the nunber of cases they referred to nenbers of the bar
for pro bono representation. I ndeed, those nunbers nore than
tripled between 1990 and 1993 (from 1,800 to 5,897). |In the md-
1990's, however, funding and staffing problens plagued severa
progranms, and new case placenents declined. |In FY 1998, prograns
reported handling 8,177 cases. |In FY 1999, however, the nunber of

22The People’s Pro Bono Action Center, Inc. was recently renamed Pro Bono
Resource Center of Maryland, Inc.

2Under the plan submitted to the Court of Appeals, the MSBA agreed to
track the progress of the voluntary pro bono effort and to report back to the
Court. The MSBA del egated nost of the responsibility for the programto PPBAC.
PPBAC collected extensive data on individual cases and attorneys from MSC
grantees during the first three years of the program The results were conpil ed
in the second of two reports subnmitted to the Court of Appeals with the MSBA' s
endorsenent. That report, entitled The Voluntary Pro Bono Effort in Maryl and,
Status Report to the Court of Appeals, was submtted by PPBAC and the NMSBA
Special Conmittee on Pro Bono Legal Services, and was adopted by the MSBA in
February, 1994.



M_LSC cases handled by volunteer |awers actually decreased, to
7, 160. %

These statistics seemto bear out what a nunber of pro bono
providers in the State believe: that the pro bono comm tnent has
di m nished in recent years. A recent evaluation of the |ega
services delivery systemin Maryland, conmm ssioned by MCCJ, found
that in 1999, nany pro bono prograns reported an increase in
difficulty in placing cases with | awyer vol unteers® and a decrease
in the nunber of hours of service provided by pro bono | awers. ?®
The consultant who conducted the evaluation observed that the
provi ders thensel ves had di m nished their commtnent to pro bono
i nvol venent and, with only a few exceptions, were failing to engage
vol unteer |lawers in innovative and creative ways. %

In a survey of legal services providers conducted by the
Comm ssion in the sumer of 1999, one-half of those responding
clainmed that it was nore difficult to place cases wth vol unteer
| awyers than in the past. (One-quarter of the respondents stated
that it was easier to place cases). One reason given for the
difficulty was the insufficient nunber of volunteer |awers
avai |l abl e. Nonet hel ess, 80% of the |egal services providers
surveyed stated that encouragenent fromnenbers of the | ocal bench
woul d be very hel pful to their pro bono efforts.

24MLSC Revi sed FY99 Pro Bono Report, March 2, 2000.

2John A Tull & Associ ates, Unpublished Draft Report on the Eval uation of
the Legal Services Delivery System in Mryland (February 2000), at 27
(hereinafter “Tull Draft Report”).

26Tul | Draft Report, at 28.

27 d.
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C. Reporti ng of Pro Bono Service.

In FY 1998, MSC grantees reported that 8,760 volunteer
| awyers were affiliated with their prograns. O that nunber, 3,031
were involved directly in providing some type of |egal assistance,
i ncl udi ng representation of indigent clients, serving as nentors to
| ess experienced volunteer |awers, working on |legislative
initiatives, staffing legal hotlines, and counseling non-profit
organi zations.?® Anecdotal evidence woul d suggest that the nunber
of Maryland | awers providing pro bono representation in fact is
hi gher than that. There are no solid statistics to confirm a
hi gher nunber, however, because |awers who donate their tine
directly to lowincone clients or performother pro bono services
do not necessarily make that known.?°

In 1994, PPBAC persuaded the CSTF to include with its annual
invoice a voluntary pro bono reporting survey. The survey was
designed to obtain i nput about the | evel of pro bono services being
performed by Maryland | awyers. Since then, the CSTF has incl uded
the survey and a letter from the Chief Judge of the Court of
Appeals with its invoice each year, except one. In any given year,
however, less than 7% of the licensed lawers in the State
responded to the survey.®® Sone of those |awyers questioned the
definition of “pro bono” used in the survey. Qhers indicated that
t hey had donated a substantial nunber of hours of direct pro bono

2Gusan FErlichman, Miryland’'s Diverse Legal Services System 32 The
Maryl and Bar Journal, at 30 (March/April 1999).

291t should be noted that in 1998, CSTF records indicate that there were
27,234 licensed attorneys in Maryl and.

%Records of PPBAC
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service, but not through an organized |egal services program 3!
Thus, the true level of participation remains unclear. VWhat is
clear is that the pressing need for <civil Ilegal services
necessitates greater bar and bench participation.

I11. THE NEED TO I NVOLVE THE JUDI Cl ARY IN THE EFFORT TO | NCREASE
THE DONATI ON OF LEGAL SERVI CES TO THE POOR

As noted earlier, the unprecedented success of the People's
Pro Bono Canpaign was |largely attributable to the | eadership role
of the Court of Appeals. Across the nation, state and |ocal pro
bono prograns have engaged the Judiciary to lend credibility to
their efforts and to increase participation. The consensus of
those involved in such efforts is that a Judiciary that actively
pronotes pro bono efforts is critical to the success of any effort
to expand the voluntary donation of |egal services to the poor.

For a substantial increase in the | evel and scope of pro bono
| egal services to occur in Mryland, there nust be strong and
visible |eadership by the Judiciary. The inpact of judicial
participation on pro bono services cannot be overstated.
Leadership from the bench in cooperation with the bar is the
necessary catal yst to reinvigorate Maryland’s pro bono effort. The
Judiciary can be instrunental in educating the bar about the need
for pro bono work and its value, and about each |awer’s
pr of essional responsibility to provide pro bono service. Only with
the direct involvenent of the Judiciary can the rendering of pro
bono service by |awers becone incorporated as an integral,
accepted, and expected part of the practice of lawin this State.
Ajudicially proposed and nonitored plan that encourages | awers to

SlEvery year a nunber of survey respondents al so requested information on
avai | abl e pro bono opportunities.
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render pro bono service and facilitates access to the courts for
l[itigants with pro bono representation will enhance the delivery of
|l egal services to the poor in Miryland and wll ease the
adm nistration of the civil justice system

V. M SSION AND GOALS OF THE COWM SSI ON

The Conm ssion was established for the primry purpose of
determ ning what role the Judiciary can and should play to pronote
the rendering of pro bono |legal services in Maryland. Wth that
purpose in mnd, the Comm ssion set about to make recomendati ons
that when inplenmented wll: 1) inform the Judiciary about the
demand for pro bono services and about the resources needed and
avai l able to neet that demand; 2) educate the bar about the need
for pro bono representation and about each |awyer’s professional
responsibility to engage in pro bono | egal work; 3) encourage and
enabl e judges to take the lead in devel oping statew de and | ocal
plans for increasing private bar involvenent in pro bono
representation; 4) increase the nunber of | awers participating in
pro bono activities; 5) lead to the devel opnent of court-based
policies and procedures to facilitate pro bono representation; 6)
address obstacles to the efficient and effective representation of
| ow-to-noderate inconme clients; and 7) provide a nechanism for
eval uating the effectiveness of the Conmssion’'s initiatives. The
Comm ssion worked to devise a blueprint for judicial encouragenent
of pro bono services and | awyer participation in pro bono work.

The Commi ssion's secondary purpose was to franme issues and
make recomendations for possible further study respecting the
Judiciary’s role in enhanci ng access to justice for | owto-noderate
i ncome Maryl anders. The Comm ssion focused its attention on the
narrow i ssue of private bar involvenent, instead of studying the
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broader issue of access to justice, so as to develop specific
recommendati ons that can be adopted in the near future. Once those
recommendations are inplenented and the desired increase in pro
bono | egal services is achieved, a nore expansive effort can be
undertaken to address other access to justice issues.

V. ETH CAL CONSI DERATI ONS

Judicial activities to encourage the rendering of pro bono
services by | awers nmust conport with the Judicial Code of Conduct.
There is a dearth of published case |aw and ethical opinions
addressing the propriety of judicial involvenment in pro bono
efforts. The few articles on the subject indicate that although
some common basic principles apply, each jurisdiction nust
interpret its own Code, and therefore activities that are
perm ssible in one jurisdiction my not be perm ssible in another. *
Those who have witten on the topic nost frequently di scuss Canon
4, which addresses a judge' s extrajudicial activities. Canon 4
provi des that an activity is acceptable if it does not conprom se
a judge’'s ability to act inpartially, does not denean the office,
and does not interfere wwth the performance of duties. Paragraph A
of Canon 4 permits judges to “speak, wite, lecture, and teach on
both | egal and non-legal subjects” and to “participate in other
activities <concerning the law, the Ilegal system and the
adm ni stration of justice.”33

32For an in-depth review of sonme of the ethical concerns relating to
judicial involvenment, see Hon. Judith Billings and Jenny M MMahon, Expandi ng
Pro Bono: The Judiciary’ s Power to Open Doors, 2 D al oque (ABA Division for Legal
Services) (Spring 1998); and Jarilyn Dupont, Judicial Participationin Pro Bono:
How Far Can It Extend?, ABA Press (1987).

%3The Maryl and Code of Judicial Conduct is set forth in Maryland Rul e 16-
813.
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Activities that have been challenged in other states include
solicitation of individual |awers to do pro bono work and service
by a judge on an advisory board of an organization that m ght be
engaged in proceedi ngs before the judge or the court on which the
judge sits. Relevant ethical issues will be discussed infra, with
t he Conmi ssion's recomendati ons.

VI. JUDI Cl AL PARTI CI PATI ON | N THE PRO BONO EFFORT | N OTHER STATES

A. Conference of Chief Justices Resol ution on Encouragi ng Pro

Bono.

In 1997, the Professionalismand Lawer Conpetence Conmmttee
of the Conference of Chief Justices proposed, and t he Conference of
Chi ef Justices adopted, Resolution VII, entitled “Encouraging Pro
Bono Services in Cvil Mitters.” By that docunent, the Chief
Justices resolved that they “should pronote broader access for
peopl e unable to afford |egal services and should encourage the
| egal profession to increase pro bono efforts.” The Conference
recommended t hat each state court conference consider establishing
a commttee of judges, bar |eaders, |egal services providers, and
community | eaders to plan and inpl enment methods of increasing the
delivery of civil legal services and encouraging judges to recruit
pro bono | awers, participate in events to recogni ze their work,
consi der schedul i ng accommobdati ons for them and act as advisors to
pro bono progranms. (See Appendix B for a copy to the Resolution).

Al'so in 1997, the ABA Division for Legal Services distributed
a “Judicial Support for Pro Bono” questionnaire to the Chief
Justices of the 50 states.?* Half of the Chief Justices responding

Thirty-five Chief Justices (or 82% responded to the survey.
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reported that their states had established “a statewi de commttee
to plan and inplenent nethods of increasing the delivery of civil
| egal services to the poor.” Sixty percent (60% of those Chief
Justices participated in activities to recruit lawers to do pro
bono work while 64% hel ped recogni ze |awers for their pro bono
efforts. Over half of themencouraged other judges in their state
to take part in activities supporting pro bono work. Many of those
Chi ef Justices also reported supporting ABA Model Rule 6.1 and the
adoption of a required or voluntary pro bono reporting rule.?

B. Pro Bono Plans in Gher States.

Even before the 1997 Conference of Chief Justices Resolution
VIl, the high courts of several states acted to encourage the
rendering of pro bono service by adopting rules establishing
statewi de plans and structures for judicial and bar involvenent in
the pro bono effort.

1. The Florida Mdel

In 1993, the Florida Suprenme Court adopted a rul e that created
a court-based structure for the pronotion of pro bono services at
the local level. Under that rule, each of that state s judicia
circuits nust adopt a local pro bono legal services plan that is
i npl emrent ed and overseen by a conm ttee headed by the chief circuit

%0One-third of the Chief Justices supported Model Rule 6.1 and/ or pronoting
t he adoption of areporting rule. Results of the survey were conpil ed by the ABA
Center for Pro Bono and were incorporated into a presentation nade by Chief
Justice Major B. Harding at the Conference for Chief Justices Mdyear Meeting,
on February 2, 2000, in Austin, Texas.

ABA Moddel Rule 6.1 is addressed later in this report. Additional survey
questions solicited information about judicial participation in procedural or
schedul i ng accommodations in pro bono cases, court-based pro bono projects, and
judicial service on pro bono advisory boards. Al of those activities are
di scussed infra
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judge or his designee.®* Representatives from the voluntary bar
associ ations and the pro bono and | egal services providers in the
judicial circuit sit on the commttee, together with public and
client nenbers. Each circuit nmust prepare an annual witten report
that is submtted to a statewide Standing Commttee on Pro Bono
Legal Service for evaluation. (A copy of the Florida rule is
attached as Appendi x C)

The Florida rule includes as a key el enent required reporting
of pro bono services. Each year, lawers in Florida nmust report
the anount of tine they have devoted to rendering pro bono
services. At first, the reporting requirement was net wth sone
resistance. Once the Florida rule went into effect, however, the
resi stance di mi ni shed. Floridalawers realized that reporting was
not burdensonme and that the | ocal plans provided new and creative
opportunities for pro bono participation. The required reporting
rule | essened the pressure to adopt a mandatory pro bono service
rul e.

In the time since Florida inplenented its rule, its organized
| egal services to the poor progranms have witnessed a 40.4%i ncrease
in the nunber of |awyers handling pro bono cases through them and
a 25% increase in the nunber of hours of pro bono service donated
by affiliated |awers. In 1998, over 50% of Florida |awers
performed pro bono work.3* The dramatic increase in donation of
| egal services to the poor in Florida gai ned unprecedented positive
press for | awers. (See Appendix E for article entitled Mandatory

%6See Amendnents to Rules Regulating the Florida Bar, 630 So.2d 501 (Fla.
1993) .

%"The Standing Conmittee on Pro Bono Legal Services Report to the Suprene

Court of Florida, The Florida State Bar, and the Florida Bar Foundation, at 4
(February 1999), attached as Appendi x D.
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Movenent Dies as Pro Bono Hours Rise, Lawers Wekly USA, (May 22,
1995)). Florida's conprehensive plan and required reporting
programset a new national standard for bench and bar col | aborati on
in increasing pro bono representation.

2. | ndi ana

In 1997, the Suprene Court of Indiana adopted a rule
establishing a “Voluntary Attorney Pro Bono Pl an.”3 The structure,
borrowed from Florida, includes a pro bono conmttee in each
judicial district with oversight by an Indiana Pro Bono Conm ssi on
appoi nted by the Suprenme Court and the president of the Indi ana Bar
Foundation. The conm ssion is responsible for review ng plans and
funding requests submtted by the local commttees on an annua
basis.®* The initial plans are to be submitted in June 2000.

3. Nevada

The Suprene Court of Nevada amended its rules effective July
1996 to establish a voluntary pro bono plan with “District Court
Pro Bono Comm ttees” in each judicial district. The conmttees are
appoi nted by the Chief Judge of the District Court. They consi st
of “representatives of various nenbers of the bench and bar as wel |
as pro bono services and conmunity organi zati ons of that judici al
district.”* The rule provides for a statew de Access to Justice

%8See Appendix F for a copy of Indiana's Rule 6.5 and the 1999 Annual Pro
Bono Report and Pl an

%%Accordi ng to Dave Renondi ni, Counsel to Chief Justice Randall T. Shepard
of the Indiana Suprenme Court, since the rule was adopted, several |Indiana
counti es have proposed innovative pro bono projects. Interview with Dave
Renondi ni, February 7, 2000.

4See Nevada Rule 191.3(a). For a copy of the Nevada rule, see Appendi x
G
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Comm ttee responsible for inplenenting the pro bono plans and for
supporting the local pro bono efforts. The rule also includes a
definition of pro bono service and a yearly aspirational pro bono
goal for lawers. One result of adoption of the rule has been the
creation of | ocal bar foundations to develop pro bono
opportunities, lend support to existing |egal services providers,
and educate the public and the bar about the need for pro bono

services. *

4. M nnesot a

In 1993, the M nnesota Suprene Court authorized the formation
of a commttee to consider ways in which the judges of the state
court system could assist in addressing the unnet |egal needs of
the state’s poor in a manner consistent with judicial ethica
requi renents. The commttee recommended that each judicial
district, in consultation with |ocal pro bono prograns, adopt a
“conprehensive policy that encourages judges to be involved in
recruiting and training pro bono attorneys, and educati ng attorneys
and the public regarding the need for pro bono services.”* |t
further suggested focusing on three principal areas: 1) recruitnent
and retention of volunteer |awers; 2) procedural practices to
facilitate pro bono representation; and 3) judicial training and
educati on. In 1995, the M nnesota Conference of Chief Justices
i ssued a resolution adopting the recomendation.®

I nterview with Hon. Connie Steinheinmer, Second Judicial District Court,
and Chairperson of the Access to Justice Cormittee i n Nevada (February 14, 2000).

“2Report of the Joint Legal Services Access and Funding Conmittee
(M nnesota), Decenber 31, 1995.

) d.
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VI1. RECOMVENDATI ONS FOR A JUDI Cl ALLY ESTABLI SHED FRAMEWORK FOR
| NCREASI NG PRO BONO SERVI CES

A. Local Pro Bono Pl ans/ St atew de Oversi ght.

| ssue and Fi ndi ngs:

The Florida Mdel and simlar plans to pronote pro bono
services in other states show that a significant increase in the
rendering of pro bono | egal services in civil cases can be achi eved
when the Judiciary establishes the framework for a pro bono
initiative, and participates in the initiative. The Maryl and
Judiciary should do so itself by requiring all state courts to
adopt and inplenent | ocal pro bono plans.

Recommendati on 1:

The Court of Appeals Standing Conmttee on the Rules of
Practice and Procedure (“Rules Commttee”) should propose to the
Court of Appeals the adoption of a rule establishing a structure by
whi ch the Judiciary will pronote and facilitate the delivery of pro
bono | egal services. The rule should call upon the Chief Judge of
the Court of Appeals to direct each appellate, circuit, and
district court to convene a |ocal pro bono committee to devise a
| ocal pro bono plan that is tailored to the needs and resources of

that court and jurisdiction.

The rul e shoul d address the conposition of the |ocal pro bono
commttees and their responsibilities. It also should address the
goals to be acconplished by adoption of the local pro bono plans
and t he means by which the plans will be designed, inplenented, and

nmoni t or ed.
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The rule should permt the district and circuit courts in a
single county to form one local pro bono conmmttee and should
permt and encourage those courts to col |l aborate in the devel opnent
of a single local pro bono plan. Whenever appropriate, the
district and circuit courts in one county should submt a joint
plan. The rule also should allow courts in adjoining counties to

submt coll aborative plans, when feasible.

The rule should provide for the creation of a Standing
Comm ttee on the Donation of Legal Services to the Poor (“Standing
Comm ttee”) that will oversee devel opnent and i npl enent ati on of the
| ocal pro bono plans. The rule should address the conposition of

the Standing Commttee and its responsibilities.

The rul e shoul d provide that appellate, circuit, and district
courts will have one year fromthe time the rul e becones effective

to develop their local pro bono plans.

A draft of the proposed Rule is attached as Appendi x H.

Comrent ar y:

The Commi ssion discussed at length whether it is necessary
and/ or desirable for the | ocal pro bono plans to be established and
required by court rule. The strong consensus was that the
continuity and uniformty of a court rule is critical to the | ong-
termsuccess of any effort by the Judiciary to pronote the donation
of | egal services to the poor. The success of the Florida Mdel is
due in large part to the Florida Suprenme Court adopting a rule
requiring courts in that state to establish | ocal pro bono plans.
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The Conm ssion realizes that each county and court has uni que
needs, resources, and |l evels of bench and bar participation in pro
bono activity. Thus, while statewi de structure and oversight is
necessary to institutionalize the conmtnent to pro bono services,
it is just as inportant that each court have the flexibility to
tailor its plan to fit its own circunstances.

Al'l of the Comm ssion’s additional recommendations shoul d be
viewed in light of the structure that the local pro bono plans
provide. The plans establish a framework for the bench and bar in
each jurisdiction to work together to adopt neasures to facilitate,
and t hereby i ncrease, the rendering of pro bono services, and to do
so with the needs and resources of the local community in mnd.
The Standing Comm ttee should assist in this effort by providing
sanpl e plans and standardi zed forns for reports. (See Appendi x |

for sanple plans).

The Conm ssion expects that the local pro bono comittee
pl anni ng process will take up to a year to conplete. There are a
nunber of recomrendations proposed in this report that can be
i npl emrent ed before then, however, and the appellate, circuit, and
district courts are encouraged to act as soon as possible to
experinment with options for supporting pro bono services.

B. Staffing the Coordi nati on and Devel opment of the Pl ans.

| ssue and Fi ndi ngs:

Additional resources wll be needed to inplenent the
conpr ehensi ve pl anni ng proposed i n Recommendati on 1. The Standing
Commttee wll need qualified professional staff to craft
st andardi zed reporting forns and to nonitor the work and out put of
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the local pro bono commttees. Each court nmay need gui dance and
assi stance in developing its plan, coordinatingits activities, and
i nplenenting its initiatives. Several other recomrendations in
this report, such as the creation of a Pilot Mdiation Project,
also will require staff to ensure their success. |In Florida, the
| egal services director and his assistant were hired to act as a
“circuit rider” for the first year of the programto assist the
courts in developing their plans. That resource was critical to
ensuring progress on a local level and to nmaintaining a statew de
focus on pro bono plans and activities. Likew se, resources wll
be needed to enable the Maryland courts to adopt and inplenent
their local pro bono plans.*

Recommendati on 2:

The Admnistrative Ofice of the Courts should engage
prof essional staff to assist in the devel opnent and i npl enmentati on
of the local pro bono plans. The staff should include a full-tine
executive director and an executive assistant who will work under
t he auspices of the Adm nistrative Ofice of the Courts and report
to the Chief Judge of the Court of Appeals. The executive director
should work closely with the Standing Conmttee to assist it in
devel oping standardized fornms and reports, collecting and
evaluating plans and reports, and reporting to the Maryland
Judi ci al Conference. Finally, the executive director shoul d assi st
in devel oping and inplenenting any other recomendations of the
Comm ssion that are adopted, such as the creation of the Mediation

Pilot Project.

4“4l n Indiana, funding was provided for a consultant to assist the |ocal
conmittees in formulating their plans. Interview w th Dave Renondi ni, February
7, 2000.
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The Adm ni strative O fice of the Courts should include fundi ng
for these positions inits FY 2001 budget so that they may begi n as
of July 1, 2000, and thereafter should request funding for the

positions on an annual basis.

Comment ary:

Full -time executive level staff will be needed to acconplish
the anbitious plan articulated in this report. The positions
recommended shoul d be establ i shed and funded as soon as possible to
enable the local jurisdictions to begin planning. Staff wll be
needed throughout the planning and inplenentati on phase for the
|l ong-termstability and success of the program

C. Creation of a Liaison Commttee on Access to Justice.

| ssue and Fi ndi ngs:

The Comm ssion discussed many issues not within the narrow
scope of its charge that relate in sone way to access to the courts
and to |l egal services. Several commttees and conm ssions created
by the Judiciary are addressing court access issues. For exanple,
the Maryl and Al ternative D spute Resol ution Conm ssion, the Public
Trust and Confidence | nplementati on Commttee, and this Conmm ssion
are studying many of the sane concerns, and the Standing Conmittee
will continue to exam ne access to justice issues in the future.
Li kew se, the Famly Divisions of the circuit courts regularly
confront access to justice issues. Also, there are topics, such as
pro se litigation, that while touched upon to sone degree by this
Commi ssi on have broader inplications and need to be addressed by
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nore than one entity.* A broad-based |iaison comrittee on access
to justice is needed to coordinate these efforts.

Recommendati on 3:

The Maryl and Judici al Conference should establish a Liaison
Commi ttee on Access to Justice that will address access to justice
issues and serve as a coordinating body for those judicial
comm ssions, commttees, and court divisions that are addressing
rel ated issues. The Liaison Committee should bring together
representatives from the Standing Commttee, the Maryland
Al ternative D spute Resol ution Comm ssion, the Fam |y Divisions of
the circuit courts, the Public Trust and Confidence | npl enentation
Conmittee, and ot her rel evant bodi es to ensure col |l aboration and to
prevent duplication or overlap of initiatives. The Liaison
Conmittee al so should determ ne when resources can be shared and

what nodifications in court-based initiatives need to occur.

Comrent ar y:

The benefit of the Access to Justice Liaison Commttee will be
to carry forward the work begun by the Comm ssion respecting court
access for those of limted neans, while addressing overarching
i ssues affecting the civil justice system For instance, the
i ncreasing use of alternative dispute resolution (“ADR’) and the
growi ng nunber of pro se filings can be exam ned from a broader
perspective so that changes to rules or policies can work for all
those seeking access to the courts. Wthout this type of

“There are a nultitude of other issues relating to access, such as
assisting those with disabilities, non-English speaking citizens, and those who
are illiterate, that need to be addressed uniformy.
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oversight, the courts may be instituting contradictory or ad hoc
policies that do not pronote the snooth adm nistration of justice.

VITI. RECOMVENDATI ONS ABOUT THE ROLE OF JUDGES | N | NCREASI NG
PRO BONO LEGAL SERVI CES

A Educati on of the Bar.

| ssue and Fi ndi ngs:

Many | awers are not famliar with the unnet need for |egal
servi ces anong the poor, the pro bono options available to themto
help neet that need, and their professional responsibility to
engage in pro bono service. The first step in any plan to increase
private bar involvenent in pro bono services is for the Judiciary
to take an active role in educating nmenbers of the bar about these
I Ssues.

Recommendati on 4:

The Judiciary should take a |eadership role in educating
menbers of the bar about the need for pro bono | egal services, the
opportunities available for providing such services, and the
prof essional responsibility of lawers to engage in pro bono
service, including the full inplications of Rule 6.1 of the
Maryl and Rul es of Professional Conduct. The |ocal pro bono plans
should address this issue. Menbers of the Judiciary should

participate in the followng activities:

1. sponsorship of nonthly, bi-nmonthly, or quarterly bench/bar
nmeeti ngs for discussion of pro bono issues;

26



2. maki ng presentations to newy admtted |awers that wll
educat e them about pro bono issues;

3. participatinginletter-witing canpaigns incoordinationwth
the | ocal bar, bar foundations, or | egal services providers to
inform | awers of particular pro bono services needs and
options; and

4. delivering speeches at bar events in which they address the
need for pro bono services and avail able opportunities to
serve.

Comment ary:
Judges will need to work closely with | ocal bar associations
and legal services providers to ensure that education is an

integral part of the local pro bono conmttee planning process.

B. Recruitnent of Pro Bono Lawyers.

| ssue and Fi ndi ngs:

Judicial recruitingis the nost effective nmeans for increasing
| awyer participation in pro bono services. Recruitnment activities
can range from maki ng speeches at | ocal and state bar association
functions to signing personal letters addressed to individual
| awyers requesting that they accept particular pro bono cases.

Maryl and’s Judiciary already has addressed the issue of
“solicitation” of |awers by judges. The Maryland Judicial Ethics
Committee (“Ethics Commttee”) was asked to address whether it is
ethical for circuit court judges to solicit attorneys to provide
pro bono assistance to indigent parties in child custody cases.

27



Utimtely, it concluded that that activity is not unethical.* In
Opinion No. 124, the Ethics Commttee stated that it is not a
violation of the Judicial Canons for judges as a group to solicit
i ndi vidual attorneys to handl e one pro bono case per year or for
i ndi vi dual judges to contact attorneys to ask that they vol unteer
for such service. The Ethics Commttee further opined that circuit
court judges nmay place advertisenents in |ocal bar newspapers
soliciting lawers to engage in pro bono work and may appear at
group neetings of the bar to solicit volunteers.?* (See Appendi x
J for a copy of Ethics Commttee Opinion No. 124.)

Opinion No. 124 paved the way for nenbers of the Mryl and
Judiciary to participate in pro bono recruitnment activities.
Recogni zing this, Maryland Volunteer Lawers Service (“MLS")
sei zed the opportunity to involve nenbers of the Baltinore County
Crcuit Court bench to sign letters to individual nenbers of the
county bar encouraging them to accept pro bono famly |aw cases
fromMWLS. Lawers were requested to respond to the judge witing
to themto indicate their willingness to participate. The results

4Maryl and Judicial Ethics Conmittee Opinion No. 124, Cctober 22, 1996.

47Qpi ni on No. 124 withdrew an earlier opinion of the Ethics Conmittee. In
t he wi t hdrawn opi ni on (No. 123), the Ethics Conmittee had equated recruitnent of
vol unteers with “solicitation” of funds for charitabl e purposes, in violation of
Canon 4C(2) of the Maryland Code of Judicial Conduct. Upon reflection, the
Committee reversed course. |In Opinion No. 124, it opined that:

[T]he solicitation of volunteer pro bono assistance to indigent

parties in child custody cases does not constitute ‘solicit[ation
of] funds for [a civic or charitable] organization or use...the
prestige of the judge’'s office for that purpose....’ Such services
are of value only to “indigent parties in child custody cases,’ and
the uninterrupted functioning of the circuit courts. Consequently,

the solicitation of such pro bono services is far different from
‘the dangers inherent in a judge's participation in civic and

charitable fund raising.’ For exanple, we see no danger of an
attorney vol unteering for such pro bono work being viewed as |ater
entitled to a favor from the judges. Moreover, we believe it

illogical for an attorney declining such pro bono work to fear
retribution fromthe judges.
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were significant. Qut of the 112 | awers who responded, 64 were
new vol unteers for the program

Prior to the issuance of Opinion No. 124, then-Chief Judge
Mur phy wrote several letters to all practicing |awers in Maryl and
encouraging themto participate in pro bono service. This effort
enhanced the visibility of the pro bono effort and caused sone
| awyers to be persuaded to volunteer. The success of the effort
was difficult to neasure, however, because unlike the Baltinore
County effort, there was no tracking of new vol unteers.

Anot her approach for judges to take in recruiting pro bono
| awers is to assign cases to | awyers who have previously agreed to
accept cases of that type. Al npost 50% of the judges who responded
to the Commssion’s pro bono survey indicated that they had
participated in activities to recruit lawers to do pro bono work.
Forty four percent (44% actually assigned pro bono cases in
certain circunstances.

O her states have enlisted the support of nmenbers of the bench
todirectly recruit pro bono | awers. The Suprene Court of Montana
requested that every judge in that state assist in recruiting pro
bono | awyers for the Montana Pro Bono Project. Each judge received
a manual with sanple recruitnent and case assignnment letters,
vol unteer | awer enrollnment fornms, exanples of projects, commonly
asked questions, and a resource guide for further assistance. The
manual recomrended three nethods for recruitnent:

a) “All-in” in which all lawers in a jurisdiction are infornmed
by a letter from the judge that they are expected to
participate absent a conflict;
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b) “Opt-out” in which all lawers in a jurisdiction are infornmed
that they will be expected to participate unless they notify
the judge that they decline to participate; and

c) “Opt-in” in which all lawers in a jurisdiction are infornmed
of the project and are asked to take affirmative steps to
enroll.

Al'l Montana judges were encouraged to contact their | ocal bar
pro bono conmittees so they woul d understand the types of cases to
be placed before enbarking on case placenents. Once the |awer
list was conpiled, the pro bono projects screened the cases and
made assignnents based on a rotation schedul e. The judge then
contacted a |lawer (usually by letter) and asked whether he/she
woul d accept the case. The judge’s staff then contacted the
program and the program staff sent the case information to the
| awyer and conducted all follow up contacts.

The Montana program produced inpressive results. In 1994,
before the program began, 4% of the resident bar in Mntana was
participating in organized pro bono progranms. By June 30, 1999,
25%of bar nenbers had participated in organi zed pro bono work with
over 20% accepting cases or providing service within the previous
18 nont hs. %8

In analyzing the ethical issues involved in its recruitnent
program the Suprenme Court of Montana concl uded that pronotion of
pro bono representation in that manner did not contravene the
Judi cial Canons and was perm ssible. The court found that

“®lnterviewwith Judith WIllians, Director of the Montana Pro Bono Project
(August 17, 1999).
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recruitnment of pro bono | awers by judges “serve[d] access to and
enhance[d] the admi nistration of our justice system”%

Recommendati on 5:

Menbers of the Judiciary should be encouraged to actively
participate in recruiting | awers for pro bono | egal service. The
|l ocal pro bono plans should address recruitnment activities by

judges. Recruitnent activities may incl ude:
1. meeting with menbers of a bar associ ati on and requesting their
assi st ance;

2. identifying a placenent coordinator to help refer cases in a
particul ar jurisdiction;

3. maki ng personal contact with | awers when appropri ate;

4. witing editorials or articles for bar newsletters or other
| aw-rel ated press encouragi ng vol unteer participation;

5. hol di ng periodic |luncheons or neetings to discuss pro bono
activities, either in conjunction with training prograns or
bar events or independently;

6. developing lists of volunteer |lawers for court staff to
contact respecting specific referrals;

7. delivering speeches at state, | ocal, and specialty bar events;

8. maki ng presentati ons about pro bono service tolawfirms or to
corporate | aw departnents;

9. expl ai ni ng the pro bono service obligati on when addressi ng new
| awyers at adm ssion cerenonies;

“Letter fromJustice Janes C. Nel son, Suprene Court of Montana, to CGeorge
L. Bouslinman, Executive Director of the State Bar Association of Montana, April
8, 1997.
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10. maintaining aroster of | awers who have vol unteered t o accept
difficult-to-assign cases;

11. contacting |l awers and lawfirns to request that they or their
menbers attend recruitnment nmeetings or register for particul ar
pro bono projects; and

12. meaking court assignnents of cases to | awers who have agreed
to serve on a pro bono service panel.

Comrent ar y:

It is perm ssible and i ndeed i nportant for judges to engage in

the recruitnent activities described above. The Conmm ssion
anticipates that the local pro bono commttees wll consider
various recruitnment options in forrmulating their plans. The

i nformati on gathered by the Conm ssion indicates that thus far in
Maryl and the following pro bono recruitnment nethods have been
productive: letters fromjudges to individual |awers requesting
their participation in a project or program telephone calls to
| awers who have agreed to be on a panel of pro bono | awers for
particul ar types of cases; having a judge select a | awer who w ||
make calls to place pro bono cases; and speeches by judges to bar
associ ati ons about the pro bono obligation and howto fulfill it.

C. Recognition and Support of Pro Bono Wrk.

| ssue and Fi ndi ngs:

As challenging as recruitnent of pro bono |awers can be
retaining the interest and commtnent of those who already
volunteer can be just as difficult. Most vol unteers appreciate
bei ng recogni zed for their contributions, especially by nenbers of
the Judiciary. Several Maryland |egal services providers have
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invited nmenbers of the Judiciary to attend recognition cerenonies
or to assist in presenting awards to volunteer |awers. For
i nstance, the statewide Pro Bono Service Awards (formerly the
Peopl e’s Pro Bono Awards) are presented at the MSBA Annual Meeting
each year by the Chief Judge of the Court of Appeals. This type of
recogni tion chanpi ons pro bono contributors and | ends prestige to
the pro bono effort.

Recommendati on 6:

Menbers of the Judiciary should participate in prograns to
recogni ze volunteer | awyers. The local pro bono plans should
encourage recognition activities. Exanples of recognition

activities include:

1. presenting pro bono awards at |ocal and specialty bar events;

2. conducting award presentations at judicial conferences;

3. sending letters to firm managers to comend individua
| awyers;

4. sponsoring judicial receptions for volunteer |awers;

5. publicly acknow edging |awer volunteers in court, when

appropriate, or in chanbers;

6. pl aci ng plaques with the nanes of volunteer |awers in the
court house; and

7. recognizing pro bono lawers in court publications or in
speci al notices posted in prom nent places in the courthouse.

Comrent ar y:

Thr oughout the country, nenbers of the Judiciary have engaged
inall of the activities |isted above. There appears to be little
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debate about the propriety of judges participating in these
activities. Nevert hel ess, before they are undertaken, new
recognition activities need to be considered in light of the
Judicial Code of Ethics to ensure that no perceived or actua
favoritismresults.

D. Training of Pro Bono Lawyers.

| ssue and Fi ndi ngs:

Judges can assist in training |lawers for pro bono service by
teaching at training semnars, conpiling educational material for
use in training semnars, and appearing at training semnars to
speak to | awers about the inportance of pro bono service. Wen
judges attend training sem nars, attendance increases, and the pro
bono program benefits from greater visibility and from the
credibility that having a judge attend confers. Approximtely 15%
of the judges responding to the Comm ssion's survey indicated that
they have participated in some type of training activity for
volunteer lawers. Their participation sends a strong nessage to
t he bar about the value of pro bono service. The Court of Appeals
recently adopted a policy allowi ng judges to take admi nistrative
| eave for training purposes.

Recomrendati on 7:

Menbers of the Judiciary should participate in training and
continuing | egal educational prograns for pro bono | awyers. Judges
and nmasters should work with statew de continuing | egal education
provi ders, | ocal bar associations, and | egal services providers to
organize training and education prograns geared to pro bono

service. The local pro bono plans should address the training and
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| egal education activities in which nenbers of the bench wll

engage.

E. Judicial Service on Advisory or Program Boards.

| ssue and Fi ndi ngs:

There i s sone di sagreenent in other states about the propriety
of judges serving on advisory or pro bono programboards. Section
C of Canon 4 provides that “a judge may serve as an officer,
director, trustee or non-legal advisor of an educational,
religious, charitable, fraternal, lawrelated or civic organi zati on
not conducted for the economc or political advantage of its
menbers.” That Canon prohibits such service, however, when the
organi zation wll likely be “engaged in adversary proceedings in
any court” or when the organization “deals with people who are
referred to the organi zati on by the court on which the judge serves
or who otherwise may likely cone before that court.” See Canon
40 (1). The concern addressed here is the potential for a
conflict of interest or the appearance of favoritism Many argue,
however, that nost pro bono referral prograns are neutral bodies in
that they do not represent clients or engage in adversarial
proceedi ngs thensel ves.

Recommendati on 8:

Wen feasible and proper, nenbers of the Judiciary should
serve on boards and advisory commttees of |legal services
provi ders. The Standing Commttee should assist nenbers of the
Judiciary in examning i ssues of potential conflict of interest as

they relate to service on boards and advi sory commttees and ot her
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simlar activities and in obtaining direction from the Judicia
Et hics Comm ttee about those i ssues. Judges should not be hesitant
to sign letters of endorsenent for grants to |egal services

or gani zati ons.

Comment ary:

Many judges and masters can determne fromthe nature of the
cases handl ed through a particul ar | egal services provider whether
serving on its board or commttees would pose a conflict of
i nterest or create an appearance of inpropriety. The commentary to
Canon 4 suggests that judges should regularly reexam ne the
activities of the organizations with which they are affiliated to
determine the propriety of continuing the affiliations. The
commentary explains that “in many jurisdictions charitable
organi zations are now nore frequently in court than in the past or
make policy decisions that may have political significance or inply
commitment to causes that my cone before the courts for
adj udi cation.” Yet, the comentary encourages judges to
participate in such activities, noting that a “judge is in a uni que
position to contribute to the inprovenent of the law, the |ega
system and the adm nistration of justice.”

The Standing Conmttee should assist judges in seeking
gui dance from the Ethics Comm ttee about these issues, including
whet her certain organi zations and their activities are political in
nature and therefore subject to greater scrutiny.

| X RECOMMENDATI ONS FOR COURT-BASED | NI TI ATI VES TO FACI LI TATE
COURT ACCESS FOR LI TI GANTS W TH PRO BONO LAWERS
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A nunber of courts across the country have experinmented with
court-based initiatives to ease the representation of indigent
clients by volunteer | awers. Mst of these initiatives are ained
at reducing the frustration of handling pro bono matters under
circunstances in which tine and resources are severely limted.
The adoption of procedures that facilitate court access for pro
bono Iitigants will nake pro bono representation nore feasible for
many | awyers. The procedures nmust not interfere with parties' due
process rights or with the pronpt disposition of cases, or create
t he appearance of partiality, however.

Not all of the proposed initiatives will be appropriate in al
jurisdictions. The local pro bono commttees should determ ne
which ones are suitable to their courts/jurisdictions and adopt
those that will significantly enhance pro bono participation in
their counti es.

A. ldentification and Tracking of Pro Se Litigants.

| ssue and Fi ndi ngs:

In nost courts in Maryl and, the nunber of cases involving pro
se litigants is unknown and there is no workable systemfor early
identification of those cases in which litigants are wthout
counsel. Not all pro se litigants need counsel, and not all pro se
litigants are wthout counsel because they |ack resources.
Nevert hel ess, the pool of pro se litigants includes those who woul d
benefit from and who are in need of pro bono representation. In
t he absence of a court-based systemto identify them and track
their cases, early intervention to assist them in obtaining pro
bono | awyers cannot occur. The adm nistration of justice will best
be served if pro se litigants who need and desire pro bono
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representation receive it as early as possible in the course of
their cases. Early assignnent of pro bono |awers wll be of
i mredi ate benefit to the otherwise pro se litigants and wl|
alleviate some of the burden on the courts that results when
[itigants who need |l awers do not have them

Recommendati on 9:

The Admi nistrative Ofice of the Courts should put in place a
system for courts to use to identify and track pro se filings and
litigants. Criteria for the system should be developed in
conjunction with the Standing Commttee, the local pro bono
commttees, court clerks, court admnistration staff, pro se
assi stance staff, and fam |y support services coordinators. To the
extent possible, the criteria for identification and tracking
should be consistent statew de. On an annual basis, each
appel late, circuit, and district court should conpile data show ng
the nunbers and types of pro se cases filed in that court. That
data should be reported to the Standing Comm ttee.

Each local pro bono commttee should fashion a system to
“triage” pro se cases so that litigants who are in the greatest
need of pro bono representation are identified early in the
litigation process and are referred to a | egal services provider,
a courthouse pro bono panel, a nediation project, or other
appropriate resource for assistance. The commttee should work
with the court adm nistration to determ ne which of the courthouse
personnel (e.g., court clerks, pro se assistance staff, famly

support services coordinators) or volunteer lawers wll be
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responsi bl e for screening and triaging the cases. In sone courts,

additional staff may be required for that purpose.

Comment ary:

Many of the judges responding to the Comm ssion’s survey
comment ed about the problens involved in presiding over cases in
which litigants are unrepresented and enphasi zed that an increase
in pro bono services woul d benefit the adm nistration of justice by
reduci ng t hose probl ens.

The Adm nistrative Ofice of the Courts has taken an active
role in helping pro se litigants in famly |aw cases by
di ssem nating standardized forns and instructions and providing
funding for courthouse staff who give information and assi stance.
These pro se assi stance prograns have resulted in thousands of pro
se litigants receiving guidance that has hel ped themnegotiate the
court systemw th [ ess confusion. Also, the prograns are thought
to have brought about a reduction in the nunber of pro se filings
per litigant.

G ven the heavy volune of pro se litigants in famly |aw
cases, identification and tracking of pro se litigants shoul d begin
in the Famly Divisions, for those circuit courts that have them
Sone of the Fam |y Divisions already have resources that could be
used for that purpose. For instance, famly services coordi nators
could assist in screening cases. The Director of Famly Services
Programin the Adm nistrative Ofice of the Courts should work with
the famly services coordinators, the local pro bono conmttees,
and the Standing Comrittee to determ ne what information i s needed
to develop the criteria for tracking and triagi ng cases.
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B. | dentification of Pro Bono Litigants.

| ssue and Fi ndi ngs:

Many respondents to the Conmm ssion’s pro bono survey to judges
indicated that a significant obstacle to giving |ogistical
assistance to pro bono | awers and their clients is the inability
to flag litigants who are being represented by pro bono | awers.
A judge usually does not know that a lawer in a given case is
donating his or her services, or only |earns of that at the tinme of
trial. For court-based initiatives that accomobdate pro bono
representation to be feasible, this information nust be known early
in the litigation process.

Recomendati on 10:

The Admi nistrative Ofice of the Courts should put in place a
systemfor courts to use to identify litigants who are represented
by pro bono | awyers as early inthe litigation process as possible.
Cases in which | awers are representing clients pro bono shoul d be
“flagged” before trial to enable <courts to nake specia
accommodations. A systemto identify these cases should preserve
the privacy of the pro bono litigants to the greatest extent

possi bl e.

Each appellate, circuit, and district court should conpile
data annual Iy on the nunbers and types of cases filed in that court
in which there is pro bono representation. That data should be
reported to the Standing Commttee. The pro bono | awers handling
t hese cases can be identified for recognition.
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Comment ary:

Early identification of cases in which at |east one litigant
is being represented pro bono will allow courts to nake specia
arrangenents for scheduling, docket preferences, waivers of fees,
and acconmmodati ons such as nmaki ng court house space avail able. (See
recommendations relating to other court-based initiatives and fee
wai vers, infra). Also, early identification will enable judges to
t hank and gi ve recognition to | awers who have donated their |egal
servi ces.

The | ocal pro bono commttees should work wth the
Admi ni strative Ofice of the Courts, Judicial Information Services,
and | ocal court personnel to determ ne how early identification of
litigants receiving pro bono representation can be acconpli shed.

C. Distribution of Informati on on Legal Resources.

| ssue and Fi ndi ngs:

Many courthouses (particularly in the district courts) have
little up-to-date information on the availability of pro bono I egal
services prograns. This information should be nade avail abl e by
the courts to pro se litigants who may qualify for free or reduced
fee |l egal representation.

Recomendati on 11:

Courts should make avail abl e printed, videotaped, and/or on-
line information about available resources for pro bono |egal
representation for people who qualify. The information should be

kept current and tailored to the jurisdiction of the court. The
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Adm nistrative Ofice of the Courts should act as a cl eari nghouse

for this information.

Comment ary:

The Pro Bono Resource Center of Maryland, Inc. has conpiled a
Guide to Legal Services in Maryland that lists virtually all of the
pro bono resources available for |owto-noderate inconme people.
Most of the courthouses have received a copy of the Guide as well
as abbreviated |lists of resources. Both the Guide and abbrevi at ed
directories need updating. The Pro Bono Resource Center of
Maryl and, Inc. should work with the MSBA, |ocal bar associations,
and | egal services providers to establish a nmeans for consistent,
periodic updating of the Cuide. The @uide also may be nmade
avai |l abl e through a website accessible to the public.

The CGui de should specify to the extent possible the types of
cases handl ed by each organi zation, the eligibility criteria, and
any limtations on service. The MSBA shoul d assist in funding the
conpilation of the Q@iide or a simlar resource |list. The
Adm nistrative Ofice of the Courts should fund the duplication and
di stribution of the Guide and other simlar resources that will be
di stributed through the courthouses. The Adm nistrative Ofice of
the Courts should be responsible for the tinely dissem nation of
these materials to courthouses statewide. These materials should
be readily identifiable from jurisdiction to jurisdiction. The
Adm nistrative Ofice of the Courts should work with the Maryl and
Legal Assistance Network to enhance the distribution of these
materials to nmenbers of the public.
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D. Docket Pr ef er ences, Fl exi bl e  Schedul i ng, and O her

Accommpdati ons For Pro Bono Cases.

| ssue and Fi ndi ngs:

Many courts across the country have experinmented with ways to
ease volunteer lawers in their representation of indigent clients.
Sone judges in Maryland already try to accomodat e pro bono | awers
by placing their cases first on the docket or by granting
conti nuances when appropriate. In fact, 41% of the judges
responding to the Conmi ssion’s survey indicated that at sone tine
t hey have made speci al procedural or scheduling accommodati ons for
pro bono | awers. Wile certain procedures may not be appropriate
or necessary in all jurisdictions, adoption of sonme uniform
procedures could significantly increase pro bono participation
st at ew de.

One of the nost effective ways the courts can accommobdat e pro
bono | awyers is by scheduling specific days for pro bono cases to
be heard. 1In an informal survey of court clerks, instituting pro
bono court days was the favored nethod for the courts to assist pro
bono | awers and their clients. Designating court days for pro
bono cases is a great accommobdation to |lawers who are handling
mul tiple pro bono cases. Some court clerks suggested that
addi ti onal accomopdati ons such as courthouse space, free copying,
and tel ephone access be provided al so.

Sonme jurisdictions in Mryland already allow flexible
scheduling of pro bono cases so that a pro bono |awer can
“pi ggyback” a pro bono case onto other litigation obligations.
Fl exi bl e schedul i ng al so i ncl udes gi ving a pro bono case preference
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on the docket so that a volunteer lawer will spend less tine in
court waiting for a hearing or trial to begin.

Recomendati on 12:

To the extent feasible, courts should provide for flexible
schedul i ng and docket preferences for pro bono cases when doi ng so
will not contravene statutes or policies that give preferences to
ot her cases. Maryland Rul e 16-202(a) should be nodified to provide
that the procedures for assignnent of actions for trial should be
designed to provide special accommobdations for cases in which
| awyers are volunteering their services. Special acconmpdations
for pro bono cases should be a part of a circuit court's case
managenent plan under Maryland Rule 16-202(b). Courts should
consi der adopting other flexible scheduling practices, including:

1. schedul i ng hearings and conferences in pro bono cases on the
sane days that pro bono |awers have other nmatters pending
before the court, or *“piggybacking” one pro bono case onto
ot hers;

2. allow ng routine matters such as scheduling conferences to be
handl ed by conference call;

3. calling pro bono cases early in the docket;
4. designating specific days for pro bono cases to be heard and

provi di ng conference space and ot her support services for the
pro bono | awers and their clients on those days;

5. sponsoring lunchtine hearings for pro bono | awers;
6. scheduling hearings in pro bono cases during off-hours;
7. maki ng court house space avail able for pro bono activities; and
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8. supporting “attorney of the day” projects in which courts
of fer space to volunteer |awers and permt themto announce
their availability and nmeet with clients on the day of their
heari ngs.

Comment ary:

The Conm ssion considered whether docket preferencing and
ot her scheduling accommopdati ons could best be acconplished by a
nodi fication to the rules or by issuance of an admnistrative
order. The Comm ssion concluded that at the circuit court |evel,
accomodations of this sort are feasible as part of the court's
case managenent plan. The suggested change to Maryland Rul e 16-
202(a) will pronmote the concept of pro bono case all owances while
permtting needed flexibility. Changes in circuit court
adm nistrative policies and practices still will be necessary to
support these accommbdati ons. At the district court level, the
al | onances can be addressed by adm nistrative order.

Acconmmodati ons for pro bono cases will nake pro bono service
feasible for nore |awers. Assignment offices nust be given
direction about scheduling accommodations for pro bono cases.
| ndi vi dual judges shoul d be encouraged to call pro bono cases at a
convenient tinme on the docket. The judges responding to the
Comm ssion's survey did not oppose making such accommbdati ons
nevert hel ess, sone cl erks expressed concern about the perception of
favoritismthat preferences m ght create. The Comm ssion believes
t hat accommobdations can be made fairly and even-handedly w thout
posi ng undue burdens on other litigants and w thout giving an
i npression of favoritism

Each | ocal pro bono conmittee, in conjunction with the court's
adm ni strative judge, should fashion specific accomodations that
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take into consideration the needs of the court, the pro bono
| awyers, and the litigants. The |ocal pro bono commttees should
be creative in designing their | ocal pro bono plans and determ ni ng
practical approaches to easing access to their courts for pro bono
litigants. When there can or should be uniform practices or
procedures throughout the State, the Standing Committee shoul d
recommend nodifications to existing rules or policies necessary to
acconplish that end. The Chi ef Judge of the District Courts should
confer with the District Admnistrative Judges and clerks to
devel op statewide policies respecting docket preferences and
schedul i ng accommbdations in the district courts.

E. Fee Waivers for Pro Bono Litigants.

| ssue and Fi ndi ngs:

The Revised Schedule of GCrcuit Court Charges, Costs, and
Fees, under Courts Article 8§ 7-202, provides, at Part I11.J., for
the waiver of prepaynent of filing fees and court costs to any
i ndi vi dual represented by an MSC grantee. A nmenorandum with
standard | anguage citing the rule was prepared for all MSC funded
| egal services prograns. This nmenmorandumwas to be used in |ieu of
notions, affidavits, and financial statenents, as had been the
practice with Legal A d Bureau clients. Several prograns have
reported that not all jurisdictions recognize this nmenorandum and,
despite the rule, require pro bono litigants to file the ful
panoply of documents and await disposition on a request for an
order wai vi ng prepaynent of filing fees. This consunes unnecessary
| awyer tinme and defeats the purpose of the rule.
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Recomrendati on 13:

Courts shoul d grant autonatic advanced wai vers of filing fees
to litigants who have been screened for incone-eligibility and are
bei ng represented by pro bono | awyers through MLSC-funded pro bono
referral progranms so as to conformwith the Revised Schedul e of
Circuit Court Charges, Costs, and Fees, under Courts Article § 7-
202. The Standing Committee should take steps to nonitor
conpl i ance. Courts should encourage nasters, exam ners, and
medi ators to consider waiving fees to accommodate |owincone

litigants.

Comrent ar y:

Aut omati ¢ advanced wai ver of filing fees is only one exanple
of sinplifying court procedures to expedite the process for pro
bono | awers and to increase access to the courts for those with
limted neans. The local pro bono commttees and the Standing
Comm ttee shoul d consi der other procedures to expedite proceedi ngs
and reduce litigation expenses for pro bono litigants. Masters,
exam ners, and nediators can assist by waiving their fees, when
appropri ate.

F. Alternative D spute Resol ution

Many cases in which one or both litigants are pro se could be
resolved at the early stages of litigation through ADR. Oten, ADR
processes are not used in these cases because litigants do not
realize that they are available or cannot afford them or because
the courts do not anticipate that ADR will be of use. If the
Judi ci ary encourages | awers to donate their services as nedi ators
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and as counsel for pro se litigants in ADR proceedings, a
significant reduction in the pro se caseload is likely to foll ow. *

1. Mediation Pilot Project

| ssue and Fi ndi ngs:

Across the country, court-based nmedi ati on prograns have been
wel |l received by the public and have achi eved positive results.>®!
Benefits of nediation include: 1) good settlenent rates (75% or
higher in small clains nediation; 50%75% in famly |aw case
medi ati on; and 40% 60%i n general civil case nediation); 2) savings
inclient funds; 3) savings in |lawer tinme; and 4) a high | evel of
client satisfaction. Litigants who have been asked to assess their
reactions to nediation, trial, non-binding arbitration, and pre-
trial judicial settlenment conferences have given nediation the
hi ghest marks, probably because they value the opportunity to
partici pate that nediation provides.> Lawers who participate in
medi ation sessions refer nore clients to nediation and view the
process as achieving a fair result for the parties. In the words
of the Maryl and ADR Conmi ssion, “wel |l -structured nmedi ati on can nove
up settlenment, saving expenses for the parties and contributing to
their satisfaction with the courts.”®3

Steps to encourage ADR for pro se litigants and to involve pro bono
lawers in representing pro se litigants in ADR proceedings need to be
coordinated with the Maryl and ADR Conmi ssi on.

SIReport to the Maryl and ADR Commi ssion by the Court Consultation Project
of the Chio State University College of Law Dispute Resolution Program in
cooperation with The National Center for State Courts (June 1999), at 11, 17-19.

2l d. at 17.

Bl d. at 19.
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The Maryl and ADR Conmi ssion’s Practical Action Plan explains
t he val ue of nediation as foll ows:

The growing popularity of ADR and nediation in
particular, is due to the array of benefits associ ated
with ADR In exit surveys followng court-related
nmedi ati on sessions, the vast ngjority of participants in
medi ati on sessions reported a high |l evel of satisfaction
with playing an active role in resolving their own
conflicts. Participants can be creativein tailoringthe
results of nediation to neet their needs, unlike the
limted outcones available in court or by resorting to
violence. Thus, it is not surprising that studies show
participants conply with nedi at ed agreenents to a greater
extent than solutions that have been inposed by courts.

Over and above the delight with cost and tine
savings, in states where ADR is used extensively, it
receives enthusiastic reviews from the judiciary, bar
associ at i ons, parti ci pants, educat or s, gover niment
of ficials, t he busi ness communi ty, religious
organi zations and the comunity-at-Iarge. %

Recomrendati on 14:

At its expense, the Adm nistrative O fice of the Courts should
establish a Mediation Pilot Project in which in exchange for
receiving free or reduced cost nediation training, volunteer
| awers will donate a designated anount of nediation services to
qualified owinconme litigants. The nediation training shall neet
t he standards set forth in Maryland Rul e 17-106. The pil ot project
shoul d be designed so that pro se litigants can participate and, in
appropriate cases, pro bono |awers nmay be assigned to represent
litigants in nmediation and/or to draft and review agreenents

produced t hrough nedi ati on.

Practical Action Plan, Final Draft, Miryland Alternative Dispute
Resol uti on Conmmi ssion, August 12, 1999, at 5.
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Conmponents of the pilot project should include:

1 Incone eligibility and merit screening to qualify
partici pants;

1 High quality training that conplies with Maryland Rule 17-104
and any criteria devel oped by the Maryl and ADR Conm ssi on;

1 Mal practice insurance coverage for volunteer |awers;

1 A defined tinme frame for the project with a plan for
evaluating 1its effectiveness and recommendations about
expandi ng the nodel to other courts; and

1 A nmeans to accept referrals for nediation clients fromvari ous
referral sources, including the courts, l|ocal nediation
prograns or centers, private practitioners, pro bono prograns,
contractual nediators, pro se assistance projects, famly
servi ces coordinators, and conmunity groups.

The Mediation Pilot Project should be established in the
circuit court for two counties to be sel ected by the Chief Judge of
the Court of Appeals, with input fromthe Maryl and ADR Conm ssi on
and this Conm ssion. The local pro bono commttees of the selected
circuit courts should work together with the Adm nistrative Ofice
of the Courts and the Maryland ADR Conmi ssion to design the
proj ect. The local pro bono conmttees also should confer with
court personnel, local nediation centers, pro bono and | egal
servi ces prograns, pro se assistance workers, and nenbers of | ocal
and speci alty bar associations in designing the project. Publicity
about the project should be coordinated with the Maryland ADR
Comm ssion’ s public awareness canpai gn.

Comment ary:
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The Maryl and Rul es al ready provi de for court-ordered nedi ati on
of child custody and visitation disputes in cases not involving a
genui ne issue of physical or sexual abuse.® The Maryl and Rul es
also require that qualified nmediators be willing “to accept a
reasonabl e nunber of referrals on a reduced fee or pro bono basis
upon request by the court.”?®® According to the Maryland ADR
Comm ssi on, however, court-ordered nediation in child custody and
visitation cases is not occurring with regularity around the State
and nedi ators are not being referred reduced-fee or pro bono cases
to any significant degree. This may be due to i nsufficient nunbers
of trained nmediators or to a | ack of adm nistrative support.

According to the Maryl and ADR Comm ssi on, anot her reason for
the limted use of nediation nmay be that sone courts have been
reading the nediation rules applicable to child custody and
visitation disputes to nean that wunless both parties are
represented by counsel, nediation should not be ordered.® The
Maryl and ADR Commi ssion i s proposing an anendnent to Maryl and Rul e
9-205to clarify that courts may refer pro se parties to nediation.
That comm ssion is of the viewthat nediation is proper in cases in
which litigants are pro se, in part because under the definition of
“mediation” in Maryland Rule 17-102, no individual party receives

*Varyl and Rul e 9-205b(2).

Maryl and Rul e 17-104(a)(6). On January 1, 1999, new rul es and anendment s
to existing rules pertaining to Alternative D spute Resolution in the circuit
courts becane effective

S’Maryl and Rule 9-205(b)(i) provides that “[p]ronptly after an action
subject to this Rule is at issue, the court shall deternm ne whether: (A) both
parties are represented by counsel; (B) nediation of the dispute as to custody
of visitation is appropriate and would Iikely be beneficial to the parties or to
the child; and (C a properly qualified nediator is available to nediate that
di spute.” Then, under Rule 9-205(b)(3), “[i]f the court concludes that nedi ation
is appropriate and feasible, it shall enter an order requiring the parties to
nedi ate the custody or visitation dispute.”
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| egal advice or case evaluation fromthe nediator.*® Thus, courts
may properly order nedi ation of disputes in whichthelitigants are
pro se and refer themto the pilot project, provided there is no
fee-for-service. The Maryl and ADR Commi ssion has noted that in
Prince George's County, approxi mtely 40% of the cases handl ed by
the child custody and visitation nediation programinvolve pro se
litigants.®

A nunber of positive results are expected to cone from the
recommended Medi ation Pilot Project: 1) the devel opnent of a nodel
for a nediation program that will involve volunteer |awers and
will be appropriate for lowincome clients and perhaps others;
2) the early resolution of pro se litigant cases through nedi ati on;
and 3) an increase in the nunber of qualified |awer nediators.
The pilot project should be devel oped with input and support from
the MSBA, | ocal bar associations, M.SC, and MCPEL. If the pilot
program is successful, the nodel should be replicated in other
jurisdictions.

8MVedi ation is defined in Rule 17-102 as fol | ows:

[A] process in which the parties appear before an i npartial nedi ator
who, through the application of standard nediation techniques
general |y accepted within the professional nediation conmunity and
wi thout providing |egal advice, assists the parties in reaching
their own voluntary agreenent for the resolution of all or part of
their dispute. A nediator may identify issues, explore settlenent
alternatives, and discuss candidly with the parties or their
attorneys the basis and practicality of their respective positions,
but unl ess the parties agree otherw se, the nedi at or does not engage
inarbitration, neutral case eval uation, or neutral fact-finding and
does not recommend the terns of the agreenent.

Practical Action Plan, Final Draft, Miryland Alternative Dispute
Resol uti on Conmi ssion, August 12, 1999, at 46.
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2. Use of Volunteer Lawers, Judges, and WMasters in

Settl enent Conf erences

For several years, the Circuit Court for Baltinore Cty has
operated a settl enment conference programin which vol unteer | awers
act as facilitators. That program has been highly successful, and
has significantly reduced the backl og of civil cases in that court.

Under Maryland Rule 17-105(b), judges and nasters are
permtted to conduct non-fee-for-service settlenent conferences in
circuit court. The settlenent conference programin the Circuit
Court for Baltinore City should be adopted in other circuit courts
and shoul d be expanded so that settl enent conferences are conducted
not only by pro bono |awers but also by volunteer judges and
masters, on a non-fee-for-service basis. These settlenent
conferences should be scheduled for cases in which the litigants
are pro se, and courts should act to obtain pro bono |awers to
attend the conferences with the litigants. To the extent feasible,
pro bono | awyers shoul d be tapped to represent pro se litigants in
settl enment/prehearing conferences in the district courts and the
Court of Special Appeals.

Recomrendati on 15:

Circuit courts should provide for and/ or expand their non-fee-
for-service settlenment conferences so that the conferences are
conducted by pro bono | awers, judges, and masters, and so that pro
se litigants have the option of obtaining pro bono |awers to
represent them at the conferences. To the extent feasible, the
district courts and the Court of Special Appeals should use the

servi ces of pro bono | awers for settl enent/prehearing conferences.
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Comment ary:

The expanded use of settlenent conferences will benefit | ow
income and pro se litigants in appropriate circunstances.
Vol unteer | awers, masters, and judges can assi st in expandi ng the
practice of conducting settlenent conferences in which no fee is
charged. Expected benefits include: 1) a reduced backl og of civil
cases; 2) engagenent of volunteer |awers in defined, tinme-limted
pro bono projects; 3) involvenent of nmenbers of the Judiciary in
the process; 4) resolution of cases nore expeditiously;, and 5)
greater satisfaction with the court system for those of |limted

means. Eval uation of successful volunteer efforts in certain
jurisdictions, such as Baltinore Cty, wll be helpful in
establishing and/or expanding simlar services in other

jurisdictions and other courts.

X. RECOMVENDATI ONS FOR PROMOT| NG LAWERS' PROFESSI ONAL
RESPONSI Bl LI TY TO RENDER PRO BONO SERVI CE

A. Proposed Revisions to Rule 6.1

1. Definition of Pro Bono

| ssue and Fi ndi ngs:

Current Rule 6.1 of the Mryland Rules of Professional
Conduct, entitled “Pro bono publico service,” states that, “[a]
| awer should render public interest legal service.” It further
provides that, “[a] |awer may discharge this responsibility by
provi di ng professional services at no fee or a reduced fee to
persons of limted nmeans or to public service or charitabl e groups
or organi zations, by service in activities for inproving the |aw,
the I egal systemor the |egal profession, or by financial support
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for organi zations that provide | egal services to persons of limted
means.” The commentary to the rule makes plain that its intended
focus is on those of limted neans. “The basic responsibility for
provi ding | egal services for those unable to pay ultinmately rests
upon the individual |awer, and personal involvenent in the
probl ens of the disadvantaged can be one of the nobst rewarding
experiences in the life of a lawer. Every |lawer, regardl ess of
pr of essi onal prom nence or professional workload, should find tine
to participate in or otherw se support the provision of |[egal
services to the disadvantaged.” (See Appendix K for current
Maryl and Rule 6.1).

Wil e the objective of Rule 6.1 is obvious, questions persist
about its application. The largest problemw th the rule is that
it does not provide a clear-cut definition of what constitutes pro
bono work. The rule also fails to provide guidance about the
anount of tinme that | awers should devote to pro bono activities.

In an effort to address the weaknesses in Rule 6.1, the
Ameri can Bar Associ ation (ABA) House of Del egates adopted revisions
to Model Rule 6.1 on February 8, 1993. The revisions enconpass
certain key el enents:

1) a 50-hour per year per |lawer aspirational standard for pro
bono servi ce;

2) a definition of pro bono service that incorporates the
expectation that a “substantial majority” of those 50 hours of
service will be rendered to persons of |imted neans or
charitable, religious, civic, comunity, governnental, and
educational organizations in matters primarily designed to
address the needs of persons of |limted neans; and

3) a provision that additional services nay be rendered to
organi zations for which the paynent of standard |egal fees
woul d significantly deplete their econom c resources, or would
be inappropriate; or may be rendered through reduced fee
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services to persons of |imted nmeans, or through activities
for inmproving the law, |egal system or profession.

In adopting its nodel rule, the ABA al so encouraged | awers to
make voluntary financial contributions to organizations that
provide legal services to those of limted neans. The ABA
anticipated that the standards adopted in its nodel rule would give
menbers of the bar a better understanding of what is expected of
themunder Rule 6.1 and woul d encourage themto strive to increase
their annual commtnent to pro bono service.

Ei ghteen (18) states and the District of Col unbi a have adopt ed
ABA Mbdel Rule 6.1 or a rule very simlar to it. The ei ghteen
states are: Arizona, California, Colorado, Florida, GCeorgia,
Hawai i , Kentucky, Massachusetts, M nnesota, M ssissippi, Mntana,
Nevada, New Mexico, Oregon, Texas, Uah, Vernont, and Virginia
Three additional states have adopted rul es that enphasi ze service
to those of limted nmeans. (See Appendix L for a chart describing
the rules of those states with rules simlar to the ABA Mddel Rule
6.1 and a separate chart conparing all 50 states’ rules.)

Recomrendati on 16:

The Rul es Committee shoul d propose to the Court of Appeal s the
repeal of current Rule 6.1 of the Maryland Rul es of Professional
Conduct and the adoption of Rule 6.1(A), as specified in
Appendix M Rule 6.1(A) will provide, inter alia, an aspirational
goal of 50 hours per year of pro bono | egal service, a substanti al
majority of which is to be rendered to persons of |imted neans or
to charitable, religious, civic, comunity, governnental, and
educati onal organizations that are designed to address the needs of

persons of limted neans. Rule 6.1(A) wll specify that a | awer

56



who does not provide at | east 25 hours per year of pro bono service
of that type should nake a voluntary financial contribution to a
| egal services organization instead. Finally, Rule 6.1(A) wll
describe the type of pro bono services that can be rendered to

fulfill the balance of the 50 hour aspirational goal.

Comrent ar y:

The Comm ssion discussed at great length whether Rule 6.1
should be revised and, if so, how it should be revised. The
consensus was that changes should be nade and that the revisions
proposed are essential in order to integrate an ethic of pro bono
service into the legal culture of our State and to increase the
donation of |egal services to the poor. Adoption of proposed Rul e
6. 1(A) will assist the pro bono effort by ensuring that all | awers
and law firnms are operating under the sanme definition of “pro
bono.” It will heighten awareness of the need for vol unteer | egal
services, increase pro bono participation anong nenbers of the bar,
and enhance the reputation of the profession.

A nunber of MSBA Sections, law firns, |ocal bar associations,
and organi zations already have endorsed changes to Rule 6.1 that
are much like those the Comm ssion is recomrendi ng. The MCCJ
suggested simlar changes to Rule 6.1 in its report to the MSBA,
and worked with the Pro Bono Resource Center of Maryland, Inc. to
garner support for the proposed revisions. Thus, there already has
been a fair anobunt of education and di scussi on about the proposed
changes within the organi zed bar.

The proposed rule revision recognizes that there is an
inportant distinction between charitable activities in which a
| awer may engage and the rendering of pro bono service, which is
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part of a |lawyer’s professional responsibility. In Opinion No.
124, the Judicial Ethics Conmttee nmade plain that pro bono | egal
service is a lawer’s professional obligation and is not to be
equated with charitable activities.

The standard proposed for the nunmber of hours that a |awer
shoul d devote to pro bono service each year is aspirational. The
suggest ed nunber of hours is a goal that each | awer should aimto
reach. It is not mandatory, and carries no negative ramfications
for a |l awyer who cannot neet it. The Comm ssion recognizes that
not all lawers will be able to donate the suggested nunber of pro
bono service hours every year. For that reason, proposed Rule
6.1(A) allows for a financial contribution in Iieu of service.

The conmmentary drafted to acconpany t he proposed revisions to
Rule 6.1 <clarifies the nature of activities outside of
representation of the poor that qualify as pro bono service, the
rule’s application to governnent, |egal services, and part-tine
| awyers, and the concept of law firm collective responsibility.
The Conmm ssion proposes that the MSBA and all |ocal and specialty
bar associ ati ons be provided with copies of the proposed revisions
to Rule 6.1 so they may coment upon themto the Rules Commttee.

2. Reporting of Pro Bono Activities.

| ssue and Fi ndi ngs:

As we have discussed, our State has no reliable neans to
obtain accurate figures about the anpbunt and nature of pro bono
| egal services being rendered. Legal services prograns often have
difficulty obtaining disposition reports from their |awer
volunteers; as a consequence, the figures that those prograns
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report to their funding sources nay be underestimated. Al so, a
substanti al nunber of | awers performpro bono work outside of the
| egal services provider network by rendering free or reduced fee
| egal services directly to persons of limted nmeans. The figures
reflecting these contributions are not being fully captured.
Finally, the response rates to the surveys of pro bono
representation sent by the CSTF have been so low that the
voluntarily given reports have not produced statistically valid
data.® A required reporting systemis needed to obtain conplete
and accurate information about the rendering of pro bono services
in Maryl and.

Recomrendati on 17:

The Rul es Committee shoul d propose to the Court of Appeal s the
adoption of Rule 6.1(B), which wll require each | awer licensed to
practice lawin Maryland to make an annual report of his or her pro
bono service. The Court of Appeals should transmt these reports
to the Standing Conmttee, which will be responsible for nonitoring
the level of pro bono services being rendered in the State and

submitting an annual report on that topic to the Court of Appeals.

Comrent ar y:

Several states have experinented with voluntary pro bono
reporting prograns, in which l|lawers are encouraged but not
required to respond to a questionnaire. Texas, in which nmenbership
inthe state bar association is mandatory, has achi eved t he hi ghest
vol untary reporting response rate: close to 40% Mst states that

8For a copy of the current voluntary Annual Pro Bono Reporting Formthat
is sent with the CSTF invoice, see Appendix N
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have used vol untary reporting have experienced di sappointingly | ow
response rates, however. Organizations conducting those voluntary
prograns have reported that | awer response rates are so | ow that
the resulting data is of limted value.® This has been the
experience in Maryland al so.

In 1993, the Florida Suprene Court nodified its version of
Rule 6.1 to define pro bono service primarily as service to the
poor, to set an aspirational pro bono service goal of 20 hours per
| awyer per year, and to require that | awers annually report their
pro bono services. A small segnent of the bar objected to the
required reporting rule, and it was twi ce challenged in court. In
Amendnents to Rule 4-6.1 of Rules Regulating the Florida Bar-Pro
Bono Public Service, 696 So.2d 734 (Fla. 1997), the Suprene Court
of Florida denied a petition by a group of I|awers to nake
reporting voluntary. In Schwarz v. Kogan, 132 F.3d 1387, 1392 (11"
Cr. 1998), the Court of Appeals for the Eleventh Crcuit rejected
a challenge to the constitutionality of required reporting, hol ding
that “there is a constitutionally sound basis for expecting bar
menbers to report their conpliance with the Rule’ s aspirationa
goal s” and that “accurate reporting is essential for evaluatingthe
delivery of legal services to the poor and for determ ning where
such services are not being provided.”

The information generated by the Florida required reporting
rule has verified the Florida Mdel's success pronoting pro bono
services. Using 1994-1995 as a base for reporting, by 1997-1998
the nunber of Florida |awers rendering pro bono services had

SlReport on Pro Bono Reporting, Legal Assistance to the Disadvantaged
Committee (M nnesota), April 15, 1999, at 2.
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increased by 11.7%°% During that sane tine period, the nunber of
hours donated i ncreased dramatically, by about 76% % |n addition,
there was a surge in financial contributions, with the nunber of
contributors increasing by over 48%and t he anount of contri butions
i ncreasing by nore than 112% (from $876, 837 to $1, 861, 627). %

The accuracy of the self-reporting systemin Florida has been
val idated by the statistics of the | egal services providers there.
As we have indicated, during the pertinent tinme franme, Florida
| egal services progranms reported a 40.4% i ncrease in the nunber of
| awyer volunteers (from12,931 to 18,500) and a 25%i ncrease in the
nunmber of hours of service donated.® They also reported a 78.58%
rise in the nunber of contributors and a 70.89% surge in
contributions.® Florida now boasts the highest pro bono
participation rate in the country -- over 53%

In a 1997 opinion, a Florida Suprenme Court justice explained
the i nportance of the reporting requirenent to the success of that
state's pro bono effort:

There can be no doubt that the reporting requirenent has
been ef fective. Accurate statistics are now avail abl e as
to the nunber of pro bono |egal hours being provided in
Fl ori da each year. These statistics can be used by this
court to analyze the extent to which the constitutional
mandate of court access is being net. Addi ti onal

52The Standi ng Conmittee on Pro Bono Legal Service' s Report to the Suprene
Court of Florida, the Florida Bar, and the Florida Bar Foundation, (February
1999), at 3. For a copy of the report, see Appendi x D

83 d.

541 d.

%l d. at 4.

% d.

61



resources can then be directed intelligently to areas of
need. Wthout the reporting requirenent, such eval uati ons
woul d be made wth inconplete information ... Wile the
rul e was not devel oped to force attorneys to provide pro
bono | egal services, the fact that the rule has raised
consci ousness and thereby increased the performnce of
such services does not disturb nme. !¢

The author of an article about voluntary versus required
reporting of pro bono services made the follow ng observations
about the Florida required reporting system

Florida, the only state with a required reporting
program has a nearly 100 percent response rate. The
annual reports that analyze data from the program
illustrate the reliability, accuracy, and useful ness of
the information that can be gathered through a required
reporting form \Wen these data are conpared to data
fromstates with voluntary reporting prograns, there is
no question that requiring lawers to report is essenti al
to ensuring a high response rate and data that are
reliable and useful. Moreover, it is evident that
Florida’ s required reporting programhas noved t he bar as
a whole to substantially increase its donations of both
noney and pro bono | egal services. "8

It should be noted that in Florida, considerable tinme and
resources were devoted to educating the bar about the changes to
its Rule 6.1 and, specifically, the requirenent for |awers to
report their pro bono work. After the first year in which
reporting was required, the Florida bar experienced a significant
decrease in the nunber of calls about the reporting process and
nmonitored the reporting process with little resistance.

5Amendnments to Rule 4-6.1 to the Rul es Regul ating the Fl orida Bar-Pro Bono
Publico Service, 696 So. 2d at 736 (Overton, J., concurring).

%Thomas C. M elenhausen and Charles A. Krekelberg, A Better |dea:
Reporting Pro Bono Services, Bench & Bar of Mnnesota, vol. LVI, no. 3, at 26
(March 1999).
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Florida’s experience shows that the conbination of
conprehensive | ocal pro bono plans and required reporting of pro
bono service can have a profound i npact on pro bono partici pation.
The Commi ssion is convinced that once the proposed revisions to
Rule 6.1 and the |ocal pro bono plan rule are adopted, Maryl and
wll wtness a significant increase in the donation of |ega
services to the poor. Mreover, for the first tinme, Maryland wl |
have an accurate accounting of the amount of pro bono work being
rendered in the State.

Exception for Governnent Lawers to Engage in Pro Bono

B
VWor k

| ssue and Fi ndi ngs:

Proposed revised Rule 6.1(A) takes into account that sone
government | awyers are not permtted to represent clients pro bono
because they are restricted fromengaging in the private practice
of law. The rule as revised will provide that in circunstances in
which constitutional, statutory, or regulatory restrictions
prohi bit governnment and public sector |awers fromperformng pro
bono work, those lawers may fulfill their pro bono service
obligation by participating in other activities, such as those that
inmprove the law, the |legal system or the |egal profession.

Wiile this allowance is acceptable, the Comm ssion believes
that steps should be taken to enabl e governnent |awers to engage
in individual pro bono representation, |egal counseling, or other
direct pro bono |egal services. Maryl and has many | awers who
practice in the public sector. These | awers have experience and
knowl edge that would benefit indigent litigants. There are
circunstances in which pro bono representation by public or
gover nnment | awyers woul d not pose a conflict of interest. In fact,

63



many governnent | awyers who are not restricted fromdoing so have
rendered pro bono | egal services in the past.

Through its Pro Bono Representation Program the Maryl and
Attorney General’s O fice supports the invol venent of its Assistant
Attorneys General in pro bono work. In fact, the Ofice makes an
exception to the prohibition against engaging in the private
practice of law for pro bono cases. Assistant Attorneys Genera
accept pro bono cases froma nunber of | egal services organizations
once the cases have been screened for conflicts.®

Local | aws pertaining to other governnent | awyers, such as the
Assi stant State’s Attorneys and County Attorneys, vary in terns of
prohi bi ti ons agai nst engaging in the private practice of law. (For
a sunmary of the state and county | aws, see Appendix O In Prince
George’s County, for instance, lawers in the State’'s Attorneys
O fice are prohibited fromengaging in the practice of |aw, but may
participate in the pro bono program adm ni stered by that county's
Bar Foundat i on.

Recomrendati on 18:

Each local pro bono commttee should consider recomending
changes to local statutes, codes, charters, or regulations that
woul d except the rendering of pro bono |egal services from the
definition of the practice of law, thus permtting governnent
| awers to represent clients in pro bono cases. The St andi ng
Comm ttee should exanm ne this issue and assist the |ocal pro bono

commttees in formulating their reconmendati ons.

8The Maryl and Attorney General’'s Office’s pro bono policy and programare
known nationally and used as a nodel of how public and governnent |awers can
becone invol ved in pro bono work.
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Comment ary:

The Conmm ssion consi dered proposing a rule change that woul d
enable government |awers to engage in pro bono |egal
representation. Gventhe jurisdictional diversity of restrictions
on governnent |awers, however, the Conm ssion concluded that it
woul d be nore productive to have the local pro bono conmttees
review the applicable | ocal enactnents and determ ne the nmeans to

all ow governnment |awyers to render pro bono services. In the
i mredi ate future, exceptions will need to be adopted on a county-
by-county basis. The Standing Conmittee should study the

feasibility of a statewi de court rule that would permt governnent
| awers to engage in pro bono representation.

C. Counsel Fees.

| ssue and Fi ndi ngs:

The Comm ssion was nmade aware of several instances in which
pro bono |awers who requested an award of counsel fees at the
conclusion of a case were denied such an award because of their
“vol unteer” status. There is no statute, rule, or policy that
prohi bits volunteer |awers from receiving court-awarded counse
fees. A volunteer | awer who agrees to represent a client on a pro
bono basis with no assurance of any fee or conpensationis entitled
to accept or donate awarded counsel fees. In fact, the ABA has
adopted a policy encouraging pro bono |lawers to seek statutory
counsel fees when the source of those fees is other than client
funds. 7

St andar ds for Prograns Providing Civil Pro Bono Legal Services to Persons
of Limted Means, ABA Standing Conmittee on Lawers Public Service
Responsi bility, February 1996, Standard 3.5-8 (Relations with Vol unteers-

(continued...)

65



Case |law supports the propriety of counsel fee awards to
vol unteer |lawers. |In Blumv. Stenson, 465 U S. 886 (1984), the
Suprene Court held that volunteer |awers and |egal services
prograns shoul d be awar ded counsel fees at the sane rate as private
| awyers wth paying clients.

The commentary to ABA Model Rule 6.1 states that a | awer who
receives an award of fees in a pro bono case should be encouraged
“to contribute an appropriate portion of the fees to organizations
or projects that benefit persons of limted neans.” The ABA
St andard on Attorneys’ Fees Policy al so encourages | awyers to split
awarded fees with the legal services organizations that refer
cases. ABA Formal Opinion 93-374 states that an agreenment to share
fees between a volunteer |awer and a | egal services program does
not violate ethical rules.

Recomendat i on 19:
Menbers of the Judiciary should be nade aware that the nere
fact that a party to a case has pro bono representation does not

preclude an award of counsel fees to that party.

Comment ary:

Wen | awers accept pro bono cases for handling, they do not
expect to be conpensated for their services. That does not nean,
however, that pro bono representation should preclude an award of
counsel fees in a case in which such an award ot herw se would be
appropriate. The <courts should not treat volunteer |awers
differently in this respect.

(. ..continued)
Attorneys’ Fees Policy).
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XI. CONCLUSI ON

The Judiciary nust take the forefront in making pro bono
representation an integral part of the practice of lawin Mryl and.
| f adopted, these recommendations will enable it to do so. \Wen
i mpl enent ed, they should bring about a profound change in the | evel
of pro bono services rendered, to the benefit of litigants,
| awyers, and the courts.
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APPENDI CES

Comm ssion Surveys to Circuit and District Court Judges .
Conf erence of Chief Justices Resolution VII
Florida Rule 4-6.1 on Pro Bono Publico Service

Report to the Supreme Court of Florida, Standing Commttee
on Pro Bono Legal Services, February 1999 . Ce e

Article entitled “Mandatory Movenent Dies as Pro Bono Hours
Ri se” from Lawyers Wekly USA .

I ndi ana Rule 6.5 - Voluntary Pro Bono Pl an and Annual
Report and Pl an .

Nevada Rule 191 .

Proposed Rul e: Local Pro Bono Pl ans .

Sanple Plan and Report fromFlorida's Fifth Judicial Crcuit
Judicial Ethics Commttee Opinion No. 124 .

Current Maryland Rul e of Professional Conduct 6.1 .

Charts Conparing States with Rules Simlar to ABA Rul e of

Pr of essi onal Conduct 6.1 and Conparing State Pro Bono Rules .

Proposed Revisions to Maryland Rule 6.1 and Comrent ary
Annual Pro Bono Reporting Formand Letter from CSTF .

Menor andum on Provi sions Regarding the Private Practice of
Law by Public Lawers . Ce
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