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The Right to Counsel
2

 Gideon v. Wainwright (U.S. 1963)
 Right to counsel under U.S. Constitution for state felony criminal defendants

 Disappointed expectations
 Unfunded (and highly unspecified) mandate for states
 Difficult to show ineffective assistance of counsel
 Increase in prosecutorial power
 Lack of political will
 Systemic/societal critiques: E.g., Paul D. Butler, Poor People Lose: Gideon

and the Critique of Rights, 122 Yᴀʟᴇ L.J. 2176 (2012)



Another reason: Incentive gap
3

 Defense attorney incentives not aligned with defendants’

 Assigned counsel
 Paid by case, by day, by hour (with caps)
 Maximize caseload, minimize effort
 Lack of market discipline – contrast with private attorneys

 Contract attorneys – often similar incentives

 Public defenders
 Overwhelmed by caseload – incentive to shirk, plea mills?
 Implicit bias? L. Song Richardson & Phillip Atiba Goff, Implicit 

Racial Bias in Public Defender Triage, 122 Yᴀʟᴇ L.J. 100 (2013)



This paper: Does campaign finance worsen 
the incentive gap?

4

 First research on how campaign finance might affect trial 
court decision-making
 Previous research: focus on state supreme courts
 E.g., Michael S. Kang & Joanna M. Shepherd, The Partisan Price of Justice: 

An Empirical Analysis of Campaign Contributions and Judicial Decisions, 86 
N.Y.U. L. REV. 69 (2011); Joanna M. Shepherd, Money, Politics, and Impartial 
Justice, 58 DUKE L.J. 623 (2009) 

 Side contribution: clear “quid pro quo” – rare to find

 Focus on Texas – but anecdotes from Oklahoma, Michigan
 Other states with elected judges + ability to donate to trial 

judges + at least some assigned counsel systems
 Alabama, California, Georgia, Kansas, Kentucky, Maryland, 

Missouri, Montana, Nevada, North Carolina, and Ohio
 Based on state ethics rules + info on elections – dig further



Research questions
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 Do judges and attorneys engage in “pay to play” --
use campaign finance to decide who is assigned 
indigent defense cases?

 If so, does this adversely affect criminal defendants? 

 Policy responses to address this conduct:
 Just address pay to play
Won’t help/might make things worse?

 Broader response: address the incentive gap
 Contingent fees for publicly-funded criminal defense attorneys
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Source: https://safe-stream-85568.herokuapp.com/

https://safe-stream-85568.herokuapp.com/


Our setting: Harris County, Texas
7

 Almost 4.7 million people (3rd most populous county in U.S.)

 Almost all assigned counsel for indigent defendants
 Public Defender’s Office only opened in 2012

 “Wheel” system of assignment
 Public defenders are often not assigned even if on the wheel
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Drew Willey, Houston/Galveston 
defense attorney

11

 “A few months into working on his cases, [the attorney] told 
us that he'd be charging us a monthly fee out of our hourly 
pay to donate to judge’s campaign funds. He said these 
donations were necessary to keep his lights on and keep 
allowing him to pay us.”

 “[After I left his office,] I know the pay for play continued, 
because that attorney later, in passing, told me that the 
elections of new judges meant that he ‘lost’ some courts and 
had to begin donating more to different judges in order to 
keep getting appointments.”

 Galveston judge story – unplugging the computer
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Eliminate pay to play?
32

 Regulate appointments from donors
 Appointments precede donations?

 Managed assigned counsel systems (independent 
committee) OR public defenders for all?
 More costly
 Politically unpopular (G.W. Bush veto example)

 Enforce workload limits for appointed counsel?
 Hasn’t really worked (National Advisory Commission on Criminal 

Justice Standards and Goals limits – often not followed)
 Plus: assigned counsel still have incentives to increase caseload

 Biggest problem: none of these address the incentive gap



Contingent Criminal Defense
33

 Tie payment to performance 
 Same pot of money as before

 Measure “value-added” of attorney
Normalize based on types of cases received and 

observables in case
Opportunities from better case data/machine learning
 Cf. Neel U. Sukhatme & M. Gregg Bloche, Health Care Costs 

and the Arc of Innovation, MINN L. REV. (forthcoming)
Unlikely to be “unfair” in aggregate



Contingent Criminal Defense (cont’d)
34

 Insights from other disciplines
Health-care: pay more for “value-based” medical 

services rather than fee for service
 Education: extra pay for teachers who add value
Contract theory: deals with principal/agent problem
Unlikely to make trial too attractive for attorneys –

strong incentives to plead out (minimize effort)



Additional research
35

 RDD on elections
Donate to candidate who barely wins election v. 

candidate who barely loses
 Diff-in-diff: donate to winner/loser before/after 

election; break into challenger v. incumbent
 Punished for donating to challenger?



Conclusion
36

 The incentive gap is a pervasive problem in indigent defense.

 Campaign finance exacerbates the incentive gap – assigned counsel not 
aligned with defendants they represent. Evidence:
 Donors > 2x cases of non-donors

 Limit to donors: receive > 2x cases from donee judges but not others
 Same when comparing donor v. non-donor in last election cycle

 Holds when control for observable atty/judge differences such as where they 
attended law school/ranking, years of practice experience, and unobservable 
time-invariant effects

 Not explained by alumni or age-correlated “social network”
 Timing of payments consistent with “entrance fees”

 Problem in Harris County and across Texas but also likely across the 
United States

 Address the incentive gap: contingent fees to publicly-funded criminal 
defense attys to better align atty/client incentives
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